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Preface to the Fifth Edition 
for Teachers and Students 


This book is an introduction to the law that governs lawyers. It 
includes two chapters on the history, structure, and future of the legal 
profession. 


Our goals 


Our principal goals in writing this book are to offer an overview of the 
law governing lawyers and to provide materials through which law 
students may explore some of the ethical problems that lawyers 
encounter in practice. Also, we seek to provide opportunities for law 
students to consider the various professional roles that lawyers 
occupy and some of the moral quandaries that they may struggle with 
when they begin to practice law. For example, in negotiating a 
settlement for a client, a lawyer might say that his client would refuse 
to accept less than $100,000, even though the client has told the 
lawyer that she would be delighted to receive $50,000. This is 
deceptive, but lawyers commonly use this tactic to obtain favorable 
outcomes for their clients. Does the pervasiveness of this type of 
deception make it acceptable? Is a lawyer’s only duty to get the best 
result for his client, or does he also owe his opposing counsel a duty 
of honesty? 

This book introduces students to many aspects of the law that 
governs lawyers. The book does not include an encyclopedic analysis 
of every ethical rule, much less of the entire body of law governing 
the legal profession. What the book does address are many problems 
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that arise in everyday practice, including those that lawyers are most 
likely to encounter during their first years in the legal profession. For 
example, the book explores what you should do when a more senior 
lawyer asks you to pad your time sheets. Or what if your supervisor 
asks you to appear in court for a hearing on a matter that involves 
complex issues of law that you know nothing about? With these and 
many other issues, we have sought to present problems and 
examples with respect to which a student can understand the facts 
and the ethical issues regardless of whether the student has taken 
advanced courses in law school. 


AON ETER [as 


ATTORNEY 


“Ms. Burney, do we have anything on right and wrong? i 
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The problem-based approach 


This book offers opportunities to explore ethical dilemmas that have 
arisen in practice. Some of them have resulted in published judicial 
decisions. While we excerpt or summarize some judicial opinions in 
the book, we transform a larger number of cases into problems for 
class discussion. We present the essential facts of these cases as 
one of the lawyers saw them, walking the cases backward in time to 
the moment at which the lawyer had to make a difficult choice based 
on ethical and strategic considerations. Rather than building the book 
around predigested legal analyses by appellate judges, we invite 
students to put themselves in the shoes of lawyers who faced difficult 
choices. 

Evaluating ethical dilemmas in class will help students to handle 
similar quandaries when they encounter them in practice. A student 
who has worked through the problems assigned in this course will 
know how to find the law that addresses the particular issue, how to 
analyze the relevant rules, and what questions to ask. Grappling with 
these problems also will increase students’ awareness of ethical 


issues that otherwise might have gone unnoticed. ! 

We set out to provide an overview of the law governing lawyers 
that students would enjoy reading. Studies show that by the third year 
of law school, the class attendance rate is only about 60 percent and 
that a majority of those students who do attend class read the 


assignments for half or fewer than half of the classes they attend.2 
Increasingly, some law students who use computers during class are 
only half present; they chat with friends, do other work, play games, 
and so on.° Law schools have a hard time retaining students’ interest 
and attention after their first year. This is a book whose content and 
methodology will capture and sustain the reader’s interest. This 
aspiration is reflected in our choice of topics and materials, our 
concise summaries of the law, our challenging problems, and our use 
of graphic materials. 


Defining features of this book 
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We built a number of unique features into this book based on our 
experience teaching professional responsibility classes: 


Almost every section of the book begins by summarizing the 
relevant doctrine to provide the legal background that students 
need to analyze the problems that follow. 

Most of the text is presented in question-and-answer format. 
This structure provides an ongoing roadmap, anticipating 
readers’ questions and forecasting the content of the next 
subtopic. 

Concrete examples, set off from the text, illustrate the general 
doctrinal principles. 

This book has very few judicial opinions. Law students read so 
many opinions in other courses. Professional responsibility is 
best taught using a problem-based approach. The few 
Opinions in the text are edited carefully to present only the 
most relevant sections. Some are summarized rather than 
reprinted so that students can move quickly to the problems. 
The book’s many rich problems focus class discussion and 
engage students by describing real-life ethical dilemmas. 

The problems present facts from real cases in narrative form to 
allow students to analyze the issues as though they were the 
lawyers facing those dilemmas. This structure produces livelier 
discussion than does the autopsy method used in many law 
classes. in which teachers invite post hoc dissection of court 
opinions. 

Pertinent rules of professional conduct are included in the 
book so that students do not need to flip constantly back and 
forth between this text and a statutory supplement. When 
studying a particular rule, however, students should review the 
entire rule and comments. Every student should study with a 
printed version of the rules beside the textbook for ease of 
reference. You may wish to consult Ethical Problems in the 
Practice of Law: Model Rules, State Variations, and Practice 
Questions (Wolters Kluwer) (Lerman, Schrag, and Gupta), 
which includes the ABA’s Model Rules of Professional 
Conduct, some interesting changes that certain states made 
when they adopted their own versions of the Model Rules, and 
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more than 125 practice questions that students can use to 
prepare for the Multistate Professional Responsibility 
Examination. 

e The book’s many bulleted lists and tables clarify legal 
doctrines and other conceptual material in easily reviewable 
sections. 

e Photographs, diagrams, and cartoons break up the text. Some 
of these, like the photographs of some of the lawyers, parties, 
judges, and scholars, add context. Others, like the cartoons, 
offer a change of pace from the textual narrative. 

e The book has an associated website on which we provide 
updates. If the Model Rules of Professional Conduct are 
amended, important cases decided, or other major 
developments occur, information will be posted to the website. 
The URL for the website is 
https://www.wklegaledu.com/Lerman-EthicalProblems5. 


What’s new in the fifth edition 


Teachers who have used the fourth edition of this book will discover 
much that is familiar, along with numerous additions: 


e The book reflects changes made in the ethics codes and other 
lawyer law since the fourth edition was published. We have 
added many new examples and several new problems. We 
have updated countless empirical statements in the book 
about the law and the legal profession. The book discusses 
recent cases, bar opinions, institutional changes, and 
scholarship. It includes discussions of such new developments 
as the revised versions of Model Rules 8.4, the amended rules 
governing advertising and solicitation by lawyers, regulatory 
issues relating to lawyers’ use of social media, and the 
challenges to confidentiality and attorney-client privilege 
resulting from computer hacking and governmental spying. We 
examine novel trends in the way that legal services are 
delivered, including the increased use of companies that 
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contract with firms to deliver many critical pieces of the work 
and the changes in lawyer regulation to allow outside funding 
of lawsuits. We describe many other current problems such as 
sexual harassment in the profession and the judiciary, and 
ethical issues faced by lawyers who act as arbitrators or 
mediators. 

In this new edition, we have reorganized the material on some 
topics. We moved the content of former Chapter 14 to other 
chapters. Former Chapter 5, on lawyer-client relationships, is 
now Chapter 3, coming before the chapters dealing with 
confidentiality and the attorney-client privilege. We have 
changed the order of former Chapters 7 and 8. The material on 
applying the conflicts rules to specific contexts now follows the 
chapter on conflicts involving former clients. Chapter 13 
discusses the changing landscape of law practice in the 
twenty-first century, bringing together some issues addressed 
in the previous edition and adding some new material. 

We do not include URL citations for legal journal, newspaper, 
and magazine articles that are easily searchable online using 


the title of the article.4 To reduce the number of online citations 
that may disappear from the web, we have created permalinks 
for many of them. 

The book now has 43 New Yorker cartoons. We continue to 
believe that there is much to learn about lawyers and the legal 
profession from the jokes made about both. 


We hope that you enjoy this book. We welcome your reactions 
and suggestions, small or large, for the next edition. Please send any 
suggestions, comments, or questions to lerman@law.edu. 


Lisa G. Lerman 
Philip G. Schrag 
Robert Rubinson 


1. See Steven Hartwell, Promoting Moral Development Through Experiential 
Teaching, 1 Clin. L. Rev. 505, 527 (1995) (reporting on his empirical research, 
which shows that professional responsibility students’ moral reasoning skills made 
significant advances during a course in which students discussed simulated ethical 
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dilemmas); and Lisa G. Lerman, Teaching Moral Perception and Moral Judgment in 
Legal Ethics Courses: A Dialogue About Goals, 39 Wm. & Mary L. Rev. 457, 459 
(1998) (explaining the reasons to use experiential methodology in professional 
responsibility classes). 

2. Mitu Gulati, Richard Sander & Robert Sockloskie, The Happy Charade: An 
Empirical Examination of the Third Year of Law School, 51 J. Legal Educ. 235, 244- 
245 (2001). 

3. lan Ayres, Lectures vs. Laptops, N.Y. Times, Mar. 20, 2001, at A25; David 
Cole, Laptops vs. Learning, Wash. Post, Apr. 7, 2007, at A13. 

4. In some cases, the date cited is the date of the online version of an article, 
which may have appeared in the printed publication on the previous or subsequent 
day. 
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A Note to Students About = 
Updates to This Book \ 


This book will be updated on the book’s companion website to reflect 
any important changes in the rules or any other very significant 
developments. 

The URL for the companion website is 
http://www.wklegaledu.com/Lerman-EthicalProblems5. 


54 


A. Ethics, morals, and professionalism 


B. Some central themes in this book 


Conflicts of interest 

. Truthfulness 

Lawyers’ duties to clients versus their duties to the 

justice system 

4. Lawyers’ personal and professional interests versus 
their ethical and fiduciary obligations 

5. Self-interest as a theme in regulation of lawyers 

6. Lawyers as employees: Institutional pressures on 
ethical judgments 

7. The changing legal profession 


oS 


C. The structure of this book 


D. The rules quoted in this book: A note 
on sources 


55 


E. Stylistic decisions 


A. Ethics, morals, and 
professionalism 


Why study the law governing lawyers? 


It is important to study the law governing lawyers for two reasons. 
First, knowledge of this subject is important to your professional 
security. It will help you to stay out of trouble. Second, you need to 
know the boundaries imposed by law on the conduct of the other 
lawyers you encounter so that you will recognize improper conduct 
and not allow it to harm your clients. 

This course is somewhat different from other courses in the 
Curriculum because it has a very practical goal — to assist you in 
avoiding professional discipline, civil liability, and criminal charges. 
Some lawyers get into serious trouble, and others experience near- 
misses at some point during their careers. Many lawyers who have 
gotten into trouble made simple and avoidable mistakes. Some of the 
ethical and legal rules that govern lawyers are counterintuitive, so an 
educated guess about what a rule might say could be incorrect. An 
empirical study in New York concluded that “[vjery few lawyers ever 
looked at the New York [ethics code] to resolve ethical issues they 
encountered in practice” and, in fact, “had not consulted it since law 


school.” 
Why study the history and structure of the legal profession? 


One reason to study the profession as well as its ethical rules is to 
acquire useful background knowledge about the various 
organizations that make and enforce the rules for lawyers. For 
example, the American Bar Association writes many rules and 
opinions. A law student needs to know whether the ABA has some 
kind of governmental authority, and what is the relationship between 
the ABA and the bars of the 50 states. 
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As a lawyer, you need to understand policy issues relating to the 
structure and regulation of the profession so that you can participate 
in the improvement of the profession and the justice system. You will 
have opportunities to affect the ever-changing law of the legal 
profession. If you clerk for a judge, you might be asked to draft an 
Opinion on an appeal of a lawyer disciplinary matter or to advise your 
judge about proposed ethical rules. You could become a staff 
member to a state or federal legislator, or even an elected official. 
Many recent law graduates serve on committees of state and local 
bar associations that initiate or comment on changes in the rules that 
govern lawyers. Much of the impetus for law reform comes from the 
fresh perceptions of newcomers to a particular field of law who have 
not yet become accustomed to “business as usual.” 


What is the difference between “ethics” and “morals,” on one 
hand, and “legal ethics,” on the other? 


The terms “ethics” and “morals” are sometimes used synonymously? 
and sometimes distinguished, but in varying ways. One authority 
defines “morals” as “values” attributable “to a system of beliefs” 
arising “from something outside the individual [such as a] higher 
being or higher authority (e.g. society).”° “Ethics” can be defined as a 
discipline concerned with what is good and bad, right and wrong.4 
Those concerned with /egal ethics might ask “what ethical values 
lawyers should uphold in light of the profession’s unique position in 
society?”° 

For purposes of this book, we use the term “moral,” as opposed to 
“ethical,” to refer to broad questions of good and bad and right and 
wrong. We use the term “ethics” or “ethical” to refer not to moral 
philosophy, but to “principles of conduct that members of the 
profession are expected to observe in the practice of law. These 
principles are an outgrowth of the development of the legal profession 
itself.” When we ask whether a particular act is “unethical,” usually 
we are asking whether the act would violate the ethics codes that 
govern lawyers. 
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William Hamilton 


‘Perhaps ‘unethical’ was the wrong word; | meant sort of 
complex — legally complex .. ."’ 


The ethics codes reflect a fairly strong consensus within the legal 
profession about what lawyers should do when faced with certain 
kinds of pressures and dilemmas. Most lawyers would say that it is 
immoral as well as professionally improper to violate a state’s code of 
legal ethics, but many lawyers could identify some rules whose 
mandates do not correspond with their individual moral judgment. For 
example, one rule bars litigating lawyers from helping indigent clients 
facing eviction to pay their rent. While providing such assistance 
would violate the rule and could get a lawyer in trouble, few people 
would say that it would be immoral to do so. 

In addressing how best to solve a client's problem, you should 
consider all the facts and circumstances, including strategic, practical, 
economic, and other factors. If the contemplated action raises a 
question of legal ethics, you need to ask whether the conduct in 
question violates the ethics codes or whether it would violate other 
law, such as criminal law or regulatory law. You then should think 
about what you believe to be “the right thing to do” and whether what 
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is morally appropriate aligns with the guidance in the ethics code or 
other law. 


What difference does it make that lawyers are “professionals”? 


The words “profession” and “professional,” like the words “ethics” and 
“ethical,” have multiple meanings. Some fields, such as medicine, 
law, and architecture, are considered “professions,” while others are 
not. Members of many professions are permitted to do work that is 
forbidden to nonmembers. They must be licensed before they are 
allowed to ply their trades. To obtain licenses, they must receive 
extensive technical training. Governing bodies of professional 
associations develop standards for licensing professionals — and for 
disciplining licensees who fail to meet the standards. 

A critical aspect of what it means to be a professional is a 
commitment to serving others. The training and licensing of lawyers is 
intended to promote the delivery of high-quality services, to expand 
the opportunities for people to have access to justice, and to foster 
support throughout society for the rule of law. Because the profession 
is essential to protect democratic government, and because the 
licensing process gives attorneys a monopoly on the services they 
provide, lawyers should provide some service to clients who cannot 
afford to pay. They also should participate in the improvement of the 
legal system. 

To be “professional” means to do an unusually careful job. This 
sense of the word does not require advanced training, but it does 
imply a high degree of skill and care. One can do a professional job in 
any work, not just the work required of members of the “professions.” 
Most people who consider themselves “professionals” have internal 
standards of performance. They want to perform at a high level at all 
times, even when no one is watching. They derive internal 
satisfaction as well as external rewards for doing excellent work. 

A person joining a profession adopts a defined role and agrees to 
comply with articulated standards of conduct. This may lead the 
individual to make moral choices about his conduct that are justified 


by reference to the defined role.’ A criminal defense lawyer, for 
example, might urge that it is proper to seek to exclude from evidence 
an exhibit that shows his client's guilt because the police obtained the 
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evidence improperly. Even if the court’s ability to discern the true facts 
is compromised by the exclusion of the evidence, the criminal 
defense lawyer would argue that his request to exclude it is 
consistent with his role. Some scholars have questioned whether this 
“role differentiation” is used too easily to justify conduct that otherwise 


might be viewed as immoral.® 

Most students are excited by the prospect of joining a profession. 
Membership offers the opportunity to develop skills and to evolve 
internal standards of performance, to engage in lifelong learning and 
improvement, and to serve others. 

In law, after the first few years of training, no one but a lawyer 
knows the details of much of what she does. The external standards 
play an important role, but they often lie in the background. Lawyers 
must set most of their professional standards internally, especially 
those that relate to treatment of clients and the quality of work 
product. 

Joining the legal profession? requires mastery of a large and 
complex body of externally imposed ethical and legal standards. 
Many decisions are left to the professional discretion of the lawyer 
who is handling a particular matter, but the lawyer is expected to 
know which standards are discretionary and which are not. In this 
course, you'll become acquainted with many external standards, and 
you'll have opportunities to cultivate and refine your own internal 
standards. 

Lawyers and law students are members of an honorable 
profession, most of whose members devote themselves to client 
service and to our system of justice. However, public opinion polls 
show that most people view lawyers as dishonest and unethical. For 
example: 


e A Harris poll found that only a quarter of the public would trust 
lawyers to tell the truth. This was far lower than the percentage 
who would trust ordinary people (66 percent), and was the 
lowest percentage for any profession except actors. 19 

e A 2014 study found that the public rated lawyers highly for 
competence, but that they ranked at the bottom of the scale for 
“warmth.” " 


60 


e Ina 2018 Gallup poll, respondents were asked to rate lawyers 
and other professionals based on the respondents’ view of 
their honesty and ethical standards. Only 19 percent of the 
public rated lawyers “high or very high” for honesty and ethics. 
Lawyers ranked far below nurses (84 percent ranked “high or 
very high” for honesty and ethics), doctors (77 percent), and 
pharmacists (66 percent). 12 In 1981, the comparable rating for 
lawyers was 29 percent. 13 

e A 2013 Pew Research study reported that more than a third of 
the American public believes that lawyers contribute “nothing 
at all” to society. 14 
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The public’s perception of lawyers is also reflected in the many 
cartoons (like some of those reproduced in this book) depicting 
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lawyers as avaricious and unethical, and in oft-told jokes such as this 
one: 


An ancient, nearly blind old woman retained the local lawyer to draft her 
last will and testament, for which he charged her $200. As she rose to 
leave, she took the money out of her purse and handed it over, 
enclosing a third $100 bill by mistake. Immediately, the attorney realized 
he was faced with a crushing ethical decision: Should he tell his 


partner? !° 


B. Some central themes in this book 


Several themes come up repeatedly in this book. Perhaps they 
represent some fundamental questions about the practice of law. 


1. Conflicts of interest 


One common thread is that many ethical problems present conflicts 
of interest. One might define an ethical dilemma as a situation in 
which a person notices conflicting obligations to two or more people, 
one of whom may be herself. Chapters 6 through 10 deal with the 
body of law that lawyers usually refer to when they talk about 
“conflicts of interest.” Many of the other topics covered in this course 
also involve conflicts between competing interests or obligations. 
Suppose a client informs you that he was arrested in the course of 
planning a terrorist attack. The other conspirators have not been 
apprehended. He tells you where they are hiding. You have a duty to 
protect the confidences that your client shared with you, but you also 
may feel that you have a duty to your community to help prevent the 
terrorist attack from taking place. Here’s another example. Your firm 
will pay you a bonus of $66,000 if your annual billings exceed 2,400 


hours. 16 You are working on one major memo, billing by the hour. 
You can achieve a very good result for the client in 30 hours, or you 
could do the “dissertation” version of the memo and bill 100 hours. 
Examine each of the topics covered in this course through this 
“conflict of interest” lens. Sometimes you can see the issues more 
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clearly by articulating the nature of the conflict presented. 


2. Truthfulness 


Another central theme is the question of whether and to what extent a 
lawyer is obliged to be truthful. Rule 8.4 prohibits “dishonesty, fraud, 
deceit [and] misrepresentation.” At first blush, this might seem like a 
very simple issue. In fact, however, many ethical dilemmas involve a 
conflict about truthfulness. Some of the issues about honesty and 
deception turn out to involve conflicts between a lawyer’s personal 
interests and an obligation to a client, or a conflict between her duty 
to a client and to another person. Suppose you are conducting a 
direct examination of a client in court. Your client surprises you by 
making a statement that you know is false. You have a duty to 
advance your client’s interests, or at least not to harm them, and a 
duty to be truthful in dealing with the tribunal. If you tell the judge that 
your client lied on the stand (or if you persuade your client to correct 
his testimony), you are being fully truthful. If you conceal the 
information, however, you might better advance your client’s 
interests. Or consider this example: A prospective client is 
considering hiring you to handle a large (that is, lucrative) matter 
involving toxic waste disposal. You once did a very modest amount of 
work on a matter involving similar facts. The client asks, “Do you 
have a lot of experience in this area?” A truthful answer probably will 
result in the client seeking representation elsewhere. 

Many problems raise questions about whether a lawyer can lie or 
mislead someone, withhold information, shade the truth, or sit quietly 
and watch a client mislead someone. In an ideal world, we might 
aspire to unvarnished truthfulness in dealings with others, but the 
obligations of an advocate present many situations in which 
withholding information seems justifiable. 


3. Lawyers’ duties to clients versus their duties 
to the justice system 
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Lawyers differ in their beliefs about the appropriate role of lawyers in 
society. Some lawyers see themselves as important cogs in the 
“adversary system” machine. These lawyers see their role almost 
exclusively as protecting and advancing their clients’ interests. The 
justification for this narrow view of lawyers’ duties is strongest for 
criminal defense lawyers who represent indigent defendants. If 
substantial resources are available for the prosecution but few for the 
defense, lawyers might properly focus their energies on protecting 
their clients. Criminal defense lawyers in particular often urge that by 
focusing on the representation of their clients, they are contributing to 
the improvement of the justice system. 

At the other end of the spectrum are lawyers who believe their 
primary responsibility is to protect our system of justice and to ensure 
that proceedings are fair, that participants play by the rules, and so 
on. Lawyers who become judges or who work for judges are in this 
group. To a lesser degree, so are lawyers who work for government 
agencies, including prosecutors. In addition, some lawyers in private 
practice and in nonprofit organizations have a broad view of their 
public responsibilities. Sometimes lawyers choose the fields in which 
they work based on ideas about their roles. Some spend their lives, 
for example, trying to improve access to justice for disadvantaged 
individuals or groups. Sometimes this sense of responsibility affects 
lawyers’ choice of work. A “public interest” lawyer might become a 
public defender, might pursue class action litigation rather than 
individual cases, or might work on legislation rather than litigation to 
produce broader results. 

Some lawyers define their roles in a way that places them at the 
“client-centered” end of the spectrum, but most lawyers probably see 
their responsibilities as falling somewhere between these two poles. 
Most lawyers take very seriously their duties to their clients. At the 
same time, they notice aspects of their work that might impact 
broader groups of people. Many ethical dilemmas involve some 
conflict between the interests of a client and the interests of a larger 
community. This theme of the public interest versus a client’s 


individual interest pops up throughout the text.17 
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4. Lawyers’ personal and professional interests 
versus their ethical and fiduciary obligations 


It is in the nature of professional life that obligations to clients conflict 
with a lawyer’s personal interests and desire for professional 
advancement. A lawyer who sought to “give her all” in service of a 
client might, at least for a time, sacrifice spending time with her family. 
A lawyer who has worked hard for many months might sorely need a 
vacation, but taking one would require setting aside client interests for 
that time. A lawyer might encounter a conflict between the duty to 
protect confidential information and a felt need to confide in his 
partner about the burdens of the work. A lawyer under pressure to 
generate enough fees to pay the staff or enough hours to earn a 
bonus might feel pressure not to represent an indigent client. Such 
conflicts between duty to clients and needs for income, work-life 
balance, and self-care are so commonplace in law practice that they 
often are not acknowledged as ethical dilemmas. Throughout the text, 
we raise these questions because, like other conundrums, they 
benefit by conscious analysis. 


5. Self-interest as a theme in regulation of 
lawyers 


In the study of the rules that govern lawyers, especially the ethics 
codes, one often sees evidence of the drafters’ concern for their own 
or other lawyers’ interests. These concerns tend to predominate over 
attention to the interests of clients, adversaries, the public, or those 
who cannot afford to hire lawyers. For a vivid example, look at ABA 
Model Rule 1.5(b), which explains lawyers’ duty to inform clients 
about the hourly rate basis of fees. 


The scope of the representation and the basis or rate of the fee and 
expenses for which the client will be responsible shall be communicated 
to the client, preferably in writing, before or within a reasonable time 
after commencing the representation, except when the lawyer will 
charge a regularly represented client on the same basis or rate. Any 
changes in the basis or rate of the fee or expenses shall also be 
communicated to the client. 
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We italicize the various qualifiers in this rule. A client-centered rule 
might require disclosure of the amount to be charged before the client 
hires the lawyer. This rule requires only disclosure of the “basis or 
rate” of the fee and expenses. The rule does not specify what must 
be disclosed, although the comments offer some details on disclosure 
of what expenses will be separately billed. This rule usually is 
understood to require disclosure of how much a lawyer plans to 
charge for each hour worked. It does not require disclosure of 
whether the lawyer plans to bill only for high-quality research and 
advocacy time, or whether the lawyer also intends to bill at that rate 
or some other rate for time spent doing administrative work, “thinking” 
time, airplane time, or time spent chatting with the client about their 
children’s sporting events. (There is wide variation in lawyer billing 
practices.) Nor need the lawyer disclose how many hours the lawyer 
thinks the new matter might require. So a lawyer might comply with 
the rule but leave the client knowing almost nothing about the fees to 
be charged. 

But there are more hedges. Must the lawyer make this paltry 
disclosure before the client hires the lawyer? No. The rule requires a 
lawyer only to inform the client of his hourly rate “before or within a 
reasonable time after” the lawyer begins the work. Must the lawyer 
make the disclosure in writing, so that the client has a record of what 
was said? The rule says no. Writing is preferred, but not required. 
Does the lawyer have to make a fee rate disclosure at the beginning 
of each matter undertaken for a client? No. This disclosure is required 
only if the lawyer has not regularly represented the client on the same 
basis. 

The rule also requires a lawyer to tell the client if the basis or rate 
of the fee changes. But the rule does not require the lawyer to consult 
with the client to get permission to raise his rates. Nor does the rule 
even require advanced notice of the increase. A more consumer- 
oriented rule would require client consent before an increase would 
take effect. But not so for lawyers. 

Why is this rule so hedged? One part of the answer is that it was 
drafted mainly by lawyers and then, in the states that adopted it, 
approved through a process in which most or all of the participants 
were lawyers. Perhaps we should not be surprised that many lawyers 
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want maximum latitude and minimum regulation of their financial 
relationships with their clients. 

This rule provides a vivid example of how lawyers’ self-interest is 
expressed in the law governing lawyers. When reading rules and 
opinions, watch for other examples of rules that give primary attention 
to the interests of lawyers rather than of clients. 


6. Lawyers as employees: Institutional pressures 
on ethical judgments 


One last theme that comes up often in the text involves lawyers as 
employees. Many ethical dilemmas are caused or exacerbated by 
conflicts between a lawyer’s obligations under ethics rules or other 
law and the lawyer’s felt duties to her employer. Lawyers often feel 
duty-bound to follow instructions from more senior lawyers, even if 
these instructions seem wrong. In addition, lawyers tend to absorb 
the ethical norms of the institutions that employ them, even if what is 
going on around them is inconsistent with published or generally 
accepted professional norms. 
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Professor Kimberly Kirkland 


Professor Kimberly Kirkland did an empirical study in which she 
interviewed 22 large- firm lawyers about the structure of large firms 
and how these structures influence the ethical awareness of their 
associates. She concluded that as lawyers “climb case hierarchies 
and negotiate their firms’ management bureaucracies . . . they look to 
the lawyers they are working for and with, and those who matter to 
them at the time, as the source of norms,” including ethical norms. 
The individuals from whom the associates absorb professional norms 
are not the “elite partners” but the lawyers who directly supervise the 


associates or who manage the firm.18 
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Lawyer-employees may feel obliged not to share information 
about the misconduct of others in their firms or agencies, information 
that the rules may require to be reported. New lawyers are often well 
aware of the ethics rules. They may know what the rules say and 
notice work that seems inconsistent with the rules’ requirements. But 
new lawyers often have little authority within the institutions where 
they work, and they have strong incentives to be loyal and not to 
criticize the conduct of their superiors. If they do raise questions 
about ethical problems, they may face retaliation through loss of 
raises, bonuses, attractive assignments, or promotions. They may 
even get fired. 

In evaluating many problems in this text, you will encounter ethical 
dilemmas that require action. In considering what to do, you will often 
find yourself caught between your duties as a member of the 
profession and your obligations to your employer. By exploring these 
problems, you will become more adept at distinguishing those that 
are serious enough to require action, even when that action might be 
considered disloyal. You also will develop a repertoire of methods by 
which you might fulfill your duties to the profession without placing 
yourself at risk of retaliation. 


7. The changing legal profession 


The legal profession is undergoing a period of profound change, 
brought about by globalization, changes in technology, and the 
economics of law practice. The first chapter and the last two chapters 
of this book provide a partial portrait of the legal profession: what it 
aspires to be, how it has evolved over time, and current trends that 
will profoundly affect the next generation of lawyers. Chapter 1 offers 
a short history of the American legal profession and a description of 
law firms and other institutions where lawyers work, including the 
benefits and drawbacks for lawyer employees of law firms and other 
entities. Chapter 13 discusses the nature of the legal profession’s 
private sector and changes that are currently rocking it. Chapter 14 
discusses the vast unmet need for legal services of poor and middle- 
Class individuals, and the voluminous assistance being provided by 
the profession to wealthy individuals and corporations. It explores the 
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aspirations of lawyers and bar organizations to serve public needs, 
and the institutions through which the profession tries to do so. 


C. The structure of this book 


Our primary focus in organizing this book is on the interests and 
needs of the law students who read it. We have ordered the topics 
based on what we believe law students need to learn first about the 
law governing lawyers. The book first addresses issues that are of 
pressing concern to law students or that may arise in the course of 
externships, clinics, or part-time work. We begin Chapter 1 with a 
brief history of the legal profession and of legal education. Then we 
take up admission to the bar, a topic of great urgency for many 
students. We end the chapter by examining the profession’s record 
on diversity. We proceed in Chapter 2 through the basic structure of 
the legal profession and the law that governs lawyers. Next follows an 
overview on lawyer liability, in which we look at the disciplinary 
system, at legal malpractice liability, and at legal protections for 
subordinate lawyers. 

Chapter 3 begins with how lawyer-client relationships are formed 
and discusses the duties that lawyers owe their clients, including the 
duties of competence, diligence, honest, and communication. This 
chapter also examines the allocation of decision-making authority 
between lawyers and clients. It concludes with a discussion of how 
lawyer-client relationships end. 

In Chapters 4 and 5, we turn to the duty to protect confidences 
and the attorney-client privilege. Chapter 4 opens with a set of 
questions that confront many law students every day. “If I’m working 
on a client matter, can | talk about it outside the office? How much 
can | say? What if I’m in a public place?” Law students do not create 
autonomous lawyer-client relationships, but most law students do 
work on client matters, so these are some of the first ethical 
questions that students encounter. 

Chapters 6 through 10 explore the law on conflicts of interest, 
which involves questions of confidentiality and of loyalty. The law of 
conflicts, which is probably the most complex material in the book, 
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includes ethical rules, liability rules, and disqualification rules. 
Chapter 6 describes the different types of conflicts and introduces the 
subject of concurrent conflicts between the interests of two or more 
present clients. Chapter 7 examines conflicts between the interests of 
present clients and past clients. Chapter 8 discusses examples of 
concurrent conflicts in particular practice settings. For example, we 
examine issues for lawyers employed in general counsel’s offices of 
corporations and those who defend persons accused of crimes. 

Chapter 9 addresses conflicts between the interests of lawyers 
and their own clients, most of which involve money. It covers issues 
relating to fee arrangements and billing practices, the rules governing 
care of client money and property, and other issues that raise 
conflicts between the interests of lawyers and clients. Chapter 10 
discusses conflicts issues for present and former government lawyers 
and the ethical responsibilities of judges, arbitrators, and mediators. 

Chapters 11 and 12 look at lawyers’ duties to people who are not 
their clients. They explain the obligations of truthfulness to courts, 
adversaries, witnesses, and others. Chapter 11 is primarily concerned 
with the conflict between the duty of lawyers to advocate for their 
clients and their duty to be candid with adversaries, courts, and other 
tribunals. Chapter 12 deals with duties that lawyers owe to other 
people, such as opposing counsel, witnesses, and other “third 
parties.” Chapter 12 includes a section on the special duties of 
prosecutors. 

Chapter 13 discusses the business of private law practice, 
including the rules on advertising by lawyers, the limitations on 
interstate law practice and the prohibition of the practice of law by 
people who are not licensed as lawyers. It also includes excerpts 
from the literature on professional satisfaction among lawyers in large 
firms, small firms, and public interest law. This chapter also offers a 
glimpse at how law firms are changing in the twenty-first century as a 
result of technological innovation and globalization. 

Chapter 14 reveals the bar’s professed desire to serve the entire 
public, including those who cannot afford legal services, but shows 
that that goal is far from being met. It documents that while some 
lawyers do provide services to those in need, including through pro 
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bono representation, governmental support is also necessary to meet 
public needs. 


D. The rules quoted in this book: A 
note on sources 


This book quotes the text of numerous “rules of professional conduct” 
and their “comments.” The American Bar Association (ABA) drafts 
and issues Model Rules of Professional Conduct and recommends 
that state courts adopt them as law. Most state courts have adopted 
the ABA's Model Rules, often with several variations reflecting local 
policy. The state with the fewest departures from the Model Rules is 
Delaware, largely because E. Norman Veasey, the chief justice of 
Delaware when Delaware adopted its rules, had been the chair of the 
ABA committee that had drafted the most recent major rewrite of the 


rules in 2002.19 Most law school courses in professional responsibility 
focus on the Model Rules, not a particular state’s variations, because 
students at most law schools will practice in many different states. 
The Model Rules are taught as a proxy for the state rules. In addition, 
all the states or territories except for Wisconsin and Puerto Rico 
require applicants for admission to the bar to take the Multistate 
Professional Responsibility Examination (MPRE), which tests 
students on the Model Rules, not on the state variations.2° One goal 
of many professional responsibility courses is to prepare students for 
the MPRE. 


E. Stylistic decisions 
We use the following stylistic conventions: 
e We indicate in the text which problems are based on real 


cases. In those problems, we change the names of the 
lawyers, clients, and other actors. 
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In problems and examples, we refer to the lawyers, judges, 
clients, and other actors as “him,” “her,” or, very occasionally, 
“him or her.” In most cases, the male or female referent is 
chosen randomly. This is less cumbersome than repeatedly 
using the phrase “him or her.” Some readers do not identify as 
“male” or “female,” but we use traditional pronouns for 
simplicity in drafting. 

e In excerpts from court opinions and articles, we eliminate 
citations and footnotes without inserting ellipses. We use 
ellipses where we omit text. 

e In evaluating each problem, assume that the relevant 
jurisdictions have adopted the Model Rules. We do not repeat 
this point before each problem. 

e When we refer to the “Restatement” without specifying a 
different Restatement (such as the Restatement of Contracts), 
we mean the American Law Institute’s Restatement of the Law 
Governing Lawyers (Third) (2000). 

e When we cite sources that are found easily by searching 
online (e.g., legal and nonlegal periodicals, ethics opinions, 
and ABA publications), we usually cite only the author, title, 
source, and date rather than providing the URL. For other 
online sources, we use permalinks to prevent the problems 
that result when websites are taken down or moved to different 
addresses. These practices allow us to reduce the length of 
the footnotes. Note that print versions of articles found online 
often appear one day later and sometimes with slightly 
different headlines. 

e In tables that provide the language and brief explanations of 

ethical rules, the explanations are our own, not those of any 

official source. 


1. Leslie C. Levin, The Ethical World of Solo and Small Law Firm Practitioners, 
41 Hous. L. Rev. 309, 368-369 (2004). 

2. See, e.g., Merriam-Webster On-Line Dictionary, https://www.merriam- 
webster.com/dictionary/moral (last visited Aug. 22, 2019), which lists “moral” and 
“ethical” as synonyms. 

3. Frank J. Navron, Defining Values, Morals, and Ethics, Drake County News 
Online (2011), https://perma.cc/H9UD-M4XZ. 
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4. “Ethics,” Encyclopædia Britannica, http://www.britannica.com/eb/article- 
9106054/ethics (last visited Aug. 22, 2019). 

5. David W. Wilkins, Redefining the “Professional” in Professional Ethics: An 
Interdisciplinary Approach to Teaching Professionalism, 58 Law & Contemp. Probs. 
241, 243 (1995). 

6. “Legal Ethics,” Encyclopaedia Britannica, 
http://www. britannica.com/topic/legal-ethics (last visited Aug. 22, 2019). 

7. See Monroe H. Freedman & Abbe Smith, Understanding Lawyers’ Ethics (5th 
ed. 2016); The Paradox of Professionalism: Lawyers and the Possibility of Justice 
(Scott L. Cummings ed., 2011); Mary Ann Glendon, A Nation Under Lawyers: How 
the Crisis in the Legal Profession Is Transforming American Society (1994); 
Anthony T. Kronman, The Lost Lawyer: Failing Ideals of the Legal Profession 
(1993). 

8. Richard Wasserstrom, Lawyers as Professionals: Some Moral Issues, 5 Hum. 
Rts. 1, 7-8 (1975). 

9. In this book, we use the phrase “the legal profession.” But neither the fact that 
lawyers aspire to become “professionals” nor the fact that the United States has 
about 1.3 million lawyers necessarily proves that lawyers are part of a profession. 
Indeed, Professor Thomas Morgan has cogently argued that law is merely a 
business like many others and that “American lawyers are not part of a profession.” 
He suggests that lawyers are like many other people in business and that the idea 
of a “legal profession” is a clever fiction perpetuated by the American Bar 
Association to confer prestige on lawyers and to prevent competition from 
nonlawyers. Morgan suggests that “lawyers will be able to understand their 
problems and opportunities only by seeing the world clearly and without the 
distortion the label ‘professional’ introduces.” Thomas D. Morgan, The Vanishing 
American Lawyer 19-69 (2010). We return to this question in Chapter 13. 

10. The Public Thinks Lawyers Lie, Justice Denied, Summer 2007, at 6, quoting 
Harris Interactive, Doctors and Teachers Most Trusted Among 22 Occupations and 
Professions, Harris Poll No. 61 (Aug. 8, 2006). 

11. Susan T. Fiske & Cydney Hurston Dupree, Gaining Trust as Well as Respect 
in Communicating to Motivated Audiences About Science Topics, Proceedings of 
the National Academy of Sciences 111 (Supp. 4, Sept. 2014), 
https://perma.cc/9892-KDRF. 

12. Gallup, Honesty/Ethics in Professions (2018), https://perma.cc/3BE6-7L4J. 

13. Id. 

14. Pew Research Center, Public Esteem for Military Still High (July 11, 2013), 
https://perma.cc/WZC8-WLKC. 

15. Marc Galanter, The Faces of Mistrust: The Image of Lawyers in Public 
Opinion, Jokes and Political Discourse, 66 U. Cin. L. Rev. 805, 819 (1998). 

16. Many law firms tie the amount they pay in bonuses to the number of hours 
worked and the number of years an associate has been with a firm. In 2019, at the 
law firm of Sheppard Mullin, a mid-level associate who billed fewer than 1,950 
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hours in the previous year received no bonus, while one who worked at least that 
many hours received a bonus of $30,000. From there, bonuses increased with 
billed hours, so that those who billed at least 2,400 hours received bonuses of 
$66,000. Sheppard Mullin bonus chart, reproduced in Kathryn Rubino, More Biglaw 
Bonuses with Extra Cash for Big Billers, Above the Law (Nov. 29, 2018), 
https://perma.cc/3ZMG-4V3V. 

17. Chapter 2, for example, describes a lawyer who did not fulfill his duty to 
report the misconduct of another lawyer because his client did not want him to 
make a report. In Chapters 4 and 11, we discuss some circumstances in which a 
lawyer might have confidential information that, if revealed, could prevent or 
mitigate harm to others or could help to ensure a just outcome in litigation. In 
Chapter 12, we ask whether a lawyer who represents a person injured by a 
dangerous product should agree to keep the discovery documents that she 
obtained from the defendant secret in exchange for a good award to his client, even 
though revelation of those documents might cause other people to avoid buying the 
product or might stimulate a government investigation. 

18. Kimberly Kirkland, Ethics in Large Firms: The Principle of Pragmatism, 35 U. 
Mem. L. Rev. 631, 710-711 (2005). 

19. In fact, with only a few exceptions (most notably Rules 1.5, 3.5, and 3.9), the 
text of the rules in this book is the text of the Delaware Rules of Professional 
Conduct, which happens to correspond to the text of the Model Rules. So if you 
happen to be studying at Widener University’s Delaware campus, you are actually 
studying your own state’s rules. 

20. Nat'l Conference of Bar Examiners, Jurisdictions Requiring the MPRE, 
http://www.ncbex.org/exams/mpre/ (last visited Aug. 22, 2019). “The MPRE is 
based on the law governing the conduct of lawyers, including the disciplinary rules 
of professional conduct currently articulated in the American Bar Association (ABA) 
Model Rules of Professional Conduct, the ABA Model Code of Judicial Conduct, 
and controlling constitutional decisions and generally accepted principles 
established in leading federal and state cases and in procedural and evidentiary 
rules.” Nat'l Conference of Bar Examiners, Preparing for the MPRE, 
http:/Awww.ncbex.org/exams/mpre/preparing/ (last visited Aug. 22, 2019). 


75 


CHAPTER 1 


KEPE neues, 


The Legal Profession: 
Bar Admission, 
History, and Diversity 


A. Admission to the bar 


1. Bar admission in the nineteenth and twentieth 
centuries 

2. Contemporary bar admission requirements 

3. The bar examination 

4. The character and fitness inquiry 


B. History and development of the U.S. 
legal profession 


1. Pre-revolutionary America 
2. The nineteenth and twentieth centuries 
3. History of American legal education 


C. Diversity and discrimination in the legal 
profession 


1. Women lawyers 
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Lawyers who are people of color 

Lesbian, gay, bisexual, transgender, and queer 
lawyers 

Lawyers with disabilities 

Lawyers from low-income families 

Other bases of discrimination in the legal profession 


Saale ma 
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The history of admission to the American legal profession is partly 
one of exclusion. American lawyers and their newly organized bar 
associations initially regulated who could practice law as a way to 
establish and maintain high professional standards. Prominent 
lawyers and bar organizations sought to protect clients from 
unscrupulous lawyers and to ensure that admitted lawyers were 
qualified. But the history of these early regulatory efforts is replete 
with evidence of bias against women, people of color, immigrants, 
Catholics, Jews, and others who were not white Protestant men. The 
regulators also sought to protect their turf and to limit competition. 

In this chapter, we begin with a look at contemporary standards 
for admission to the bar. This has practical importance for current law 
students, who will soon encounter the licensing process. 

The second part of the chapter summarizes the history of the 
American legal profession and of legal education. The third part of the 
chapter focuses on the initial exclusion of various groups from law 
practice. We look at the process by which members of these groups 
challenged and overcame barriers to entry. We also report on the 
growing diversity of the profession and on persistent problems of 
employment discrimination in the legal profession. 


A. Admission to the bar 


1. Bar admission in the nineteenth and twentieth 
centuries 


Starting in the nineteenth century, the state bars gradually increased 
the educational requirements for those seeking licenses to practice 
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law.! In the colonial era, law schools didn’t exist. A person who 
wished to become a lawyer first had to apprentice with another 
lawyer. In the middle of the nineteenth century, many law schools 
were established, and legal education took root in American legal 
culture.2 By 1860, all but two states had established bar 
examinations, but the questions were administered orally and the 
process was fairly informal. The states did not require graduation 
from law school as a condition of admission. Only nine states 
required a defined period of apprenticeship as a precondition of 
admission to the bar.* 

In the late nineteenth and early twentieth centuries, one could 
practice law without law school training. During this period, many 
states began to require applicants to take written bar examinations.° 
As of 1900, 80 to 90 percent of lawyers had never attended college or 
law school. Neither was college a prerequisite to law school. Some 
law students never even finished high school.’ The majority of 
lawyers qualified for bar admission simply by completing a three-year 
apprenticeship.® 

Between 1870 and 1920, the legal education curriculum expanded 
in many universities from one year to three years. Only later did law 
become a course of graduate study.2 From 1890 to 1930, the number 
of law schools tripled.12 The ABA urged that a law school degree 
should be mandatory for bar admission.11 By 1941, graduation from 
an ABA-accredited law school was a prerequisite to sitting for the bar 
exam in all but a few states. This requirement is now imposed by 
nearly every state. '2 


2. Contemporary bar admission requirements 


In most states, the rules for admission to the bar are established by 
the state’s highest court. The licensing process is organized by state, 
so that a lawyer who wishes to practice law in New York and New 
Jersey must seek two separate bar admissions. In most states, the 
basic requirements for bar admission are 
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e graduation from an accredited undergraduate college (usually 
required for admission to law school); 

e graduation from a law school that meets the state’s 
educational standards (this usually means one accredited by 
the ABA); 

e submission of an application for admission to the bar; 

e a finding that the applicant is of good moral character and is fit 
for the practice of law; and 

e a passing score on the bar examination administered by the 


state. 19 


In addition, New York State requires applicants for admission to the 
bar (other than those admitted in other states) to have performed at 


least 50 hours of pro bono legal service. '4 

In most states, an applicant for admission to the bar must be a 
U.S. citizen or lawful permanent resident. In recent years, however, at 
least six states — California, Florida, Illinois, Nebraska, New York, 
and Wyoming — have changed their rules to allow some immigrants 
who are not fully documented to be admitted to the bar.1° 

Once admitted to the bar of a state, a lawyer must fulfill various 
requirements to maintain his admission. These may include a certain 
number of hours of continuing legal education every year, payment of 
annual dues, membership in a state bar association, and compliance 
with any requirements to maintain or submit records relating to the 
operation of a law office. Most states now recognize that law practice 
does not require physical presence, but a few states still require that 
each member maintain an office in the state. 1® 

If a lawyer has been admitted to practice in one state, the lawyer 
may gain admission in some other states without taking their bar 
examinations, sometimes only after a specified number of years of 
practice. A lawyer who seeks admission to litigate only one case may 
be admitted pro hac vice by association with a lawyer admitted in the 
state. Most federal courts admit any licensed lawyers who apply for 


admission to appear before them. !/ 
3. The bar examination 
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Each state administers a bar examination to applicants for admission, 
though some states allow candidates to “waive in” to the bar if they 
pay a fee, have practiced for a specified number of years in another 
state, and satisfy character and fitness requirements. '® 

The state bar exams generally include the Multistate Bar 
Examination (MBE), the Multistate Professional Responsibility 
Examination (MPRE), and a set of essay questions on identified 
subjects. The MBE and the MPRE consist of multiple-choice 
questions. As of 2018, the MBE is required in all states and territories 
except Louisiana and Puerto Rico. As of 2019, the MPRE is required 
in all states and territories except for Puerto Rico and Wisconsin. 
Connecticut and New Jersey do not require the MPRE for applicants 
who have completed a law school course in professional 
responsibility. 

Some states prepare and grade their own essay questions, but a 
majority of states now use the Uniform Bar Exam (UBE), which is 
prepared and graded by the National Conference of Bar Examiners. 
The UBE includes the MBE (mentioned above), a Multistate Essay 
Exam, and a Multistate Performance Exam.'2 Most candidates 
prepare for the bar exam by taking a multiweek cram course from one 


of a few dozen private companies.2° 
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— 


‘Attention, please. At 8:45 A.M. on Tuesday, July 29, 2008, you are 
all scheduled to take the New York State Bar Exam.” 


Critics charge that the bar examination favors those who can 
afford the time and money for a bar review course, tests nothing that 
has not already been tested by the law schools, and discriminates 


against minorities and disabled persons.2! Professor Deborah Jones 
Merritt observes: 


The bar exam is broken: it tests too much and too little. . . . [T]he exam 
forces applicants to memorize hundreds of black-letter rules that they 
will never use in practice . . . [but] licenses lawyers who don’t know how 
to interview a client, compose an engagement letter, or negotiate with an 
adversary. . . . We haven’t shown that the exam measures the quality 


(minimal competence to practice law) that we want to measure.22 


States continue to require the examination. Each state devotes 
substantial resources to administering the bar examinations and 
reviewing applicants for admission. The ABA links law school 
accreditation to rates of bar passage by graduates of each school. 
One proposal in 2019 would raise the required bar passage rate to 
maintain accreditation. Critics of such proposals, including those who 
advocate for people of color and people with disabilities, argue that 


this move would reduce diversity in the legal profession.2° 


4. The character and fitness inquiry 


How does a bar admissions authority evaluate the character and 
fitness of an applicant for admission to the bar? The point, obviously, 
is to try to assess whether the applicant will practice law in an honest 
and competent manner. This is a difficult exercise in prediction. If 
someone did something dishonest last year, will she do something 
dishonest next year? What should be the scope of the inquiry? What 
is relevant to the assessment of the “moral character” of a lawyer? 
Suppose the person has radical political views, an unusual lifestyle, 
or peculiar personal habits? What if the applicant has had trouble 
repaying debts, plagiarized an article while in college, was arrested in 
a political protest, pled guilty to shoplifting, or has a history of mental 
illness? The character committee members’ political or moral biases 
might unfairly deny admission to an applicant. Some character and 
fitness questionnaires ask broad questions that require disclosure of 
sensitive personal information that is not relevant to the individual’s 
qualifications for admission to the bar. 


a. Criteria for evaluation 


Most states require bar applicants to fill out an application. Applicants 
may need to assemble and submit a wide range of information, 
including residence and employment history, criminal records, traffic 
records, credit history, records of any litigation in which they have 
been parties, and other information. The National Conference of Bar 
Examiners’ standard moral character application form, which is used 


82 


in many states and which runs 34 pages, asks for the following 
information, among many other things. 


List every permanent and temporary physical address where you 
resided for a period of one month or longer for the last ten 
years. ... 

Have you ever been dropped, suspended, warned, placed on 
scholastic or disciplinary probation, expelled, requested to 
resign, or allowed to resign in lieu of discipline from any 
college or university (including law school), or otherwise 
subjected to discipline by any such institution or requested or 
advised by any such institution to discontinue your studies 


there? ... 
List your employment and unemployment information for the last 
ten years. . . . [E]Jmployment encompasses all part-time and 


full-time employment, including self-employment, externships, 
internships (paid and unpaid), clerkships, military service, 
volunteer work, and temporary employment. . . . Provide a 
brief, but specific description of your activities while 
unemployed... . 

Have you ever been a named party to any civil action? . . . Note: 
Family law matters (including continuing orders for child 
support) should be included here. . . . Have you ever been 
cited for, charged with, or convicted of any violation of law 
other than a case that was resolved in juvenile court? .. . 
Include matters that have been dismissed, expunged, subject 
to a diversion or deferred prosecution program, or otherwise 
set aside. ... 

Have you ever been cited for, arrested for, charged with, or 
convicted of any moving traffic violation during the past ten 
years? . . . Include matters that have been dismissed, 
expunged, subject to a diversion or deferred prosecution 
program, or otherwise set aside... . 

Have you had a debt of $500 or more that has been more than 90 
days past due within the past three years that was not 


resolved in bankruptcy? . . .24 
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Most states ask some questions about abuse of drugs or alcohol 


and/or treatment for substance abuse.2° All states ask questions 
about past criminal conduct. Some states ask not only about criminal 


convictions but also about arrests or citations.2° Some states include 
broad requests to reveal any moral indiscretions. The South Carolina 
questionnaire, for example, asks: 


Are there any other facts not disclosed . . . concerning your background, 
history, experience, or activities which in your opinion may have a 
bearing on your character, moral fitness, or eligibility to practice law in 
South Carolina and which should be placed at the disposal or brought to 


the attention of the examining authorities? If yes, explain fully.27 


Some states ask applicants to have lawyers write them letters of 
recommendation for admission. Most states require that the dean of 
the law school attended by an applicant attest to the moral character 
of that person. Some state bars conduct personal interviews with 
every applicant, while others interview only those whose applications 
raise questions. An application that raises significant problems of 
moral character may trigger a bar investigation and a formal hearing 
on the applicant’s qualifications for admission. 


Is the current system for evaluating character and fitness fair, or 
does it work to exclude certain groups from bar admission? 


Some have criticized the moral character inquiry as an overly broad 
fishing expedition into the background of applicants. Historically, the 
process was used to restrict admission of immigrants, people of color, 
and other “undesirable” applicants, such as those with radical political 
views. Some states have made efforts to make the inquiry more 
fair.28 Even so, most states do not publish which types of conduct 
give rise to inquiries or work to make their systems consistent with 
those of other states. The nature of the inquiry gives unfettered 
discretion to the biases of the examiners. The bar admissions 
authorities are asked to assess applicants’ mental health even 


without any training in the mental health professions.22 The 
questionnaires tend to ask numerous questions that may be 
burdensome to answer but that usually do not lead to investigation. 
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The character and fitness inquiry is predicated on a mostly 
untested assumption that the bar can protect the public from 
dishonest or otherwise untrustworthy lawyers by examining the past 
behavior of applicants. It used to be thought that people had stable 
moral traits from which one could predict future conduct. In the last 50 
years, however, many studies have concluded that situational factors 
have a greater impact than character traits in determining how people 
respond to a particular situation. One study of students at Princeton’s 
Theological Seminary, for example, showed that when people walked 
by a person slumped over in a doorway, two-thirds of those not in a 
hurry would try to help. But 90 percent of subjects who were in a 
hurry walked by the distressed person without trying to help. Being in 
a rush was apparently more important than any preexisting character 
trait in determining conduct. These days, most experts see behavior 


as a product of both character traits and the particular situation.°° But 
the character and fitness bar inquiry remains focused on the elusive 
notion of stable character traits. 

A study by Professor Leslie Levin and others examined the 
character and fitness questionnaires of more than 1,300 applicants to 
the Connecticut bar and then studied their subsequent disciplinary 
records. The authors noted that the overall risk of discipline was very 
low (only 2.5 percent), but found a “slight” increase in the risk of later 
discipline of lawyers who had reported “having delinquent credit 
accounts, having been a party to civil litigation (excluding divorce), 
higher student loan debt, more traffic violations, and a history of a 
diagnosis or treatment for psychological disorders.” They found a 
lesser risk of discipline among lawyers who had higher law school 
grades, had attended prestigious law schools, or were female.?" 

Much scholarship criticizes the character and fitness process as 


subjective, sometimes discriminatory, and very unpredictable.°2 The 
absence of clear standards for fitness to practice results in a strikingly 
idiosyncratic body of case law. For example, five states prohibit all 
felons from being admitted to the bar, while others have no such rule. 
No greater consistency is evident in treatment of past misdemeanor 
offenses. In this era of mass incarceration, when 700,000 people are 
released from prison each year, rules restricting admission of people 
with criminal records burden a large segment of the population and 
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impact people of color disproportionately.°% Professor Deborah 
Rhode points out that the character screening process is both too 
early (before candidates have encountered the pressures of practice) 
and too late (after they have borrowed and spent hundreds of 


thousands of dollars on legal education).°4 

The table on the next page gives examples of cases that decided 
whether particular applicants satisfied the moral character 
requirement. Some of the facts most relevant to the court’s decision 
appear in italics, and judgments are shown in boldface. The table 
provides a sample of the issues that come up in moral character 
inquiries. This is not a random or a representative sample, but a 
selection of interesting cases.2° Several of the cases summarized 
resulted in denial of admission; these are very atypical. 

The vast majority of bar admission cases, even those in which the 
application presents some issue — a criminal conviction, a poor 
credit history, a law school discipline incident — conclude with the 
admission of the applicant to the bar. In Connecticut, for example, 
David Stamm, former Executive Director of the Connecticut Bar 
Examining Committee, estimated that admission was usually denied 
to only one or two applicants per year. 

Consider that the bar admissions authorities, members of the bar, 
and the applicants all devote a substantial amount of time and energy 
to a process that screens out almost no one. Perhaps the process 
has other benefits, such as deterring some “unsuitable” persons 
(whatever that means) from applying or causing some applicants to 
curb behaviors that could cause problems. Even so, one might 
wonder whether all this time and energy might better be directed 
elsewhere — ethics education, or law firm management training, or 
other risk reduction efforts.2° However, bar committees sometimes 
delay a decision on an application that raises such issues for months 
or longer, and they may require the applicant to submit additional 
documentation to prove good character or rehabilitation. The cases 
that are litigated are the exceptional cases, but they illustrate the 
kinds of conduct that raise questions for bar examiners about 
character and fitness. 
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Bar admission issue and 
citation 


Manslaughter: In re 
Manville, 538 A.2d 1128 
(D.C. 1988) 


Sexual relations with 
minors: In re Pilie, 
Supreme Court of 
Louisiana, No. 12-OB-1846 


(2012)°” 


Synopsis 


While in college, Manville “agreed to assist another 
student in recovering drugs and money believed to 
have been stolen by [another student named Edgar. 
They entered Edgar’s apartment and] threatened 
him with a gun and a knife. When two visitors arrived 
unexpectedly, Manville used chloroform to render 
Edgar and the visitors unconscious. One of the 
visitors died from an unusual reaction to the 
chloroform.” Manville evaded arrest for four months. 
Charged with murder, he pled to manslaughter and 
was sentenced to serve from 54 months to 15 years 
in prison. “He became a ‘jailhouse lawyer,’ 
completed his college education, and helped other 
inmates as [a tutor]. After his release on parole [he] . 
. . went to Antioch Law School [and later was]. . . 
employed by the American Civil Liberties Union’s 
National Prison Project.” He also published a 
prisoner’s litigation manual. The court granted 
admission to the bar, finding that he had sufficiently 
rehabilitated himself. 


Pilie graduated from law school in Georgia in 2007. 
During the month before he was to take the bar, he 
made contact on the Internet with a person he 
believed to be a 15-year-old girl. He told her that “he 
wanted to meet her at home and have sex.” His 
contact was in fact a police officer posing as a 
juvenile. When he got to their agreed meeting place, 
he was arrested and charged with two felonies, 
“computer-aided solicitation of a minor and 
attempted indecent behavior with a juvenile.” He 
amended his application to disclose the arrest and 
was precluded from sitting for the bar. During the 
next year, he completed a pretrial diversion program 
in Jefferson Parish, Louisiana, after which the 
criminal charges were dropped. He was allowed to 
sit for the bar exam in 2009, but the court denied 
bar admission and imposed a lifetime bar against 
his seeking admission. It cited the gravity of the 
charges of attempted sexual exploitation of a minor. 
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Shoplifting and 
misrepresentation of 
debt: In re Tobiga, 791 P.2d 
830 (Or. 1990) 


Declaration of 
bankruptcy: Fla. Bd. of B. 
Examiners re S.M.D., 609 
So. 2d 1309 (Fla. 1992) 


Cheating on law school 
exam: Friedman v. Conn. 
B. Examining Comm., 77 
Conn. App. 526 (2003) 


Tobiga, a graduate of the law school at Lewis and 
Clark College, was arrested for shoplifting after 
leaving a store with a package of meat in his coat 
pocket. The charge was dismissed upon his 
agreement to pay $100. Tobiga also had failed to 
disclose unpaid loans on his bar application; he 
claimed confusion. There were many positive 
character witnesses. He was admitted, found to 
have proven moral character. Tobiga said he didn’t 
know how much he owed. Several debts were owed 
to the bar itself for educational loans. The court 
wrote, “[T]he Bar’s records are unclear; the collection 
agency’s are worse.” 


S.M.D. lived on student loans and charged a 
wedding, a move, and other expenses to credit cards 
during law school. She filed for bankruptcy during 
her last semester of law school because of $109,000 
of accumulated debt, most of which was 
nondischargeable student loans. The state supreme 
court overturned a board recommendation to deny 
admission; she was admitted. The court stated, 
“The Board is rightly concerned over the morality of a 
person who continues to incur large debts with little 
or no prospect of repayment.” But “we cannot agree 
that the evidence sufficiently demonstrates financial 
irresponsibility. .. .” 


Two students at Quinnipiac reported that Friedman 
had concealed a one-page outline on his desk during 
a closed-book exam. Before a student disciplinary 
committee, Friedman denied he cheated and 
claimed he wrote the outline during the exam. The 
students testified that they had seen Friedman retain 
a written page on his desk under a blank sheet 
before the exam was distributed. The committee 
proposed to reduce Friedman’s grade and to 
reprimand him. The law dean reversed the 
committee’s reprimand because of delays in the 
school’s adjudication of the charge. The court 
denied admission, noting that in a dispute of fact, 
the bar examining committee could decide that the 
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Criticism of the bar: 
Lawrence v. Welch, 531 
F.3d 364 (6th Cir. 2008) 
(denying review of Mich. 
Supreme Court decision) 


Debt: In re Application of 
Griffin, 128 Ohio St. 3d 
300, 2011-Ohio-20 (2011) 


student who reported the applicant’s conduct was 
more credible than the applicant, and that cheating 
on a law school exam was sufficient evidence that 
the applicant lacked good moral character. 


Lawrence, who attended an accredited law school in 
Michigan, had unsuccessfully sued the Board of Law 
Examiners and the state bar, alleging that some state 
bar rules were unconstitutional. He also operated a 
website called StateBarWatch criticizing those 
bodies for alleged dishonesty in the lawyer licensing 
system. He reaffirmed his opinions in his interview 
with the character committee, which concluded that 
“[w]e are concerned about providing a law license to 
someone who, even before he has handled his first 
case as a member of the bar, has effectively written 
off such a huge component of the justice system.” 
Admission was denied. 


After he graduated from law school at Ohio State 
University, Hassan Jonathan Griffin had $170,000 of 
student loan debt, $20,000 from college and 
$150,000 from law school. He also had $16,500 of 
credit card debt. He earned $12/hour working 24 to 
32 hours a week for the public defender’s office. He 
lived with his nine-year-old daughter and the child’s 
mother in her home. He contributed as he could to 
their living expenses. 


He had not been able to begin loan repayment in the 
year since graduating from law school. Admission 
was denied. The court concluded that Griffin had 
“neglected his personal financial obligations by 
electing to maintain his part-time employment with 
the Public Defender’s Office in the hope that it will 
lead to a full-time position upon passage of the bar 
exam, rather than seeking full-time employment.” It 
did not discuss whether full-time, higher-paying jobs 
were actually available during the recession. It 
permitted him to start over with a new bar 


examination.22 
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b. Filling out the character questionnaire 


Once you become a member of the bar, you might seek to participate 
in much-needed reform of the moral character inquiry process. In the 
coming year or two, however, your interest in this arena may focus on 
your own admission to the bar. Completing the character and fitness 
questionnaire can be a complex and time-consuming process, so it is 
helpful to start early. Obtain a copy of the application forms and make 
a list of the information and records that you need to collect. 
Especially if you anticipate any questions, it is worthwhile to begin 
work on this process during your second year of law school. 


Is it risky to be too candid with the bar examiners? If you tell 
them too much, are you setting yourself up for rejection? 


Bar admissions committees, courts, and the Model Rules take the 
position that, in filling out the questionnaire, you should be 
scrupulously honest in writing your answers, even if your disclosures 
could delay or prevent your admission to the bar.°2 Bar examiners 
particularly dislike having applicants lie to them or conceal 
information. 

You would be surprised how many law students have small 
skeletons in their closets — minor brushes with the criminal justice 
system, academic or disciplinary problems during college, or other 
mishaps that could raise the eyebrow of a character and fitness 
official. Such facts must be disclosed if the questionnaire or bar 
officials ask questions that call for the information at issue. Most of 
these disclosures do not lead to character and fitness inquiries. If you 
are worried about something, get a copy of the character 
questionnaire from the state where you will apply for admission and 
read the questions carefully to see whether the questionnaire 
requires you to disclose the past event. Draft a possible answer to 
help you think about what you may need to disclose. 

Many law students get very worried about fairly trivial past 
problems. Use your common sense. Bar examiners tend to be more 
concerned about problems that are serious, recent, or recurrent. 
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e Serious: A minor misdemeanor charge during college or 
earlier is unlikely to raise eyebrows, but if you have a felony 
conviction on your record, you should seek legal advice from a 
lawyer who represents clients seeking bar admission. 

e Recent: Admissions officials look more closely at events that 
took place in the last several years and are less concerned 
about events that took place longer ago.*° 

e Recurrent: The character committees care more about 
patterns of misconduct than about single instances. A 
speeding ticket will not hold up your bar admission, but a 
series of DUlIs or a portfolio of unpaid parking tickets might. 


If you are not sure about whether you need to seek legal advice, ask 
your professional responsibility teacher for some informal advice. 
Some professors prefer not to give such advice to students, but many 
are willing to do so. 
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‘I shot a man in Reno, just to watch him die. After that, 
law school was pretty much a given. 


Might bar admission officials look at your social media pages? 


The Florida bar has an announced policy of examining the social 
media posts of candidates whose applications disclose conduct of 
concern such as substance abuse or an inclination to overthrow the 
government. Other character and fitness officials may well do 
likewise, joining the rest of the world in perusing social media to learn 


about other people.*1 


FOR EXAMPLE: Otion Gjini was denied admission to the bar 
by the Maryland Court of Appeals in 2016. The decision was 
based primarily on his failure to disclose a state enforcement 
action alleging that he had failed to complete an alcohol 
treatment program following a DUI charge. However, the court 
opined at length about Gjinľs unsavory comments on the 
Internet. The lawyer assigned to review his character and 
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fitness application had “discovered, rather serendipitously, 
several statements which Mr. Gjini had posted to various chat- 
rooms on the internet as recently as his last semester in law- 
school [sic].” These comments included: “The both fight like 
hoes [sic]. . . . That girl is hot as f * * *. .. . Who is the faggot 
that made this video?” While the court did not deny admission 
based on these and other comments, the opinion noted that 
these postings “continued a hideous practice of relegating 
certain persons within our community — in this instance, 
women and homosexuals — to second-class status and 


subjecting them to derision and exclusion.”42 


You should avoid posting offensive comments or potentially 
embarrassing material on social media pages, even in jest. It is an 
important step in your professional development to abandon less 
mature conduct and to behave in a manner that will engender the 
trust and respect of colleagues and clients. This kind of mindfulness 
has its own rewards, but it also may avoid problems with bar officials 
or prospective employers. 


What if an issue that might trouble the bar examiners is 
something that you should have disclosed on your law school 
application? 


The information you disclose on your bar application must be 
consistent with the information you disclosed on your law school 
application. The law school dean’s office is asked to fill out a 
questionnaire on each applicant for admission to the bar. The 
questionnaire asks various questions, such as whether the student 
has a criminal record, so an omission on your law school application 
could lead the dean’s office to provide information that does not 
match the account that you provide. 

If you need to disclose some adverse information on your 
character questionnaire, review your law school application to see 
whether the law school asked a question that should have elicited the 
information at issue. Examine your answer. (If you don’t have a copy 
of your law school application, ask your law school registrar for a 
copy.) If your earlier answer was incomplete, consider making a 
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belated disclosure to the law school of the same information. You can 
write a letter to the relevant administrator explaining that in preparing 
your application for admission to the bar, you realized that you had 
omitted a piece of information on your law school application. If the 
information is so serious that it might have led to your being denied 
admission to law school (such as a homicide conviction), it would be 
prudent to seek legal advice before writing a letter. If, as is more 
common, the disclosure is of something minor (Such as a citation for 
a college dorm party), the late disclosure probably won't lead to 
disciplinary action. Even if a late disclosure to the law school seems 
risky, it is probably less professionally hazardous to correct the record 
than not to do so. 


PROBLEM 1-1 


ADDERALL 


This problem is based on a real question from the application 
form for admission to the lowa state bar.*° 


You are a third-year law student. In a few months, you plan to 
apply for admission to the lowa bar. You have just received a 
copy of the application form, which begins with this statement: 


OFFICE OF PROFESSIONAL REGULATION, APPLICATION 
FOR THE IOWA BAR EXAMINATION 


The contents of this application will be public 
information subject to the limitations of lowa Code section 
602.10141 [which provides that a member of the five-person 
Board of Law Examiners shall not disclose information relating 
to the criminal history or prior misconduct of the applicant]. 
[Question 41 reads as follows:] 
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41. Are you currently, or have you been in the last three 
years, engaged in the illegal use of drugs? If yes, give 
complete details below (or on an attached sheet). 

“Illegal Use of Drugs” means the use of controlled 
substances obtained illegally as well as the use of controlled 
substances which are not obtained pursuant to a valid 
prescription or taken in the accordance [sic] with the directions 
of a licensed health care practitioner. “Currently” does not 
mean on the day of, or even the weeks or months preceding 
the completion of this application. Rather, it means recently 
enough so that the condition or impairment may have an 
ongoing impact. 


You have a right to elect not to answer those portions of the 
above questions which inquire as to the illegal use of 
controlled substances or activity if you have reasonable cause 
to believe that answering may expose you to the possibility of 
criminal prosecution. In that event, you may assert the Fifth 
Amendment privilege against self-incrimination. . . . If you 
choose to assert the Fifth Amendment privilege, you must do 
so in writing. . . . Your application for licensure will be 
processed if you claim the Fifth Amendment privilege against 
self incrimination. 


RELEASE 


.. |... authorize and request every person ...having... 
information pertaining to me . . . to furnish to the lowa Board of 
Law Examiners or their agents or representatives, any such 
information. .. . 

l, , being first duly sworn, deposes and 
states: . . . [m]y answers to the foregoing questions are full, 
true, and correct to the best of my knowledge and belief. 
[Applicant’s signature must be notarized.] 


During your three years of law school, you have taken 


Adderall, a stimulant drug used to treat attention- 
deficit/hyperactivity disorder (ADHD). You don’t have ADHD, 
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but you took Adderall to help you to stay awake and focus 
when you were studying for finals or finishing a paper. You did 
not have a prescription; instead, like lots of your friends, you 
purchased Adderall from one of your classmates. The last time 
you did this was three weeks ago. You checked to see whether 
Adderall is a controlled substance and found that the Drug 


Enforcement Administration does classify it that way.44 In your 
state, possession of Adderall without a prescription is a 
misdemeanor punishable by a fine of up to $1,800, 
imprisonment for up to one year, or both. Now that you have 
learned this, you certainly won't take any more Adderall, at 
least not before you are admitted to the bar. 


Last year, a rumor circulated on campus that a member of 
the bar admissions committee was asked what would happen 
to applicants who answered question 41 affirmatively, and he 
reportedly said that they would be denied admission to the bar. 
How will you answer the question? 


c. Mental health questions about applicants 


Should bar admissions authorities ask questions about the 
mental health of applicants? 


It used to be thought that only a small percentage of the population 
suffered from mental health problems. More recently, we have 
learned that these issues are commonplace. The American 
Psychiatric Association reports that one in six people experience 


depression at some point in their lives.4° Anxiety disorders are 
increasingly common also. A smaller segment of the population 
suffers from more serious mental illnesses such as bipolar disorder 
and paranoid schizophrenia. Concerns about the impact of mental 
illness on client service have led bar examiners to ask a variety of 
mental health-related questions of applicants. Until the 1980s and 
1990s, many states asked very detailed and intrusive questions. Most 
states have now narrowed their inquiries, but some still ask questions 
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that are ambiguous, intrusive, or inappropriate. In 2014, the 
Department of Justice found that assessing fitness to practice based 
on mental health questions may violate the Americans with 
Disabilities Act. In 2015, the ABA adopted a resolution urging that 
fitness to practice should be based on assessment of an applicant’s 


past conduct rather than based on diagnoses.*® 
The National Conference of Bar Examiners (NCBE) conducts the 
character and fitness evaluation for about half the U.S. states and 


territories.4” Applicants for admission to the bar of those states fill out 
an NCBE questionnaire to initiate this process. NCBE publishes a 
model character and fitness questionnaire that may be used in states 
that do not use NCBE to conduct their character and fitness 
evaluations. The mental health questions on this form are reprinted 
below. 


29. Within the past five years, have you exhibited any conduct or 
behavior that could call into question your ability to practice law in a 
competent, ethical, and professional manner? O Yes O No 


Explanation 


30. Do you currently have any condition or impairment (including, but not 
limited to, substance abuse, alcohol abuse, or a mental, emotional, or nervous 
disorder or condition) that in any way affects your ability to practice law in a 
competent, ethical, and professional manner? Note: In this context, “currently” 
means recently enough that the condition or impairment could reasonably 
affect your ability to function as a lawyer. O Yes O No 

Are the limitations caused by your condition or impairment reduced or 
ameliorated because you receive ongoing treatment or because you 
participate in a monitoring or support program? O Yes O No 

[The form then asks for dates of service provided, for a description of 
the condition or impairment, for a description of “any treatment, or any 
program that includes monitoring or support,” and, if applicable, for the 
name and contact information for an “attending physician or counselor” 


and for a hospital or institution.49] 
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Notes and Questions about the NCBE’s mental 
health questions 


1. One study of depression among law students in Arizona showed 
that 32 percent were depressed by the end of their first year, 40 
percent were depressed by the end of their third year, and 17 


percent were depressed two years after graduation.42 A 
significant proportion of applicants, then, would be required to 
disclose highly personal information in response to this 
questionnaire. 

2. Are the NCBE mental health questions sufficiently clear? Suppose 
you have been diagnosed with mild depression, are taking 
prescribed medication, and are passing your law school courses 
but think you would perform better if you were not depressed. 
Would you know how to answer the questions? 

3. If the purpose of the questions is to assess present ability to 
practice, is it fair to ask, in Question 29, for disclosure of 
problematic conduct or behavior up to five years in the past? 

4. Should the bar examiners be asking applicants any mental health 
questions? If so, what should they ask? 


In recent years, at least 26 states and territories have created 
systems through which applicants with histories of emotional trouble 
or substance abuse can be admitted to the bar conditionally for a 
probationary period. During this time, they must comply with specified 
conditions, such as participating in mental health care, mentoring, or 
random drug tests.°° The purpose of these rules is to encourage law 
students who have such problems to seek counseling without fear 
that doing so would create an obstacle to bar admission. In 2009, the 
ABA adopted a Model Rule on Conditional Admission to Practice 
Law, which could provide a model for states that have not yet 


established a conditional admission procedure.°' One author 
criticizes conditional admission, urging that this structure violates the 
Americans with Disabilities Act, and that it may stigmatize applicants 


with disabilities as potential second-class lawyers.°2 
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d. Law school discipline: A preliminary 
screening process 


Most law schools have established internal disciplinary processes to 
evaluate student misconduct allegations and to impose sanctions. 
Sanctions range from asking the offending student to write a letter of 
apology to suspension or expulsion from law school. Sometimes the 
law school’s sanctions include a transcript notation that bar 
examiners are certain to see. In other cases, the sanction is noted 
only in the student’s confidential record, which the law school may 
report to the bar. The bar examiners often ask applicants to disclose 
any sanctions imposed by a law school, whether or not the law school 
considered them “confidential.” 

Some law school disciplinary boards are staffed entirely by 
students, others by students and faculty, and still others by faculty 
only. Likewise, some schools ask student or faculty volunteers to 
prosecute these cases, while a few have professional staff handle the 
prosecution of students. Student respondents are permitted to have 
counsel in these proceedings. Some schools allow nonlawyer 
advocates to assist respondents, and some allow or require faculty to 
represent the respondents. A student respondent may be 
represented by an outside lawyer of her choosing, but generally must 
pay the lawyer’s fee herself.” The law school disciplinary systems 
tend to be structured like microcosms of the lawyer disciplinary 
system. The law schools perform a prescreening process for the bar 
examiners with respect to students who engage in misconduct while 
in law school. 


PROBLEM 1-2 


THE DOCTORED RESUME 


The following problem is based on a true story, though some 
facts have been changed to protect the identity of the 
individual involved. 
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You are a member of your law school Honor Board, a judicial 
body that does fact-finding and recommends disposition of 
allegations of misconduct by law students. The Board has the 
authority to recommend reprimand, suspension from law 
school, expulsion from law school, community service, or other 
sanctions. The law school administration generally adopts the 
Honor Board’s recommendations. Any finding of violation of 
the law school Honor Code is reported to the bar to which a 
respondent applies for admission. The following matter has 
been presented to the Board for review. 

Jan Kass, a third-year law student, is charged with violating 
the Honor Code by including false information on a resume 
and then submitting the resume to law firms recruiting through 
the law school placement office. The law school Honor Code 
specifically prohibits students from “providing false or 
misleading information about their academic credentials, 
employment history, or other matters, to the law school, to 
prospective employers, or to anyone else.” 

Jan came to the United States from Estonia a year before 
beginning law school. Her father is a diplomat and was sent to 
the United States. Jan’s undergraduate degree is from Tartu 
University. She listed the undergraduate degree as having 
been awarded “magna cum laude.” Upon investigation, the 
Honor Board learned that Tartu University has never conferred 
Latin honors upon graduation — to Jan or to anyone else. 
Also, Jan is in the bottom quarter of the law school class. But 
she listed class rank as “top third.” Jan used computer 
software to make some corresponding changes to her grades 
on her copy of her law school transcript. Finally, during the 
year before enrolling in law school, Jan worked at the Estonian 
Embassy in Washington. On the resume, she listed her 
position as cultural attaché. Jan’s former employer informed an 
Honor Board investigator that her position at the embassy was 
as a file clerk. 

A hearing was held, at which Jan admitted that all three of 
the alleged falsehoods on the resume were in fact false and 
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that she put them on her resume in the hope of obtaining a 
good job in a law firm. 

“I was new to the U.S., so even though | studied very hard, 
| didn’t do very well on my exams. It seemed unfair to me that 
my grades were not good even though | worked harder than 
most of the other students. My normal English was pretty good 
by the time | started law school, but the technical language 
was very difficult for me. 

“| have very high student loans — by the time | finish, it will 
be above $200,000. My family is not wealthy — they cannot 
help me pay for this. Also the family is watching me to see 
whether | will succeed in the U.S. — | felt | must get a good 
position or else they would be ashamed of me. 

“| tried applying for jobs but | wasn’t getting any interviews. 
| talked with one of my American friends. He’s another law 
student, I’d rather not say his name. He looked at my resume 
for me, and said | just needed to fix it up a little bit. He made 
some suggestions — | think the changes were all his ideas. 

“At first | thought he was crazy — he was telling me to lie. 
He said they were just little white lies, and that if | wanted to 
succeed in America, | had to stop being such a Pollyanna. He 
said at his college, students never wrote their own papers — 
they just copied over someone else’s paper from the year 
before or downloaded one from the Internet. It’s a free country, 
he said. | knew it wasn't right, but also | knew | needed to get a 
job, so | decided to take his advice. Obviously, it was a 
mistake.” 

What sanction, if any, should the law school impose on 
Jan? Options include expulsion, suspension, reprimand with 
notice to the bar, or a private reprimand. Should the alleged 
conduct preclude her admission to the bar? 


B. History and development of the 
U.S. legal profession** 
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1. Pre-revolutionary America 


There were very few lawyers in the colonies. Colonial America was 
an “era of law without lawyers, a time when law was shaped by 


theologians, politicians, farmers, fishermen, and merchants.”°° 
Especially in New England, the primary lawmakers were members of 
the clergy. One of the first English-trained lawyers in the 
Massachusetts Bay colony, Thomas Lechford, was caught tampering 
with a jury and was tossed out of the colony very soon after he had 
hung up his shingle. The colony’s leaders decided that they could get 
along just fine without lawyers. In 1641, they passed a law prohibiting 
the collection of money for legal services. 

Massachusetts Bay’s attitude toward lawyers was by no means 
unique. At around the same time, both Virginia and Connecticut 
passed laws barring lawyers from appearing in courtrooms. The 
Fundamental Constitutions of the Carolinas declared that it was “a 


base and vile thing to plead for money or reward.” As Professor 
Lawrence Friedman succinctly concludes, “the lawyer was unloved in 


the seventeenth century.”°/ 

The colonial public didn’t trust lawyers and saw no need for them, 
except sometimes for courtroom advocacy. Many people believed 
that justice was best served when parties to legal disputes presented 
their cases themselves. Many people thought that lawyers made 
disputes more complicated than they needed to be, swelling their 
wallets in the process. Of Pennsylvania, it was said, “They have no 


lawyers. Everyone is to tell his own case. . . . Tis a happy country.”°° 


2. The nineteenth and twentieth centuries 


Between 1800 and 1830, manufacturing and transportation grew 
dramatically. By 1860, 30,000 miles of railroad track had been laid, a 
tenfold increase in only 20 years. Soon thereafter, the telegraph 
revolutionized communications. These advances transformed the 
American economy and society. Agricultural goods suddenly could be 
sold wherever the railroad went, and previously remote lands could 
be developed as farms and towns. 
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As industry developed, so did the law. To facilitate the 
development of railroads, for example, state legislatures and courts 
had to deal with issues involving rights of way and railway accidents. 
One historian notes that the revolution in American technology “could 
not have occurred had there not been equally revolutionary changes 


in American business law.”°2 Major upheavals occurred in contracts, 


corporations, property, and government regulation of business.©° As 
commerce grew, lawyers became more necessary. 


EN 


Daniel Webster 


Eventually, lawyers were accepted grudgingly as “a necessary 
evil.”81 Before the Civil War, a typical lawyer was a courtroom lawyer, 
and a showman at that. The most famous lawyers of the time were 
those who delivered dramatic performances at trial or appellate 
arguments. Judges expected and allowed a level of oratorical 
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flamboyance that is seldom seen today. Attorneys arguing before the 
U.S. Supreme Court in 1824 were often “heard in silence for hours, 
without being stopped or interrupted.”°2 For example, in Dartmouth 
College v. Woodward, lawyer Daniel Webster delivered an 
emotionally charged four-hour-long argument before the Supreme 
Court. His oration was so moving that, at its end, Chief Justice John 
Marshall’s eyes were filled with tears.° 

The rapid growth of enormous railroad projects, large financial 
trusts, and industrial corporations in the latter half of the nineteenth 
century led to the birth of the “Wall Street” transactional lawyer who 
never appeared in a courtroom and yet “made more money and had 


more prestige than any courtroom lawyer could.”©° The work of these 
lawyers was no longer primarily to try lawsuits but to prevent them 
altogether. 

The new corporate lawyers formed partnerships with other 
lawyers to handle the greater volume of business. By 1914 in New 
York City, 85 law firms had four or more lawyers, an increase from 
only 10 such firms in 1872. These partnerships also allowed lawyers 
to share the growing overhead expenses now associated with legal 
practice: paid staff, new technology such as typewriters and 
telephones, and expanding libraries, to name just a few.°© 

During the latter years of the nineteenth century, many cities 
established bar associations, partly as a response by white 
Protestant lawyers to growing numbers of immigrants and others 
seeking to enter the profession. These associations “were not open to 
everybody . . . [they] sent out feelers to a select group, the ‘decent 
part’ of the bar.”©/ 

By the 1920s, the bar had begun to stratify, with a small number of 
law firms that were “large by standards of the day” serving Wall Street 
corporations having a “significance and influence beyond their mere 
numbers.” These firms consisted of lawyers who were “solid 
Republican, conservative in outlook, standard Protestant in faith, old 
English in heritage.”©® 

Along with the growth of law firms and bar associations, the 
structure for employing lawyers changed. In 1948, 82 percent of 
lawyers practiced alone or in law firms; of this group, the majority 
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were solo practitioners. By 1980, the percentage of lawyers in private 
practice dropped to 68 percent; of these, only 33 percent practiced 
alone. Corporations began to hire salaried full-time lawyers, and as 
local, state, and federal governments expanded, a growing number of 


lawyers worked for governmental agencies.°9 

Between 1850 and 1900, the population of lawyers in the United 
States grew by more than 500 percent, significantly outpacing 
general population growth. During the twentieth century, the 
profession continued to grow rapidly. By 1970, 355,242 lawyers were 


practicing in the United States. /° By 2018, that number had risen to 


more than 1.3 million. “1 Large law firms have flourished since the 
1970s. In 1975, only four U.S. law firms had more than 200 lawyers. 


At first, “they were viewed with great skepticism.”’2 As of 2017, there 
were more than 200 law firms that employed at least 200 lawyers, 
many with offices across the globe. Twenty-three of those firms 


employed more than 1,000 lawyers. 73 


3. History of American legal education” 


Until the twentieth century, most American lawyers entered the 
profession by paying to apprentice with a practicing lawyer. Few law 
schools existed in the eighteenth and early nineteenth centuries. In 
theory, the apprentice learned the law on the job while receiving 
guidance from a more experienced practitioner. In fact, however, 
apprenticeships often proved grueling and unrewarding. Apprentices 
frequently performed countless hours of thankless grunt work (such 
as copying documents by hand) and had little time to study legal skills 
or substantive law. 

Slowly, the apprenticeship system gave way to formal legal 
education. The first American law schools were freestanding 
institutions. Many of them eventually affiliated with universities. Many 
law schools opened and then closed during the first half of the 
nineteenth century, but they gained a more stable foothold during the 
latter part of the century. By 1860, the nation had 21 law schools or 
university law departments.’° During the latter part of the nineteenth 
century, law was taught by the Dwight method, a combination of 
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lecture, recitation, and drill named after a professor at Columbia. 
Students prepared for class by reading “treatises,” dense textbooks 
that interpreted the law and summarized the best thinking in the 
various fields. They were then tested, orally and in front of their 
peers. © Students were asked to recite what they had read and 
memorized. They learned legal practice skills later, during 
apprenticeships or actual practice. 


When did law schools begin to use the Socratic method? 


During the second half of the nineteenth century, academic law 
schools became more respected due in no small part to Dean 
Christopher Columbus Langdell of Harvard Law School. Langdell 
revolutionized legal education, and many of his reforms have 
survived into the twenty-first century. Langdell expanded the then- 
standard one-year curriculum into a three-year law school program. 
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He required that students pass final exams before they advanced to 
the next level of courses. He pioneered the use of “casebooks” in 
place of the treatises. Finally, he replaced the then-pervasive use of 
lectures in class with an early version of the Socratic method. 
Langdell advocated a number of views that have since gone out of 
fashion. He believed that common law possessed elegance and 
wisdom that resulted from hundreds of years of slow, careful sculpting 
at the hands of skilled and sagacious judges. Statutory and other 
lesser forms of law, he urged, were the hurried work of easily swayed 
politicians and were therefore unworthy of study in a law classroom. 
Langdell opposed the teaching of constitutional law because he felt it 
had more in common with the vulgarity of statutes than with the 
beauty of common law. He insisted that “the law” (meaning, of 
course, common law) was a science. He believed that legal education 
should focus on the internal logic of the law, not on the relationship 
between law and society. Social, economic, and political issues were 


excluded from the classroom. ’/ 

Initially students and professors reacted negatively to Langdell’s 
reforms. Students cut Langdell’s classes in unprecedented numbers. 
When word of Langdell’s wacky new teaching style got out, the 
enrollment at Harvard significantly declined. Boston University Law 
School was founded in 1872 partly “as an alternative to Harvard’s 
insanity.”“® 

In the end, Langdell’s philosophy and approach won out. Some of 
his better students were hired as instructors at other schools. They 
brought Langdell’s “insanity” with them. Eventually, however, law 
professors evolved Langdell’s methods to teach critical analysis of 
law. For example, they began to assign cases with inconsistent 
outcomes to allow students to examine conflicting values in society 
and to question whether law is objective or scientific. 

A modified version of Langdell’s case method of teaching remains 
the dominant mode of legal education more than a century later. Not 
until the 1970s, when clinical legal education was introduced into the 
curricula of most law schools, did any other approach to law teaching 
become a significant part of most law schools’ curricula. Clinical 
education started when the Ford Foundation offered American law 
schools $11 million to experiment with student representation of live 
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clients. Ford’s principal purpose was to improve legal education by 
connecting students’ learning with reality, but an additional benefit 


was to provide more legal assistance for poor people. 2 


When did law schools introduce a required course in 
professional responsibility, and why? 


In 1974, the ABA adopted a requirement that students take courses 


in professional responsibility.°° This move was a reaction to the 
Watergate scandal, in which some of the most powerful lawyers in the 
federal government, including President Richard Nixon, engaged in a 
complex criminal conspiracy. During the Nixon administration, a large 
number of federal officials participated in an astonishing array of 
clandestine and often illegal activities designed to help Nixon’s 
reelection campaign and to investigate people whom Nixon viewed as 
enemies. These activities came to light in 1972 after a group of 
burglars were caught breaking into the headquarters of the 
Democratic National Committee at the Watergate complex to obtain 
documents for Nixons Committee to Re-Elect the President 
(CREEP). One of them was carrying the business card of a White 


House official to whom the burglars were reporting.®" 


45 
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John Mitchell, President Nixon’s Attorney General 


What followed was an elaborate cover-up to conceal the 
administration’s role in the illegal activities. Congress began to 
investigate and learned that White House meetings had been tape- 
recorded. A special prosecutor, Archibald Cox, was appointed to 
investigate also. Cox subpoenaed the Oval Office tapes. In an 
episode that came to be known as the “Saturday Night Massacre,” 
the President tried to block the investigation by ordering the U.S. 
Attorney General, Eliot Richardson, to fire Cox. Richardson said no 
and resigned. Then Nixon directed Deputy Attorney General William 
Ruckleshaus, to fire Cox. He also resigned. Robert Bork was the third 
in line at the Department of Justice. He fired Cox as directed,82 but 
the resulting outcry led to the appointment of a new special 
prosecutor. Eventually, Congress initiated an impeachment 


proceeding. In August 1974, Nixon resigned.®° 
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The investigation of the Watergate scandal led to the indictment of 
dozens of government officials, including many lawyers. Most were 
convicted or pleaded guilty. The charges included perjury, fraud, 


obstruction of justice, campaign law violations, and conspiracy.°4 
Among the 29 lawyers who went to prison were two Attorneys 
General of the United States, John Mitchell and Richard Kleindienst; 
the White House Counsel, John Dean; Nixon’s Assistant for Domestic 
Affairs, John Ehrlichman; and the General Counsel for CREEP, G. 
Gordon Liddy. Nixon himself was eventually named as an unindicted 


co-conspirator.°° President Gerald Ford pardoned Nixon after taking 
office. The nation was horrified to find that so many elite lawyers had 
facilitated massive corruption in government. One effort to prevent 
another such shameful episode was to require all law students to 
study legal ethics. 


C. Diversity and discrimination in the 
legal profession 


Until the second half of the twentieth century, most American lawyers 
were Caucasian Protestant men from prosperous families. They 
mostly refused to allow immigrants, Jews, Catholics, people of color, 


or women to become lawyers.®6 

When you look around your law school classrooms, you may see 
men and women, people of all races and many nationalities, people 
with diverse religious affiliations (or with no affiliation), gay and 
straight people, old and young people, and people with disabilities. It 
has not always been so. 


Why did the legal profession initially exclude women, Catholics, 
Jews, and members of minority groups? 


The exclusion of so many people from the legal profession may have 
been rooted in economic self-interest, social elitism, and bias against 
women, people of color, and immigrants. Competition from more 
lawyers would produce lower fees for everyone. In addition, many of 
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the Christian white males who dominated the profession until after 
World War II believed that only people like themselves had the proper 
“character” to be lawyers. 

As a practical matter, most people could be excluded from the 
legal profession in its early years because admission to the bar 
depended on personal connections. When apprenticeship was the 
primary method of becoming a lawyer, it was nearly impossible for 
people from disfavored groups to find established lawyers willing to 
apprentice them. As law schools and other advances opened the bar 
to a greater number of people, other barriers were imposed. Some 


laws prohibited admission of members of certain groups.” 


FOR EXAMPLE: California in the 1800s barred noncitizen 
immigrants from becoming lawyers. In 1890, the California 
Supreme Court denied admission to Hong Yen Chang, a 
Columbia Law graduate who had already been admitted in New 
York, making him the first Chinese American lawyer in the 
United States. California refused his admission because he was 
not a U.S. citizen, and, as a member of the “Mongolian race,” 


he was not legally eligible to become a citizen.°® 


Even after the overtly exclusionary laws were repealed, bar 
associations in the late nineteenth and early twentieth centuries took 
steps that they claimed would raise the standards of the profession. 
Bar associations sought to protect the public from unscrupulous or 
incompetent practitioners by requiring graduation from law school as 
a condition of bar admission, by requiring some college study as a 
condition of law school admission, or by imposing character and 


fitness requirements.22 These measures often resulted in exclusion 
of applicants from marginalized groups. 

Some law schools imposed further barriers to entry. Thomas 
Swan, dean of Yale Law School in the 1920s, believed that law 
schools should not base admissions on college grades because that 
practice could result in the admission of students who had “foreign” 
rather than “old American” lineage and result in an “inferior student 


body ethically and socially.”29 Harvard Law School admitted only men 
until 1950.21 While the stated purpose of many restrictive policies 
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was to protect the public, practicing lawyers may have been 
motivated also by economic and social self-interest, and by racism, 
sexism, and other forms of bias. Some lawyers probably viewed the 
resulting exclusion of women and minorities from the profession as a 
beneficial side effect of what they claimed was a form of consumer 
protection. As Professor Richard Abel explains, 


At the beginning of [the twentieth] century, the professional elite were 
quite open about their desire to exclude Jewish and Catholic Eastern 
and Southern European immigrants and their sons, whose entry into the 
profession had been greatly facilitated by the shift from apprenticeship 
to academic training. The introduction of prelegal educational 
requirements, the attack on unapproved and part-time law schools, the 
requirement of citizenship, and the introduction of “character” tests were 


all directed toward this end, in whole or part.92 


1. Women lawyers?? 


The first woman lawyer in America was Margaret Brent, who 
practiced law in the 1630s and 1640s. Born in England to a wealthy 
and powerful family, Brent received an education in the law at a time 
when education was denied to most women. She arrived in America 
in 1638 and set up what became a thriving litigation practice. Brent 
was involved in more than 100 court cases between 1638 and 1646, 
including many jury trials, and reportedly never lost a single one. Her 
skill caught the attention of Governor Leonard Calvert of Maryland, 
who appointed her to be his legal counsel. After the governor died, 
Brent served as the executor of his estate. Her skillful handling of the 
estate earned her a public commendation from the Maryland 
Assembly. Many judges at the time apparently could not fathom the 
concept of a female attorney. Many addressed her as “Gentleman” 
Margaret Brent. However, there is little evidence that Brent suffered 
much discrimination as a result of her sex. She was regarded as an 
anomaly, not as a threat, to the patriarchal organization of society. 
After Brent, not a single woman was permitted to practice law in 


America for more than 200 years. 94 
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Myra Bradwell 


When did more than a few women begin seeking entry to the 
bar? 


During the last half of the nineteenth century, a growing number of 
women tried to enter the profession. During this period, judges, law 
school administrators, and others saw female lawyers as a threat to 
the social order. In 1875, the chief justice of the Wisconsin Supreme 
Court wrote that any woman who attempted to become a lawyer was 


committing “treason” against “the order of nature.”2° The courts 
refused admission to women who sought entry at this time. 


FOR EXAMPLE: Myra Bradwell, a pioneer in seeking a place 
for women in the legal profession, applied for a license to 
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practice law. She met all the requirements, but the Illinois court 
denied her application. Although state law did not explicitly 
preclude women from becoming lawyers, the court concluded 
that legislators could not have contemplated their admission to 
the bar. The court said: “that God designed the sexes to occupy 
different soheres of action, and that it belonged to men to make, 
apply, and execute the laws, was regarded [when the statutes 


were passed] as an almost axiomatic truth.” 


The Supreme Court affirmed the denial on the ground that the 
Privileges and Immunities Clauses of the Constitution did not 
give Bradwell the right to practice. Three concurring justices 
added: 


Man is, or should be, woman’s protector and defender. The 
natural and proper timidity and delicacy which belongs to the 
female sex evidently unfits it for many of the occupations of 
civil life. The constitution of the family organization, which is 
founded in the divine ordinance, as well as in the nature of 
things, indicates the domestic sphere as that which properly 
belongs to the domain and functions of womanhood... . The 
paramount destiny and mission of woman are to fulfill the 


noble and benign offices of wife and mother.?/ 


Three women applied to Columbia University Law School in 1868. 
Trustee and law school founder George Templeton Strong wrote in 
his diary, “No woman shall degrade herself by practicing law, in N.Y. 
especially, if | can save her.”2° All three were denied entry.29 

Some of those who supported admission of women to law school 
offered peculiar justifications. In 1872, attorney George C. Sill wrote a 
letter to Yale Law School recommending that it admit women, but with 
this curious endorsement: “Are you far advanced enough to admit 
young women to your school? . . . | am in favor of their studying & 
practicing law, provided they are ugly.”100 Perhaps he thought that 
the presence of “attractive” women would distract male students from 
their study. Yale, apparently, was not as “far advanced” as the 
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progressive Mr. Sill and continued to refuse law school admission to 


women until 1918.101 

Many nineteenth-century experts opposed all professional activity 
and even higher education for women. In 1873, for example, Harvard 
University physician Dr. Edward H. Clarke published a book warning 
that women who pursued higher education might experience health 
problems as a result. He wrote that female reproductive physiology 
made it dangerous for women to engage in strenuous intellectual 
activity. He urged that such activity would divert energy from female 
reproductive organs to the brain, harming the health of women and 
their children. This, he warned ominously, could cause irreparable 


harm to the future of America. 102 

Despite the controversy, some law schools opened their doors to 
women. The University of lowa and Washington University admitted 
women in the late 1860s. Most other schools continued to deny 
admission to women. In the late 1800s, New York University, Cornell, 
and Boston University began to admit women. By the end of the 
1920s, Yale and Columbia also admitted a few. Larger numbers of 
women attended part-time law programs for women only. During 
World War II, some schools increased the number of women admitted 
because of a wartime decline in enrollment. But until the 1970s, the 
number of female enrollees in any given law school class remained 
very small, sometimes because of explicit quotas. During the 1970s, 
women began to agitate, and sometimes to file lawsuits, to demand 
an end to discrimination against them in the legal profession.'°° This 
caused a major change. In 1964, only 4 percent of law students were 
female. By the late 1970s, many law schools enrolled 40 percent 
women students. By 2016, the majority of law students were 


women. !94 


Are women and men treated equally in the contemporary legal 
profession? 


Yes and no. While the status of women in the profession has been 
improving for decades, problems remain. The representation of 
women in positions of authority in the legal profession has grown, but 
men still predominate. By 2018, 35 percent of practicing American 
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lawyers and 47 percent of people graduating from law school were 
women. Forty-seven percent of associates in law firms, but only 19 
percent of law firm equity partners, were women. Twenty-six percent 
of general counsels of Fortune 500 companies and 32 percent of law 
school deans were women. Among federal and state court judges, 27 
percent were female. Women lawyers continue to be paid less than 
men; the average weekly salary of women lawyers in 2016 was 77.6 


percent of that earned by male lawyers. 19° Women still experience 
discriminatory treatment and sexual harassment by judges, 
adversaries, and others in the profession. Many studies have 
demonstrated that gender discrimination in legal workplaces remains 
commonplace, often finding that as many as half of women surveyed 


report problems. !9 


Do some law firms ask discriminatory questions of women 
candidates during interviews? 


Yes. Federal and state law prohibits employers from asking questions 
that would elicit information that could lead to biased hiring decisions. 
The law forbids asking a person’s age, marital and parenthood status, 


national origin, race, sexual orientation, religion, or disability, 107 

Despite lots of policymaking and training, improper queries during 
interviews are still common. Here are some comments from an 
“anonymous recruitment director” at a law firm about what goes on 
and how law students and young lawyers could respond if they are 
asked improper questions. 


Despite . . . efforts to educate interviewers about the types of questions 
that are inappropriate, [human resources staff] receive feedback from 
candidates that they have been asked questions about their age, their 
intention to have children, and whether or not their romantic 
relationships were solid enough to withstand the strain of long working 
hours. Yes, these questions are inappropriate. If you are asked a 
question of this nature, please respond by telling the interviewer that you 
are not comfortable answering the question. Please do your best to then 
move the interview forward. If this happens to you, please let the 
director of recruitment know by email right after the interview that you 
were asked an inappropriate question. If we have this information in 
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hand, we can do our best to ensure that you are not penalized for being 
put in this position when your interview feedback is reviewed, 108 


This may be solid advice for a candidate interviewing at a large 
law firm that has a good human resources department. Smaller firms 
and other organizations often lack this infrastructure, which makes it 
more difficult for a candidate to know what to do. If the likely cost of 
confronting the problem so directly is loss of opportunity, it may be 
useful to deflect the question with a smile or a joke and change the 
subject. However, improper questions during an interview can be a 
red flag that there are problems in the work environment. 


Are many women lawyers subjected to sexual harassment and 
bullying in the workplace? 


Yes. Sexual harassment of women in law practice is unfortunately 
commonplace, despite decades of federal and state legislation and 
public education aimed at prevention. The “me too” movement has 
brought needed attention to a longstanding pattern of misconduct. A 
2018 survey of more than 5,800 people in several industries found 
that 26 percent of the women lawyers surveyed reported being 


subjected to sexual harassment at work in the last five years.109 
Another study in Florida found that one in seven of the women 
surveyed had experienced harassment or bullying related to gender 
during the past three years, and most of those who complained did 
not get a satisfactory response. 119 

A women’s bar study of all Utah lawyers admitted between 1985 
and 2005 found that 37 percent of female lawyers in firms 
experienced verbal or physical behavior that created an unpleasant 
or offensive environment.'"! Almost a third of those felt that the level 
of that behavior amounted to harassment. In contrast, approximately 
one percent of men in firms described experiencing harassing 
behavior. !12 


Is it common for more senior lawyers in law firms to engage in 
bullying of younger lawyers? 
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Unfortunately, bullying in law firms is also common. Like sexual 
harassment, bullying involves an abuse of power by a senior person 
over a less senior employee. Both men and women get bullied. One 
survey listed the following bullying behaviors, among others: 


Shouting and swearing or otherwise verbally abusing someone more 
junior; one person being singled out for unjustified criticism or blame; an 
employee being excluded from company activities or having his or her 
work or contributions purposefully ignored; language or actions that 
embarrass or humiliate; practical jokes, especially if they happen 


repeatedly to the same person. 113 


A survey of 124 managing partners found that 93 percent of 
respondents reported bullying at their firms. The bullies generally are 
senior lawyers who are high earners. Because of this, 40 percent of 
the managers surveyed said that they are unable or unwilling to stop 
the bad behavior. And many firms don’t have good procedures to 


discipline partners who engage in abusive behavior. 114 


Are women (and men) who work in large law firms able to 
successfully balance their work and personal lives? 
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Professor Eli Wald 


Often not. We talk further about law firm culture and professional 
satisfaction issues in Chapter 13, but here we consider this question 
as part of a conversation about treatment of women in the profession. 

Professor Eli Wald is not optimistic about improving the work/life 
balance for female lawyers in large firms. He suggests that large 
firms are driven by a new, “hypercompetitive” ideology that “puts 
greater emphasis [than in the past] on around-the-clock commitment” 
and that, because of new competitive pressures, firms are 
increasingly hostile to part-time work or parental leaves. He suggests 
that while some individual women lawyers will advance in large firms, 
“the progress of women lawyers as a group” will be “more difficult 
than it used to be.”115 

The pressure to work long hours seems to be highest in large 
firms. Some small firms demand long hours also, but others do not. 
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Many women start their careers focused on achievement and status 
within their workplaces. At some point, some experience a shift in 
priorities and want work environments that support an improved 
work/life balance. For many women, this shift occurs because of the 
demands of rearing children. While some large firms try to 
accommodate these lawyers, large firms tend to impose relentless 
time demands. Some women find greater professional satisfaction 
working in small firms, government, corporations, nonprofit 
organizations, or higher education, although these settings can 


present problems and tensions as well. 116 


Are law firms making efforts to improve the treatment of 
women? 


Some firms have made serious commitments to improving the work 
environment for women lawyers. One firm partner, Lynne Anderson, 
told the ABA Journal that to change the culture, one needs “more 
than just the trappings”; the firm needs “a roll-up-your-sleeves 
commitment to the advancement of women in the firm,” including 
“compensation transparency, a 12- week paid parental leave policy, 
flex-time and reduced-hours work options, and a strong women’s 


leadership committee that includes the firm chairman.” '1/ 


2. Lawyers who are people of color118 
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Like women, African Americans and members of other minority 
groups were largely excluded from the practice of law for a long time. 
When lawyers were trained through apprenticeship, few African 
Americans could find established lawyers willing to train them, and 
few could afford the fees even if a lawyer was willing. Until the late 
nineteenth century, law school doors were largely closed to black 
people as well. Because African American students could not enroll in 
“white” law schools, law schools were set up to serve students of 
color. About a dozen black law schools were established before 


1900.119 Of those, only Howard University’s law school raised 
enough funds to stay open. Many Howard law graduates became 
prominent in private practice, government, and public interest law. 
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One of them was Thurgood Marshall, who grew up in Baltimore 
and wanted to attend the University of Maryland Law School but was 
barred from admission there because of racial segregation. In 1936, 
his first significant court victory, Marshall forced the desegregation of 


the school.'29 He went on to become one of the lawyers who argued 


Brown v. Board of Education before the U.S. Supreme Court.121 
Marshall was appointed by President Lyndon Johnson to the 
Supreme Court as its first black Justice. 

Efforts to “raise standards” for admission to the practice of law in 
the first third of the twentieth century made it more difficult for African 
Americans to enter the profession. Because black Americans 
experienced disproportionately high levels of poverty and lack of 
access to quality education, they often could not satisfy requirements 
for entry to the bar or to law school. From 1937 to 1947, Alexander 
Pierre Tureaud was the only black lawyer practicing in Louisiana. 122 
Even in 1960, only three black lawyers (out of more than 2,500 
lawyers) practiced in Mississippi, eventhough the population was 42 


percent black. '2° 


What was the attitude of the ABA, the state courts, and the law 
schools toward admission of African Americans before the civil 
rights movement? 


Bar associations often were hostile to aspiring black lawyers. In 1912, 
three black lawyers were accidentally given memberships in the ABA. 
After much controversy, they were allowed to retain their 
memberships, but the ABA amended its application form to ask 
applicants to state their race and sex. Only in 1943 did the ABA 


declare that membership did not depend on these factors. 124 
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George B. Vashon 


During the second half of the nineteenth century, some state 
courts admitted black lawyers, but others did not. In 1847 and again 
in 1868, the Pennsylvania Supreme Court rejected the bar application 
of George B. Vashon because he was black. The court was 
apparently unmoved by the fact that Vashon had both a bachelor’s 
degree and a master’s degree from Oberlin College; had studied 
Greek, Latin, and Sanskrit; and had clerked for a Pennsylvania judge. 
Though Pennsylvania denied admission to Vashon, he was admitted 
to the bars of New York, Mississippi, and the U.S. Supreme Court. In 
2010, Pennsylvania admitted him posthumously. 125 

Starting in 1896, some law schools relied on the Supreme Court’s 
“separate but equal” ruling in Plessy v. Ferguson to justify 


discrimination.'27© For example, an African American applied for 
admission to the University of Texas Law School after the Plessy 
decision. Rather than admit the student, the state of Texas added law 
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classes at a nearby “impoverished black institution,” which offered 
college credit for “mattress and broom-making” and other vocational 


training for menial jobs.12’ Two of the three law classrooms “lacked 


chairs and desks.”'28 In 1948, an appellate court in Texas held that 
this hastily created “law school” was “substantially equal” to the 


University of Texas Law School.'22 The U.S. Supreme Court 
reversed this decision in 1950, with Thurgood Marshall arguing on 


behalf of the black students who were seeking admission. 130 


What happened to African American women who sought 
admission to the bar? 


Black women suffered double discrimination. Those not excluded 
because of race were often excluded because of sex. Before 1960, 
only a small number of black women were admitted to the bar in the 
United States. The first was Charlotte Ray, who applied to Howard 
University Law School in the late nineteenth century when the 
university still excluded women. She used the name C. E. Ray to 
disguise her sex. Ray’s appearance on the first day of class caused 
some commotion and debate, but the school ultimately allowed her to 
stay. She graduated with honors. In 1872, she became the first black 


woman to practice law in the United States. 191 


When and how did law schools end policies of discrimination 
against applicants for admission? 


As a result of the work of numerous lawyers, including Thurgood 
Marshall, then Chief Counsel at the National Association for the 
Advancement of Colored People (NAACP), law school admissions 
barriers across the country were declared to be unconstitutional. 
Brown v. Board of Education, decided in 1954, overturned the 
“separate but equal” doctrine of Plessy. In Brown, the Supreme Court 
strongly proclaimed “separate” education to be “inherently 


unequal.”'°2 Most schools ended their exclusion policies, but many 


were slow to admit more than a token number of black students. 133 
In fact, by 1970, most law schools had established programs to 
recruit and retain minority students. But the legal struggle over 


124 


admission policies did not end then. Organizations opposed to 
affirmative action supported lawsuits challenging affirmative action 
policies, particularly by public law schools. In 2003, the U.S. Supreme 
Court sustained the affirmative action plan of University of Michigan 
Law School, holding the creation of a diverse educational community 


was a compelling state interest. '%4 In 2019, a federal court found that 
Harvard University had not discriminated against Asian American 
students compared to other students of color but litigation of this 
issue will continue. 1° 

African Americans and other people of color surmounted a major 
hurdle in gaining admission to law school, but many nonwhite law 
students experience various forms of discrimination during law 
school. For example, some professors and students make remarks in 
or out of class that reflect race bias. Students of color are sometimes 
excluded from study groups and journals. While there has been 
progress over the years, these and other problems of race 


discrimination in law schools persist. 196 


Are African Americans and other people of color still 
underrepresented in the legal profession? 


Yes. Nationally, African Americans now constitute 13.4 percent of the 
U.S. population but only 5 percent of the bar. Latinos are 18.1 percent 
of the population but only 5 percent of the bar. Asian Americans are 
5.8 percent of the population but only 3 percent of the bar. Eighty-five 
percent of American lawyers are white.'?’ Professor Deborah Rhode 
deems law “one of the least racially diverse professions in the 
nation.”198 

Barriers related to socioeconomic status have disproportionately 
impacted people of color. However, the social, legal, and economic 
progress of people of color has resulted in significant increases in the 
number who are joining the legal profession. The percentage of first- 
year African American law students jumped from approximately 1 
percent in 1964 to 8 percent by 2001.139 After that, the proportion 
leveled off. In 2018, 7.9 percent of first-year law students were 


African American. '49 
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Is there still racial discrimination in law firms and corporate 
general counsels’ offices? 


Although the civil rights movement took place decades ago, with 
lawyers playing many leading roles, discrimination persists in the 
American legal profession, although its manifestations have become 
subtler. Some recent research examines contemporary discrimination 


in large firms. 14" 

African American and Latino lawyers are well-represented in the 
summer law clerk and first-year associate ranks of large firms, but 
they are seriously underrepresented at the partnership level. In 2009, 
about 30 percent of the largest firms had no partners who were 


members of minority groups.'*4 As of 2013, people of color 
accounted for less than 6 percent of the equity partners at the 


nation’s largest firms.149 Members of minority groups and women 


tend to leave large firms sooner than other lawyers do.144 In some 
cases, their departures may be unrelated to the firms’ treatment of 
them, but Professor Richard Sander notes that “their opportunities to 
learn and perform once inside the firm are, in some ways, distinctly 
inferior,” and, as a result, their “attrition at corporate firms is 
devastatingly high, with blacks from their first year onwards leaving 
firms at two or three times the rate of whites. By the time partnership 
decisions roll around, black and Hispanic pools at corporate firms are 


tiny.”'4° According to Sander, the “most influential theory” accounting 
for the attrition is stereotyping: 


[F]ew minorities are classified as potential “stars” — young lawyers who 
should be cultivated as future firm leaders — in the firm, and therefore 
few minorities get the careful mentorship, challenging assignments, and 
other opportunities that allow them to prove their value to the firm. 
Minority associates therefore tend to be stuck with routine work leading 
nowhere, and most leave the firm long before being formally passed 
over for partnerships. 


Professor Sander found that black associates at firms of more than 
100 lawyers are “one-fourth as likely as comparable whites in the 


same cohort of associates to become partners at large firms.” 146 
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Implicit or explicit bias may account for some of the problems 
faced by African American lawyers. 


FOR EXAMPLE: One study by lawyer and sociologist Arin 
Reeves found that law firm partners gave a more negative 
evaluation of the written work product of an African American 
associate than a white associate. Sixty partners at 22 law firms 
were asked to review a research memo written by a third-year 
associate. Of the partners, 23 were women and 21 were people 
of color. Half the partners were told that the associate was 
African American; the others were told that the author was 
white. The memo contained 22 deliberate grammatical, factual, 
and legal errors. The partners were asked to rate the memo on 
a scale of 1 to 5. Partners who were told the author was white 
gave an average rating of 4.1. Those who were told the author 
was African American assigned an average score of 3.2. 
Female partners identified more errors and wrote longer 
comments, but women and minority evaluators showed the 


same unconscious bias as the white and male evaluators. !4/ 


In the second report of the “After the JD” study surveying lawyers 
who had graduated from school in 2000, 18 percent of African 
Americans reported that they experienced discrimination in their 
work, and 22 percent reported having received “demeaning 
comments” because of their race. African American lawyers planned 
to leave their current jobs at much higher rates than lawyers in other 
ethnic groups.148 The follow-up survey of the same lawyers in 2012 
appar ently did not ask questions about their experience of 
discrimination, but African American lawyers continued to report 
lower levels of satisfaction than lawyers of other ethnicities. In 
addition, black lawyers were paid less than white, Asian American, or 
Latino lawyers. In fact, the median income differential between the 
African American and the white lawyers had increased from about 


$2,000 to about $9,000 between 2007 and 2012. 149 


Do women of color face extra challenges in private law practice? 
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They do. The most “studied” sector of the profession is large law 
firms. There, the data show that although overt discrimination is far 
less than some decades ago, subtle discrimination persists at most 
large firms. Eighty-five percent of minority women lawyers at big firms 
quit within seven years. A major study in 2007 found that 


minority women were the most likely group to anticipate leaving their law 
firms and, more than others, to report feeling “shut out” of the 
mechanisms for obtaining good assignments and promotions. 
Specifically, minority women were more negative than any other group 
about their firms’ dedication to diversity and the fairness of the 
distribution of work assignments. 150 
The ABA Journal reports that women of color exit from firms “not 
because they want to leave, or because they ‘can’t cut it.’ It’s 
because they feel they have no choice.” One fifth-year associate 
explained: 


When you find ways to exclude and make people feel invisible in their 
environment, it’s hostile. . . . It's very silent, very subtle, and you, as a 
woman of color — people will say you’re too sensitive. So you learn not 
to say anything because you know that could be a complete career 


killer. You make it as well as you can until you decide to leave, 191 


3. Lesbian, gay, bisexual, transgender, and queer 
lawyers 


American society has made huge progress in accepting lesbian, gay, 


bisexual, transgender, and queer (LGBTQ) people.'°2 The sweeping 
changes in recent years to recognize gay marriages and to allow 
many but not all LGBTQ people to serve openly in the armed forces 
are both cause and effect of growing acceptance of LGBTQ people in 
American society. As with other civil rights movements, much work 
remains to be done to address problems of discrimination even after 
significant progress has occurred. 

Only a few research studies address how LGBTQ people have 
fared in the legal profession. Law firms are more welcoming to 
LGBTQ lawyers than in the past, although the percentages of such 
lawyers in most firms are still small. A 2006 survey of LGBTQ 
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California lawyers by the California state bar reported the following 
forms of discrimination: 


e 26 percent of lesbian, gay, or bisexual lawyers reported that 
they had been denied a promotion, 

e 19 percent said they had been denied good assignments or 
had received unequal benefits, 

e 15 percent reported having received unequal pay, and 

e 25 percent believed they lost a potential or actual client 
because of their sexual orientation. 


None of the LGBTQ lawyers reported discussing their concerns about 
their negative treatment with their supervisors. In contrast, half of the 
female attorneys or attorneys of color surveyed who experienced 
discrimination discussed their concerns with their supervisors. The 
LGBTQ lawyers may have hesitated to report discrimination because 
of worries that firms would not take the complaints seriously or 
because they were not “out” at work. Many reported not being out in 
their workplaces because they were unsure of how they would be 
treated.1°° Some of these problems may be less prevalent now than 
in 2006 because of the rapid progress of the gay rights movement, 
but these problems persist in many environments. 

A more recent study by the Minority Corporate Counsel 
Association indicates greater acceptance by law firms of LGBTQ 
lawyers. This study found that LGBTQ lawyers believe that tolerance 
by law firms has improved considerably but that these lawyers still 
face several unique challenges, including having to decide whether to 
“pass” or come out. The same study found that 12 percent of LGBTQ 
lawyers believed that their sexual orientation would hinder their 


advancement at their firms.1°4 

Surveys by NALP (formerly the National Association of Law 
Placement) show that the percentage of openly gay lawyers at private 
law firms has increased steadily, from 1 percent in 2002- 2003 to 
about 2.2 percent in 2014.195 One way to find law firms that offer a 
friendlier environment for LGBTQ lawyers is to look at the Corporate 


Equality Index produced by the Human Rights Campaign. 156 
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4. Lawyers with disabilities 


Lawyers, like other humans, suffer from a wide range of conditions 
that limit their abilities in various ways. Some have physical problems 
that impair mobility, coordination, sight, or hearing. Some have 
chronic illnesses, mental or emotional problems, or learning issues. In 
times past, many people with disabilities were excluded from 
becoming lawyers, but in recent decades, the law has offered some 
protection from discrimination for people with disabilities. Countless 
individuals have surmounted a wide range of challenges to join the 


legal profession. 197 

In 1990, Congress passed the Americans with Disabilities Act 
(ADA), thereby making a commitment to combat discrimination 
against people who have physical or mental disabilities. According to 
the U.S. Equal Opportunity Employment Commission, the ADA 
applies to 


persons who have impairments [that] substantially limit major life 
activities such as seeing, hearing, speaking, walking, breathing, 
performing manual tasks, learning, caring for oneself, and working. An 
individual with epilepsy, paralysis, HIV infection, AIDS, a substantial 
hearing or visual impairment, mental retardation, or a specific learning 


disability is covered. . . 158 


The law requires employers with 15 or more employees to make 
reasonable accommodations for those who have covered disabilities 
unless doing so would impose unreasonable hardship on the 
employer. 199 

Enormous progress has been made in recognizing and respecting 
people who have a range of disabilities. However, the full inclusion of 
people with disabilities remains a work in progress. 


5. Lawyers from low-income families 


Socioeconomic background has an enormous impact on who enters 
the legal profession. People from lower-income families are far less 
likely to become lawyers than those whose families have higher 
income. One study found that only 5 percent of law students come 
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from families whose income is in the bottom quartile in the United 
States, while 67 percent are from the top quartile. The situation at 
elite schools is even more extreme: only one percent of students are 
from the bottom quartile, while 82 percent are from the top quartile, 


with 57 percent coming from the top 10 percent. 180 

These figures mirror the increasing income inequality and lack of 
social mobility in the United States. Law schools work to increase 
financial aid to make attendance more affordable. Chapter 14 
explores these issues in greater detail. 


6. Other bases of discrimination in the legal 
profession 


The legal profession aspires to judge people based on knowledge 
and skills, but it still has some way to go to eliminate prejudice and 
discrimination. For example, despite laws prohibiting employers from 
discriminating against older people, many law firms still maintain 
mandatory retirement policies or otherwise make older lawyers feel 
less welcome.'®! Also, many lawyers experience discrimination 
based on other criteria. One study of law firms, for example, found 
that lawyers with easy-to-pronounce last names rose to partnership 
faster than those with difficult-to-pronounce names; this was true 
even when only lawyers with Anglo-Saxon names were included in 
the study. The author, a professor of marketing, observes that “people 
generally prefer not to think more than necessary [and] prefer objects, 
people, products and words that are simple to pronounce and 
understand.”162 This discrimination based on names occurs 
throughout society, of course. Would Robert Zimmerman have been 
as much beloved as Bob Dylan? Would Judy Garland’s career have 
soared as it did if she had been called by her real name, which was 
Frances Ethel Gumm? Apparently, neither thought so. 

The issue of easy-to-pronounce names provides but one example 
of other bases of discrimination that are not yet recognized as 
prohibited categories of discrimination. Others may include height (tall 
people are preferred),'!°° weight (thin people are preferred), '!64 
hairstyle, '©° and attractiveness,'®° where those characteristics are 
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not relevant to job performance. What about family background? Part 
of the work of making the legal profession more inclusive is to take 
seriously concerns about unfair treatment even if the categories are 


not yet recognized by discrimination law. 187 


What steps is the organized bar taking to stop discrimination 
and sexual harassment in the workplace? 


In recognition of the continuing evidence of discrimination in the legal 
profession, the ABA in 2016 adopted a new Rule 8.4(g): 


It is professional misconduct for a lawyer to . . . (g) engage in conduct 
that the lawyer knows or reasonably should know is harassment or 
discrimination on the basis of race, sex, religion, national origin, 
ethnicity, disability, age, sexual orientation, gender identity, marital status 
or socioeconomic status in conduct related to the practice of law. This 
paragraph does not limit the ability of a lawyer to accept, decline or 
withdraw from a representation in accordance with Rule 1.16. This 
paragraph does not preclude legitimate advice or advocacy consistent 
with these Rules. 


As of 2017, 24 states and the District of Columbia had rules 
prohibiting lawyers from engaging in harassment and discrimination, 


but none was as broad as the new rule adopted by the ABA.168 To 
implement its new rule with respect to sexual harassment, the ABA 
House of Delegates adopted a resolution in 2018 that 


all employers in the legal profession [Should] adopt and enforce policies 
and procedures that prohibit, prevent, and promptly redress harassment 
and retaliation based on sex, gender, gender identity, sexual orientation, 


and the intersectionality of sex with race and/or ethnicity. 169 
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CHAPTER 2 


The Legal Profession: 
Regulation, Discipline, 
and Liability 


A. Institutions that regulate lawyers 


The highest state courts 

State and local bar associations 
Lawyer disciplinary agencies 
American Bar Association 
American Law Institute 
Federal and state courts 
Legislatures 

Administrative agencies 
Prosecutors 

10. Malpractice insurers 

11. Law firms and other employers 
12. Clients 


eae Oi SS eS 


B. State ethics codes 


C. The disciplinary system 
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1. Grounds for discipline 
2. Reporting misconduct by other lawyers 


D. Civil liability 


Legal malpractice 

Malpractice insurance 

Other civil liability 

Disqualification for conflicts of interest 
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E. Criminal liability 
F. Client protection funds 


G. Summing up: The law governing 
lawyers 


This chapter lays the groundwork for the rest of the book by 
discussing the many institutions that regulate lawyers and the 
consequences for lawyers who violate professional norms. Although 
state courts adopt ethical rules for lawyers and impose discipline on 
lawyers who violate those rules, many other institutions, 
organizations, and individuals, including clients, play a role in 
governing the behavior of lawyers. The first part of this chapter 
identifies the actors in this complex system of regulation. The next 
part explains the evolution and functions of the state ethics codes. 
Then we move on to describe the system for imposing discipline, 
including license suspension and revocation, on lawyers who violate 
professional standards. The remaining sections explain that lawyers 
can incur civil liability and criminal penalties as well as professional 
discipline. 


A. Institutions that regulate lawyers 
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Lawyers, judges, and scholars assert often and with great confidence 
that law is a self-regulated profession, governed primarily by its 
members because of their respected status and their unique role in 
society. Each lawyer is said to have a duty to participate in the 
governance and improvement of the profession. The Preamble of the 
Model Rules of Professional Conduct explains it this way: 


The legal profession is largely self-governing. . . . [It] is unique in this 
respect because of the close relationship between the profession and 
the processes of government and law enforcement. This connection is 
manifested in the fact that ultimate authority over the legal profession is 
vested largely in the courts. 

To the extent that lawyers meet the obligations of their professional 
calling, the occasion for government regulation is obviated. Self- 
regulation also helps maintain the legal profession’s independence from 
government domination . . . for abuse of legal authority is more readily 
challenged by a profession whose members are not dependent on 


government for the right to practice. 1 


It is important for lawyers to be independent from abuses of power by 
the government, but the organized bar has used claims of self- 
governance to try to protect lawyers from regulatory restrictions. 

In fact, the law governing lawyers is complex and multifaceted. 
Numerous federal, state, and local legislatures, courts, and agencies 
make rules that apply to lawyers. Although lawyers play a central role 
in all lawmaking, assertions that the legal profession is self-regulating 
are charming but anachronistic. 


Is it a good idea to insulate lawyers from governmental control? 


Maybe. The rules governing lawyers are more protective of lawyers 
and impose less regulatory constraint than they would if state 


legislatures wrote them.? But shielding lawyers from governmental 
regulation can benefit society because in representing clients, 
lawyers sometimes challenge the validity of statutes and regulations. 
Also, they defend people charged with crimes by the state. If lawyers 
were subject to greater state control, they might be restricted in their 
representation of clients whose interests are contrary to those of the 
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government. In many other countries, it can be hazardous to be a 
lawyer. 


FOR EXAMPLE: In the Philippines, 34 lawyers who opposed 
President Rodrigo Duterte’s “lethal war on drugs” were 
murdered over a two-year period beginning in 2016 when 
Duterte became president. Benjamin Ramos, for instance, 
represented indigent families that were targeted by military and 
law enforcement forces connected to the president’s drug war. 
Ramos was shot and killed by men on motorcycles as he left his 
workplace one day in November 2018. Duterte had instructed 
the police to shoot lawyers who were “obstructing justice” by 
investigating thousands of murders committed in the name of 


the drug war.° 


The government of China has a long history of persecuting 
lawyers who advocate for the rights of others. In July 2015, the 
Chinese government launched a nationwide sweep and arrested 
more than 200 human rights lawyers, depicting them as rabble- 
rousers or swindlers. Some of the lawyers were charged with 
subversion of state power. The lawyers were detained at undisclosed 
locations.4 Several of the lawyers were given prison sentences of up 


to 12 years. ° 


68 
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Ni Yulan 


XAMPLE: One Chinese lawyer, Ni Yulan, had helped her 
Sah Ra ic 5 fight eviction and had tried to photograph the 
crews who demolished their houses. After she was arrested, the 
police beat and kicked her during a 15- hour period, breaking 
her legs and leaving her incontinent. She served three years in 
prison. While she was in prison, one officer urinated on her 
face. The prison guards often took away her crutches so that 
she had to crawl to the prison workshop. She also was 
disbarred. Even so, after she was released, she continued her 


work, and she was arrested again.® 
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Karinna Moskalenko 


FOR EXAMPLE: The Russian government tried to disbar 
Karinna Moskalenko, who has successfully represented 
Russian citizens charging their government with human rights 
violations before the European Court of Human Rights. In 2007, 
the Council of Moscow’s Board of Attorneys refused the 
disbarment request.’ Moskalenko continued to represent clients 
whose cases presented human rights concerns, including the 
family of murdered journalist Anna Politkovskaya, for wnom she 
got a court order that required the government to reopen its 
investigation into the death. In 2008, Moskalenko delayed 
travel after she developed headaches and a strange giddiness. 
About ten pellets of mercury (which can damage organs, the 
immune system, and the nervous system) were found in her car 
in Strasbourg. This may have been one of several attempts by 
the Russian government to poison dissidents.’ 
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These examples serve as warnings of what could happen to a 
legal profession when a government wants to suppress dissenters 
and the lawyers who represent them. 

American lawyers retain a fair degree of independence but are 
subject to regulation by both governmental and nongovernmental 
actors. What follows is an overview of the main institutions that 
regulate lawyers. 


1. The highest state courts 


Most law is made by legislatures, courts, and administrative 
agencies. Is this also true of “lawyer law”? 


In most states, the highest court of the state,10 not the legislature, 


adopts the rules of conduct that govern lawyers.'’ The courts rely 
heavily on model rules produced by the American Bar Association. In 
this respect, the high court performs a role usually played by a 
legislature. 

The highest court in each state enforces its ethics rules by 
disciplining lawyers who violate them. As with the rulemaking 
function, state supreme courts often delegate primary responsibility 
for enforcement to disciplinary agencies run by lawyers. 

The legal profession is far from unique in the role it plays in writing 
many of its standards of conduct. In many regulated industries, from 
the medical profession to the insurance industry, trade associations 
have considerable influence over the regulations. But lawyers have 
an unusual degree of influence when it comes to regulating their own 
industry. 


How do state courts regulate lawyers? 
The highest courts in each state usually perform the following roles, 
though some delegate one or more of these functions to other 
government agencies. The courts 

e adopt ethics codes and court procedural rules that govern 


lawyers; 
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e set and implement standards for licensing lawyers, including 
educational and moral character requirements; 

e supervise agencies that investigate and prosecute complaints 
of unethical conduct by lawyers; 

e oversee administrative judicial bodies that impose sanctions 
on lawyers who violate the ethics codes; and 

e decide appeals in lawyer disciplinary cases. 


Why have courts assumed primary responsibility for regulating 
lawyers? 


While a few state constitutions mandate that only courts have 
authority to regulate the conduct of lawyers, 12 other courts claim they 
have such authority as a matter of common law under the “inherent 
powers doctrine.” The courts justify this “inherent power’ because 
they administer the judicial system and need to govern the conduct of 
those who appear before them. '? 


Can the legislature pass a bill to change a court rule, as it does 
when it wants to change the common law? 


Some state courts have asserted that their regulatory authority over 
lawyers precludes regulation of lawyers by other branches of 
government. Based on this “negative inherent powers doctrine,” some 
courts have invalidated legislation regulating lawyers.'* The cases in 
this arena most often strike down laws that allow nonlawyers to 
engage in some activity that overlaps with the practice of law, such as 
drafting documents for the sale of real estate or handling hearings 


before administrative agencies. '° 


FOR EXAMPLE: The legislature of Kentucky passed a statute 
that authorized nonlawyers to represent workers’ compensation 
claimants in administrative hearings. The state supreme court 
held that the law violated the state constitution, which gave the 


supreme court exclusive power to regulate the practice of law. 16 
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Some state court decisions acknowledge that, in fact, all three 


branches of government play roles in regulating lawyers. | Also, 
many statutes regulating lawyers have been adopted and 
implemented without objection. 


FOR EXAMPLE: Most states have passed statutes authorizing 
law firms to reorganize as limited liability partnerships (LLPs). 
These statutes protect lawyers from vicarious liability for some 
acts of their partners.18 None of these statutes have been 
invalidated because of the negative inherent powers doctrine. '9 


2. State and local bar associations 


Most state bar associations are organized as private nonprofit 
organizations, but some courts nevertheless delegate to them certain 
lawyer regulatory functions. State bars often administer bar exams 
and review candidates for admission. Historically, state bar 
associations had an important role in establishing lawyer disciplinary 


systems.2° A state bar that accepts delegated functions from the 
state’s highest court is called an integrated or unified bar rather than 
a voluntary bar. In unified state bars, one must be a member to obtain 
a license to practice law. 

Most bar associations have numerous committees that draft 
ethical rules, write advisory opinions interpreting the rules, and 


conduct law reform activities in many different fields of law.2' Bar 
associations do not require members to participate in association 
activities except for continuing legal education, but many members do 
so to meet people, keep up in their fields, obtain client referrals, or 
get involved in law reform work. 


Does each state have only one bar association? 
No. Most states have one central organization that performs a variety 
of regulatory and professional leadership functions, including those 


described above. California has split its main bar association in two 
as the result of state legislation. The state bar had received a great 
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deal of negative attention because of a number of financial scandals, 
leading to a legislative mandate to split the organization. Starting in 
2018, the state bar of California has focused on regulatory functions, 
chiefly bar admission and discipline. The newly formed California 
Lawyers’ Association has assumed the other functions — leadership, 
advocacy, and networking — that were previously handled by the 
state bar.27 

Some of the other 30 or so states that have unified bars are 
considering a similar organizational split, especially in light of the 


2018 decision of the U.S. Supreme Court in Janus v. AFSCME.2° 
That decision concluded that public sector unions could not force 
government employees who declined to join the union to pay “agency 
fees.” Those fees were charged because even nonunion employees 
received benefits from union-negotiated collective bargaining 
agreements. The Court found that the requirement that nonmembers 
pay “agency fees” violated the First Amendment rights of those 
employees.24 

Unified state bars charge members fees that are used for 
purposes beyond bar admission and discipline, including policy 
advocacy and pro bono programs. The broad functions of the unified 
bars might be seen to violate the First Amendment rights of lawyers 
who disagree with bar policies. The Janus case may lead other state 
bars to follow California and divide functions between two 
organizations. 

In addition to the state organizations, many smaller voluntary bar 
associations serve subgroups of attorneys, such as women, people of 
color, and LGBTQ individuals; those from cities or counties; lawyers 
in particular fields; and so on. Except for the patent bar, which has a 
separate licensing exam, a lawyer is not required to join any voluntary 
bar association to practice in a particular field. A lawyer admitted to 
practice in a state may appear in any of that state’s courts but may 
need separate admission to appear in the federal courts located in 
that state. 


3. Lawyer disciplinary agencies 


153 


Lawyers at disciplinary agencies (often called bar counsels, 
disciplinary counsels, or ethics counsels) investigate and prosecute 
misconduct that violates the state ethics code. Possible sanctions 
include disbarment, suspension from practice, and public or private 
reprimand. Some jurisdictions also provide that a disciplinary body 
may order “restitution to persons financially injured, disgorgement of 
all or part of the lawyer’s or law firm’s fee, and reimbursement to the 
client security fund.”2° These disciplinary agencies usually are run by 
the highest court in the state, by the state bar association, or jointly 


by the court and the state bar.2© 


4. American Bar Association 


The American Bar Association (ABA) is a private nonprofit 
membership organization founded in 1878.2’ The state bar 
associations are independent from, not subordinate to, the ABA, 
although a majority of the membership of the ABA House of 
Delegates (the main governing unit) is selected by state and local bar 
associations.2® Each ABA member pays an annual membership 
fee.22 The ABA has more than 400,000 lawyer members; this 
means that more than half the lawyers in the United States are not 
members of the ABA. Although it is the primary drafter of lawyer 
ethics codes, the ABA has very limited governmental authority.°" 
Thats why the ABA ethics rules are called the Model Rules of 
Professional Conduct.°2 These rules have no legal force; the ethics 
rules that have the force of law are those adopted by the relevant 


governmental authority, usually a state’s highest court.°° 
How are ethics rules written and adopted? 


Usually, an ABA committee drafts a model rule or a set of revisions to 
the existing rules. Next, the model rule is debated and approved by 
the ABA as a whole through its House of Delegates at one of its 
national meetings. Committees of the state bar associations then 
usually review these model rules, sometimes at the request of their 
states’ highest courts. The state bar committee or the court may 
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solicit comments from members of the bar and from the public. 
Ultimately, in most states, the state’s highest court accepts, rejects, or 
amends the version of the rule put forward by the committee. The 
court is not obliged to consider a rule just because it was proposed by 
the ABA. However, the ABA's work strongly influences the views of 
most state bar associations and courts. 

Some draft ABA ethical rules are controversial. On some 
occasions when the ABA House of Delegates has considered 
proposals by its committees to change the rules to better protect 
client interests, the House has rejected the proposals as being 
unnecessarily intrusive on lawyers’ discretion. 


FOR EXAMPLE: One revision of the rules sent to the House of 
Delegates by an ABA revision commission proposed that 
lawyers should be required (rather than encouraged) to 
communicate the basis or rate of their fees to clients in writing. 


The House of Delegates voted not to adopt this change.*4 


5. American Law Institute 


The American Law Institute (ALI) is a private organization of 3,000 
judges, lawyers, and law teachers that produces summaries of the 
law called Restatements.°° During the 1990s, the ALI wrote the 
Restatement (Third) of the Law Governing Lawyers, which 
summarizes the rules of law that govern lawyers. The Restatement 
covers civil and criminal liability of lawyers to clients and third parties, 
standards for disqualification of lawyers for conflicts of interest, and 
ethical rules for violation of which a lawyer may be subject to 
discipline. The Restatement also covers the evidentiary rules on 
attorney-client privilege, the law of unauthorized practice, and many 
other topics. 

The Restatement includes black-letter rules, which often 
summarize the rules followed in a majority of jurisdictions. The black- 
letter rules are followed by textual comments and by reporter’s notes, 
which cite court decisions, statutes, books, and articles on each topic 
addressed. The Restatement is not law, but it is a useful synthesis of 
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information about “lawyer law.” It covers a much broader range of 
legal authority than the ABA Model Rules or the state ethics codes. 


Is the Restatement consistent with the Model Rules? 


Not always. In some instances, the Restatement’s summary of the 
law appears at odds with a Model Rule or with a rule adopted by 
some states. Sometimes the Restatement diverges from the ethical 
rules because the liability rules differ from the ethics codes, because 
the authors of the Restatement do not agree with the ABA about what 
the rules should be, or because the Restatement is more specific 
than the Model Rules. The comments in the Restatement often note 
such discrepancies and explain why the authors of the Restatement 
take a different position. 


FOR EXAMPLE: In an ex parte hearing (one in which the 
adverse party is not present), Rule 3.3(d) requires a lawyer to 
reveal all material facts to the judge, even facts adverse to her 
client. The rule does not explicitly create an exception for 
privileged information, but the Restatement takes the position 


that privileged information is exempt from this requirement.°© 


When a state ethics rule and the Restatement are inconsistent, 
shouldn’t a lawyer always follow the state rule? 


It’s not so simple. Many questions are not addressed by the ethical 
rules or are addressed only in general terms. If a state ethics rule 
clearly requires or prohibits certain conduct, in most cases a lawyer 
should follow the rule. On rare occasions, a lawyer might decide not 
to follow a rule because compliance seems inconsistent with the 
lawyer’s own ethical judgment. More often, a lawyer will find that the 
text of the state’s ethical rule does not provide clear guidance on her 
specific ethical dilemma. Then the lawyer must seek additional 
guidance from advisors or from sources such as the Restatement. 


6. Federal and state courts 
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State and federal courts play important roles in the regulation of 
lawyers by setting rules for the conduct of lawyers in litigation, by 
sanctioning lawyers who violate those rules, by ruling in malpractice 
and other cases, and by hearing and deciding motions to disqualify 
lawyers who may have conflicts of interest that preclude their 
representation of particular clients. (Conflicts of interest are 
thoroughly discussed in Chapters 6- 10.) 

A judge who becomes aware of lawyer misconduct in a matter 
before the court may sanction the lawyer directly under the federal or 
state civil procedure rules. For example, the court may hold a lawyer 
in contempt or may impose sanctions for obstructive behavior during 
discovery. Sanctions include fines, fee forfeiture, or other penalties. 
The judge should report the misconduct to the lawyer disciplinary 
agency if it violates an ethical rule that “raises a substantial question 
regarding the lawyer’s honesty, trustworthiness, or fitness as a lawyer 


in other respects.”°’ Despite this requirement, many judges tend not 


to report lawyer misconduct to disciplinary agencies.°° 
Federal courts in each jurisdiction adopt their own standards for 


bar admission, and some adopt their own ethical rules.°2 Many 
federal courts adopt the same ethical rules that are in force in the 
states where the courts are located. Some adopt additional rules of 
practice. Federal courts impose sanctions on lawyers who engage in 
misconduct in the course of federal litigation.4° 

Appellate courts also participate in the regulation of lawyers. State 
and federal appellate courts review malpractice and disqualification 
decisions of lower courts. The U.S. Supreme Court regulates the 
legal profession by ruling on issues such as lawyer advertising under 
the First Amendment, construing statutes that require one party to 
litigation to pay the legal fees of another party, and reviewing 
convictions when defendants assert ineffective assistance of counsel. 


Is a member of a state bar automatically allowed to practice in 
the federal courts of that state? 


No. Each federal district court and court of appeals requires lawyers 


to be admitted to practice before it. Applicants for admission to 
practice in the federal courts are not required to take another bar 
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exam. Usually any licensed lawyer who applies and pays a fee is 
admitted to practice before the federal court.41 


7. Legislatures 


Despite the inherent powers doctrine, Congress and the state 
legislatures play major roles in the regulation of lawyers. Legislatures 
adopt constitutions and statutes, including criminal laws, banking 
laws, securities laws, and so on, that apply to everyone doing 


business in the state, including lawyers.42 Many statutes specifically 
regulate the conduct of lawyers. 


FOR EXAMPLE: Some state consumer protection laws 
explicitly govern lawyers, while others exempt lawyers.4° In 
California, statutory law governing lawyers is extensive and 
addresses some topics that other states cover in their ethics 
codes.*4 Nearly every state has a statute that makes it a 
criminal offense to engage in the unauthorized practice of law 
(UPL), and at least four impose felony sanctions for some UPL 
offenses.*° 


Are lawyers who testify at legislative hearings or meet with 
legislators on behalf of clients required to comply with 
additional statutes and regulations? 


Yes, in some cases. Usually a lawyer may appear at a legislative 
hearing without any “admission” process, but federal and some state 
laws require lawyers who engage in legislative advocacy for profit to 
register as lobbyists and to report financial and other information 
about their activities.4° Federal law imposes additional conflict of 
interest rules on those who engage in lobbying and requires a 
separate registration process for lobbyists who represent foreign 


nations.4/ 


8. Administrative agencies 
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Do lawyers need separate admission to practice before an 
administrative agency? 


Yes, in some cases. Lawyers often represent clients in administrative 
adjudication (such as social security or immigration hearings) or in 
agency rulemaking proceedings. A lawyer admitted to practice in a 
state usually may appear before an agency of that state and before 
any federal agency, without a separate admission, unless the agency 
has its own process for admitting lawyers. As to federal agencies, 
some have their own rules for admission of lawyers to practice before 
them, while others allow even nonlawyers to represent clients in 


hearings.*® 


Do administrative agencies impose additional ethical or 
procedural rules on lawyers who appear before them? 


Many agencies have special ethical or procedural rules. Such rules 
may impose disclosure or other duties that are more stringent than 


those imposed by other law.49 Lawyers who engage in misconduct in 
practice before these agencies may be subject to civil or criminal 
penalties.°° Some agencies, such as the Justice Department's 
Executive Office for Immigration Review, also have their own ethical 


rules for practitioners.°" 


FOR EXAMPLE: The law firm of Kaye, Scholer, Fierman, Hays 
& Handler was the object of a 1992 administrative action by the 
Office of Thrift Supervision (OTS), a federal banking agency. 
The firm had assisted one savings and loan bank in reports to 
bank examiners. The OTS alleged that those reports included 
some misleading information and omitted some material 
information. OTS sought $275 million in compensation from the 
firm. When the administrative action was initiated, an order was 
issued freezing all of the firm’s assets to prevent their transfer 
until the matter was resolved. The law firm settled the matter 
within a week after the charges were filed by agreeing to pay 
$41 million to the OTS; the money was paid out of pocket by 
some of the partners. The settlement imposed restrictions on 
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the ability of some partners to represent savings and loan 
banks.°2 


Some federal agencies regulate lawyers for reasons other than 
participation in agency proceedings. For example, the Consumer 
Financial Protection Bureau has authority to enforce the federal 
consumer debt collection law against attorneys who have annual 


revenues of more than $10 million. °° 


9. Prosecutors 


An increasing number of lawyers are indicted and prosecuted for 
crimes, some of which were committed in the course of practicing 
law.°4 Prosecutors have enormous discretion as to whether to file 
charges against a particular defendant. Although it seems that in the 
past, prosecutors were more reluctant to bring charges against 
lawyers, these reservations evaporated during the last quarter of the 
twentieth century. 

This cultural change began with the Watergate scandal, discussed 
in Chapter 1, in which dozens of lawyers in senior federal government 
positions faced criminal charges for an array of unlawful conduct. Ten 
years later, several prominent savings and loan associations 
collapsed, and lawyers were found to have participated with them in 
the perpetration of massive financial frauds. The federal banking 
agencies, seeking to recoup some of the losses resulting from these 
frauds, indicted scores of lawyers and accountants who had served 


the savings and loan associations.°° 

These events shattered public assumptions that lawyers would 
never be involved in criminal activity. At the same time, the 
disciplinary agencies were becoming better staffed and more 
effective, and some of the disciplinary investigations sparked criminal 
investigations. During the 1990s, prosecutors indicted a rising 
number of lawyers, including several affluent partners of large law 


firms.°© 
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10. Malpractice insurers 


Insurance companies sell malpractice insurance policies to lawyers 
and law firms, but these companies also “regulate” the lawyers they 
insure. A malpractice insurer may require its legal clients to adopt a 
system to evaluate potential conflicts of interest, or it may insist that 
senior partners review all opinion letters sent to clients. It may require 
a firm to have a “tickler’ system to help prevent lawyers from missing 
deadlines. These “risk management” and “loss prevention” measures 
are designed to reduce the likelihood that a lawyer or a law firm will 
be held liable for malpractice. Many of these policies also promote 
compliance with ethical rules. These rules form a body of “private 
law” that governs lawyers who contract with those companies. 

Some malpractice insurers provide advice to lawyers at the firms 
they insure about ethical or professional dilemmas that could 
mushroom into lawsuits or disciplinary proceedings. With careful 
management, these crises are often prevented or resolved. Some 
insurers conduct audits to verify compliance with conditions of the 
insurance contracts. This guidance to and supervision of law firms by 
insurers is an important, though nongovernmental, form of regulation. 
The regulatory behavior of malpractice insurers may have more 
impact on practicing lawyers than the prospect of discipline by a 


public agency.°/ 


11. Law firms and other employers 


While one responsibility of every organization that employs its own 
lawyers is to ensure compliance with ethical rules and other law, 
many employers have additional rules of practice. Some larger law 
firms have developed a comprehensive “ethical infrastructure” to 
provide lawyers and nonlawyers with training, offer expert advice 
about ethics and liability questions, and prevent conflicts of interest. 
Many such firms designate one or more lawyers to be “ethics 
counsel” or “loss prevention counsel,” or both. Other large firms form 
ethics committees. These structures help to establish and maintain a 
positive ethical culture within the firms. In addition, this internal 
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regulation may dramatically reduce malpractice claims against the 


firm.°8 
Law firms and government agencies sometimes have stricter 


confidentiality rules than those imposed by the state ethics code.° 
Likewise, many firms have policies on file maintenance, consultation 
with other lawyers, timekeeping, and other issues. Like the “rules” 
made by malpractice insurers, law firm rules constrain lawyer 
employees as do rules of law, but they are imposed by a contract 
rather than by a licensing authority or legislature. 


12. Clients 


Institutional clients have a quasi-regulatory role in relation to the law 
firms that they employ. While many individual clients have very little 
ability to “regulate” their lawyers, large corporations and government 
agencies are major consumers of legal services. Government 
agencies and corporations, of course, have their own lawyers, but 
they sometimes hire outside counsel to provide a variety of services. 
Both governmental and corporate clients have a great deal of 
bargaining power in dealing with law firms. 

A federal agency, for example, might make a policy prohibiting 
lawyers from doing “block billing,” in which a lawyer records time 
worked on a matter in eight-hour blocks without specifying what tasks 
were performed during each block. 


An insurance company might impose a policy prohibiting its outside 
counsel from billing more than ten hours of paralegal time on each 
case. Many institutional clients have lengthy and detailed policies. 
Institutional clients also may insist on some oversight of the lawyers 
who represent them. For example, some hire outside auditors to 
review the work performed and the bills submitted.©° Law firms that 
represent those corporations must agree to comply with these 
policies and to submit to client oversight as a condition of their 
employment. 
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B. State ethics codes 


Professor George Sharswood 


While many institutions govern lawyers, applying many different 
bodies of law, perhaps the most important source of guidance for 
lawyers about their ethical obligations is found in the state ethics 
codes. In this section, we briefly summarize how these codes 
developed. 

The earliest set of legal ethics principles seems to have been 
published in 1836 by a lawyer from Baltimore named David 
Hoffman.°1 Then, in 1854, George Sharswood (Dean of the 
University of Pennsylvania Law School and later Chief Justice of 
Pennsylvania) published a series of lectures on the subject, and in 
1887 the Alabama State Bar Association wrote a legal ethics code 


163 


based on those lectures.©2 During the next several decades, nine 
other states wrote their own codes, based largely on the Alabama 
code.®3 

The ABA adopted its first set of Canons of Ethics, based in large 
part on the Alabama code, in 1908.64 While some states treated the 
Canons as a set of mandatory rules, others treated them only as 
nonbinding guidance for lawyers.© 

In the 1960s, Justice Lewis F. Powell, then in private practice, led 
an initiative within the ABA to rewrite the Canons. This produced the 
ABA Model Code of Professional Responsibility, adopted by the ABA 
in 1969. This code was quickly adopted by courts in the vast majority 
of states, superseding the 1908 Canons. 8 Suddenly, the standards 
for lawyers became a lot more like binding “law.” 


Justice Lewis Powell 
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The codification of the law governing lawyers in the 1960s marked 
a major change in the structure and content of the ethical rules, but 
there was little regulatory infrastructure to implement the rules. In 
1970, an ABA committee chaired by former U.S. Supreme Court 
Justice Tom Clark issued a devastating report on the state of lawyer 
regulation. This report concluded that “disciplinary action [was] 
practically nonexistent in many jurisdictions; practices and 
procedures [were] antiquated; [and] many disciplinary agencies ha[d] 
little power to take effective steps against malefactors.”°’ The 
enactment of the Model Code, however, was an important advance 
that, in time, was followed by additional initiatives to improve and to 
implement the ethics codes. 


When was the old ABA Model Code replaced by the current ABA 
Model Rules? 


Some critics observed that the Model Code was too focused on 
litigation-related issues and ignored some important problems that 
practitioners encounter. In 1977, the ABA appointed a committee that 
became known as the Kutak Commission to rewrite the rules. That 
commission produced a draft of the Model Rules of Professional 
Conduct. In 1983, after much discussion and many amendments, the 
ABA adopted the Model Rules. The states did not rush to adopt the 
Model Rules as they had done with the Model Code. Most states 
made significant amendments to the ABA Model Rules before they 
adopted them. 

In 1997, the ABA undertook another revision of the Model Rules. 
Dramatic changes in the legal profession during the 1980s and 1990s 
had made this new revision necessary. One such change was that 
law practice increasingly involved interstate and international issues 
or parties. One aspiration of the revision was to promote greater 
uniformity among the state ethics codes to reduce conflicts of law and 


confusion about how particular situations should be handled.68 The 
revision committee, called the Ethics 2000 Commission, proposed 
significant amendments to the Model Rules. Between 2001 and 2003, 
the ABA House of Delegates accepted most of the Commission’s 


recommendations.°? By 2015, nearly every state had adopted some 
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version of the Model Rules, as revised, as well as some version of its 
numbering system.’”2 However, the state ethics codes that govern 
lawyers contain substantial variations from the ABA Model Rules,” 
so practitioners must rely on the pertinent state rules, not the Model 
Rules. 

Many state courts have also adopted some version of the ABA's 
official comments to the Model Rules. In May 2018, California 


became the last state to adopt a version of the Model Rules.’2 The 
comments vary substantially from state to state. A few state courts 
have adopted only the Rules of Professional Conduct and declined to 


adopt any comments.’ And at least in New York State, the state’s 
highest court adopted and periodically amends the state’s rules of 
professional conduct, but the state bar rather than the court 
promulgates the interpretive comments. “4 

In 2009, the ABA Ethics 20/ 20 Commission studied the Model 
Rules in the context of globalization and rapidly changing technology. 
It recommended several amendments to strengthen confidentiality, 
which the ABA House of Delegates adopted. The Commission 
considered proposing significant changes that could have permitted 
lawyers to practice in other states without separate bar admissions, to 
partner with nonlawyer professionals, or to permit nonlawyers to 
invest in law firms. Ultimately, however, the Commission decided not 
to propose changes to the rules on these matters. These issues are 
discussed in Chapter 13. 


What are the functions of the state ethics codes? 


The state ethics codes are a primary source of guidance for lawyers 
and judges about standards of conduct for lawyers. They guide 
lawyers in evaluating what conduct is proper in various situations and 
provide a basis for disciplining lawyers who violate the rules. Courts 
also consult the ethics codes for guidance in determining whether a 
lawyer has engaged in malpractice, has charged an unreasonable 
fee, or should be disqualified from representation of a client because 


of a conflict of interest.“° Many of the rules in the ethics codes are 
drawn from rules of tort law, contract law, agency law, and criminal 


law. /6 
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Does the state ethics code in each state apply to every lawyer 
admitted in the state? 


Yes. Every lawyer admitted to practice in a state must comply with the 
ethics code of that state. (If the lawyer litigates or practices 
elsewhere, some of the lawyer’s conduct may be governed by a 
different state code.) The drafters of the rules attempted to write one- 
size-fits-all rules to guide the conduct of every lawyer admitted to 
practice in the state, whether a solo practitioner or a partner in a large 
law firm, and regardless of practice area. However, certain rules are 
written to apply more narrowly. For example, because of the 
constitutional protections afforded to criminal defendants, certain 
provisions in the codes include special rules for prosecutors and for 
lawyers representing people who are charged with crimes. 
Sometimes particular practice groups propose specialized rules to 
govern a subset of lawyers, but so far, the ABA has continued to 


endorse the single primary set of rules for all lawyers. ’/ 
Do judges also have ethical rules? 


Another important code drafted by the ABA is the Model Code of 
Judicial Conduct, which sets out ethical rules for judges. The 
development of the judicial ethics code has followed a course similar 
to the lawyer codes. The ABA adopted Canons of Judicial Ethics in 
1924. The ABA adopted a much-expanded Code of Judicial Conduct 


in 1972 and updated it in 2007.78 The Code has been adopted in 
some form in a majority of states. “9 


Do other ethics codes apply to lawyers in specialized practice 
areas? 


Yes. Various bar organizations have recommended standards of 
conduct for lawyers in particular practice areas. Perhaps the most 
influential are the ABA Standards for Criminal Justice, which include 
standards of conduct for prosecutors and criminal defense lawyers. 
The current version of the standards (extensively amended in the 
early 1990s) includes separate sets of guidance for “The Prosecution 
Function” and “The Defense Function.” Like other ABA 
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recommendations, these standards do not have the force of law, but 
more than 40 states have made changes in their criminal codes to 


incorporate some of these standards.°° 

Specialized ethics codes have been adopted by voluntary bar 
associations of lawyers who work for the federal government, lawyers 
who handle domestic relations matters, and others. These standards 
and codes also are advisory in nature, but even so, some of them are 
very influential, as they offer guidance on many issues not addressed 


by the mandatory ethics codes.®' 


Do the ethics codes explain most of what lawyers need to know 
about their legal and ethical obligations? 


No. The ethics codes are just one branch of the law governing 
lawyers. A large body of case law involves legal malpractice, motions 
to disqualify lawyers from representing particular clients, appeals by 
criminal defendants who claim that they didn’t receive competent 
representation, motions to sanction lawyers for violating court rules, 
challenges to lawyers’ fees, and so on. In addition, lawyers are bound 
to comply with countless federal, state, and local statutes and 
regulations. 

Lawyers need to be familiar with all of these sources of law. In 
addition, even as to ethical dilemmas governed mainly by the ethics 
codes, there is more to know. The ethics codes do not anticipate or 
provide answers to most of the ethical problems that lawyers 
encounter. Although they contain quite a few clear requirements and 
prohibitions, they mostly provide general guidelines only. A lawyer 
faced with an ethical issue must exercise professional judgment 
informed by the ethics codes about how to handle a particular 
situation. But the ethics codes are not necessarily the final word. 
Some of the problems in this book, for example, present 
circumstances in which a lawyer might make a well-considered 
decision to take action that he knows will violate an ethical rule. 


How does a court opinion in a lawyer discipline case differ from 
an advisory ethics opinion? 
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A lawyer may be sanctioned for violating the state ethics code. A 
case in which a lawyer is charged with ethical violations is a discipline 
case, and the decision on the case may be reported in an 
administrative or a judicial court opinion. 

An advisory opinion is not a decision in a case but is written by a 
bar committee, sometimes in response to an inquiry from a lawyer. 
These opinions interpret the ethics codes and provide guidance to 
lawyers as to the meaning of the rules. The ABA, the state bar 
associations, and the bar associations of some cities and counties 
have ethics committees that write advisory opinions for lawyers 
seeking guidance on ethical questions. The committees are usually 
comprised of both lawyers and nonlawyers. Courts rely on these 


advisory opinions with increasing frequency.®4 


What should a lawyer do if, after reading the ethics rules and 
cases, she still doesn’t know whether a contemplated course of 
action is permissible? 


The lawyer might call the bar counsel or the bar’s ethics committee. 
Sometimes off-the-cuff, nonbinding guidance is available from either 
the disciplinary counsel or from a staff lawyer for the ethics 
committee. A lawyer may write a formal inquiry to the ethics 
committee, giving a factual scenario in hypothetical form, but it can 
take months between submission of an inquiry and issuance of an 
Opinion. 


C. The disciplinary system 


The lawyer disciplinary system is the administrative process through 
which lawyers may be charged with violation of the state ethics 
codes. A lawyer found to have violated one or more provisions of the 
state ethics code may lose his license to practice law, may be 
ordered to cease practice for a period of time, or may receive a 
reprimand or some other lesser sanction. 

Before the twentieth century, a lawyer who engaged in misconduct 
might have been brought to court and charged with misfeasance 
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(traditionally characterized as “conduct unbecoming a lawyer’) by a 
client, another lawyer, or a bar association. A judge might then have 
barred the lawyer from further practice in that court.°° After the ABA 
adopted the 1908 Canons of Ethics, some courts began to refer to 
the Canons as a basis for discipline of lawyers. Gradually, the states 
established administrative agencies to investigate and prosecute 
lawyer misconduct. Until the latter part of the twentieth century, 
however, many state disciplinary systems were extremely limited by 
lack of funding and by reliance on volunteer staffing.2* More recently, 
the disciplinary systems have become “professionalized,” with better 
funding, more staff, and greater ability to police lawyer misconduct.®° 
Courts have established administrative hearing panels to make 
findings of fact and recommendations for sanctions. States have also 
adopted procedural rules for adjudication of lawyer discipline cases. 
Most of these are based on the ABA Model Rules for Lawyer 


Disciplinary Enforcement.®© Although most disciplinary agencies are 
still short-staffed and many still rely on volunteer adjudicators, they 
are far more effective than they once were. 
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How a disciplinary case proceeds 


Complaint by client 
or by a lawyer 


Bar counsel 
investigates 
complaint 


Charges filed if If complaint does not warrant 
warranted by charges, file closed 
investigation 


Hearing committee conducts hearing, 
makes factual findings, recommends 
sanction 


The information in this table is 
based on the "Frequently Asked 
Questions" section of the National 
Organization of Bar Counsel 
website, https://perma.cc/U8AL-LY63 


Hearing committee decision reviewed by judicial 


agency and/or by highest state court. Reviewing 
body makes final decision on sanction. 


How does a typical disciplinary proceeding work? 


In most states, the highest court runs the disciplinary system. An 
independent office set up by the court uses paid staff attorneys to 
investigate and prosecute charges against lawyers. Some disciplinary 
offices are administered by state bar associations, but others are 
independent of the bar associations. If a disciplinary agency thinks 
that a complaint against a lawyer appears warranted, it first presents 
the case to an adjudicator, who may be (depending on the state) a 
three-person volunteer hearing committee (which often includes two 
lawyers and a nonlawyer), a single volunteer lawyer adjudicator, or a 


judge.8” The adjudicators hear evidence, make findings of fact, and 


recommend sanctions. The adjudicators’ recommendations are 
then reviewed by an administrative board. Decisions of the 


administrative board may be appealed to the state’s highest court.89 
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Do the lawyer disciplinary agencies investigate most of the 
complaints and punish violators? 


Apparently not. Because of resource limitations, the agencies have 


tended to investigate only the most egregious complaints.22 An ABA 
commission reported in 2018 that 


some jurisdictions dismiss up to ninety percent of all complaints. Most 
are dismissed because the conduct alleged does not violate the rules of 
professional conduct. The Commission has gathered much information 
about these dismissed complaints. It convinces us that many of them do 
state legitimate grounds for client dissatisfaction. The disciplinary 
system does not address these tens of thousands of complaints 


annually. The public is left with no practical remedy.®1 


Disciplinary authorities tend not to pursue certain types of cases. For 
example, Professor Leslie Levin reports that 


[m]any disciplinary agencies will not docket charges of incompetence 
against criminal defense attorneys, legal malpractice, complaints arising 


out of ongoing litigation, or many allegations of incivility. . . . In Virginia, . 
. . fee disputes are routinely dismissed by disciplinary authorities [even 
though] the billing of excessive fees is an ethical violation. . . . Similarly, 


in New Jersey, grievances concerning fee disputes are typically referred 
to the district fee arbitration committee.22 


FOR EXAMPLE: In 2004, the Virginia bar made public 
disciplinary charges against one William P. Robinson, a former 
state legislator who had been reprimanded four times by the 
bar. He was held in contempt three times for not showing up in 
court. On two of those occasions, the courts imposed 
suspended jail sentences. In addition, a court found that he had 
defaulted on four appeals. Robinson also was found to have 
lied to two clients. In one case he told a client that his case was 
still pending even though it had been dismissed because of 
Robinson’s negligence. He falsely told the other client that the 


Virginia Supreme Court had dismissed his appeal.2° Despite 
this parade of misconduct, a court considering the state bar’s 
complaint against him suspended his law license for only 90 
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days. 24 The Washington Post reported that “[o]ne of the judges 
commented in open court that he’d played golf with Mr. 
Robinson. Another said that ‘if | was in trouble, | wouldn't 
hesitate to hire Mr. Robinson if | could just get him to court on 
time. "2° The Virginia Supreme Court affirmed the light 
sanction?® over the objection of the state bar, which wanted to 
disbar Robinson.’ 


Professor Leslie Levin 


Professor Levin adds that “horror stories abound about clients 
who were defrauded by their lawyers while those same lawyers were 
under investigation by disciplinary counsel in other discipline 
cases.”28 In addition, she writes, 


the sanctions imposed on lawyers are often light and inconsistent. . . . 
[P]rivate sanctions — the lightest form of discipline — are imposed 
almost twice as often as any other type of sanction. Lawyers often 
receive several private admonitions before they receive any public 
discipline. If a lawyer is suspended from practice, the period of 
suspension is frequently so brief that it does not interrupt a lawyer’s 
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practice. In many of these cases, sanctions fail to achieve the primary 
goal of lawyer discipline, which is protection of the public.22 


There are other problems too: 


Although serious misconduct occurs in large firms and small 
firms, in government agencies and in corporate general 
counsel’s offices, most of the people disciplined are sole 
practitioners. For example, the 2016 report of the Illinois 
Attorney Registration and Disciplinary Commission stated that 
83 percent of the 107 lawyers sanctioned were sole 
practitioners or practiced in a firm of 2- 10 lawyers at the time 


of the misconduct. 100 
Formal discipline is disproportionately imposed on members of 
minority groups. 191 

Most disciplinary complaints come from clients. Much lawyer 
misconduct is unknown to clients, so the types of misconduct 
that lead to discipline is skewed toward the problems that 
clients discover. (See discussion of reporting misconduct 
below. 192) 

In many states, the lawyer disciplinary systems remain 
underfunded and overwhelmed. In Kansas, the average 
number of cases per staff attorney in the disciplinary system is 
only 26, but in Pennsylvania it is 217, and in Alabama it is 


364.103 

In 2015, the California state auditor reported that the lawyer 
disciplinary system was so badly backlogged with complaints 
against lawyers that it settled cases inappropriately. It “may 
have allowed some attorneys whom it otherwise might have 
disciplined more severely — or even disbarred — to continue 
practicing law.”104 

The purposes of a disciplinary system have not been analyzed 
with care in most jurisdictions. It is often said that a disciplinary 
system exists to “protect the public,” but this shorthand 
conceals tensions among punitive, deterrent, and rehabilitative 
goals. 195 
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Are some states making significant improvements in their 
disciplinary systems? 


Yes. Many states are engaged in an ongoing process of review and 
implementation of improvements in their disciplinary systems. 


FOR EXAMPLE: 


© Although the California disciplinary system has 
shortcomings, 106 the state bar does post to the Internet the 
names of attorneys who have been charged with violations of 
the state’s ethics rules, even if those charges have not yet 
been adjudicated. 19” Attorneys who opposed public posting of 
pending charges argued that disciplinary authorities routinely 
charged lawyers not only with violating specific rules but also 
with being guilty of “moral turpitude,” that litigation opponents 
of lawyers thus charged would quote that charge routinely in 
court papers, and that innocent lawyers charged with moral 
turpitude would lose clients even though they might ultimately 


be vindicated. 198 

e The Arizona bar has a well-developed diversion program that 
considers client complaints involving neglect, lack of diligence, 
inadequate communication by lawyers to their clients, and 
problems of poor law office management; it trains lawyers to 


improve their skills so they can prevent similar incidents.1°2 


If the disciplinary agencies tend to underenforce the rules, does 
that mean that lawyers need not worry about compliance with 
the ethics rules? 


No. Lawyers must take seriously their duty to comply with ethics rules 
for a number of reasons. First, although disciplinary agencies do not 
prosecute every violation, they do prosecute a large number of cases 
every year. Second, even being accused of unethical conduct is 
professionally damaging. Third, noncompliance with the ethics code 
can be a basis for legal malpractice liability if the violation causes 
harm to a client or a third party. Fourth, noncompliance with the ethics 
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code could have employment consequences; a violation might lead 
an employer to fire a lawyer or to decline to hire a candidate. In most 
circumstances, then, lawyers should comply with ethics rules and 
other law regardless of their chances of being caught or punished for 
a violation. 

Disciplinary agencies have been on a steady path of expansion 
and professionalization over the last few decades, and this trend is 
likely to continue. So even though there are lots of problems in this 
sector of lawyer regulation, particularly in a few states, every lawyer 
should be concerned with ethical compliance. 


Is there a statute of limitations on disciplinary violations? 


No, at least in states that have adopted the ABA’s Model Rules for 
Lawyer Disciplinary Enforcement. Rule 32 provides that “proceedings 


under these rules shall be exempt from all statutes of limitations.”110 


1. Grounds for discipline 
What kinds of professional conduct can result in discipline? 


Lawyers are disciplined for a wide variety of conduct in and out of 
practice. Among the most common conduct that leads to discipline 
are misappropriating client funds, commingling law firm and client 
funds, missing court filing deadlines, failing to respond to client 
communications, committing mail fraud and tax evasion, and 
neglecting client cases (often because of substance abuse 
problems). 


FOR EXAMPLE: In Illinois in 2016, the most common problems 
that led to charges against a lawyer being docketed were 
neglect of client cases (2,183 cases); failure to communicate 
with a client, including failure to communicate the basis for a fee 
(859 cases); excessive or improper fees (833); fraudulent or 
deceptive activity (595 cases); and improper management of 
client or third party funds, including commingling and 


conversion (454 cases). 111 
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Lawyers can be disciplined for abusing clients or employees. 


FOR EXAMPLE: George Goldsborough Jr., a Maryland lawyer, 
was suspended from practice after he was found to have 
spanked his secretaries and his clients at the office, sometimes 


putting them over his knees and baring their bottoms. '12 


FOR EXAMPLE: Milo J. Altschuler, a Connecticut lawyer, 
received only a reprimand from the lawyer disciplinary agency 
in a case involving an alleged spanking of a client in a 
conference room at the courthouse, but he was criminally 
charged and received a suspended sentence and three years’ 
probation based on this incident. Altschuler claimed that he 
threatened to spank his clients as part of his preparing them to 
testify, to make them “more afraid of him than they would be of 


the prosecutor.” 119 


FOR EXAMPLE: In Ohio, Michael Fine was disbarred for 
hypnotizing female clients and having sex with them while they 


were hypnotized. 114 


While the most common bases for imposition of disciplinary sanctions 
is criminal or fraudulent activity or inattention to clients, some lawyers 
are punished for other types of conduct. 


FOR EXAMPLE: In Florida, Sean Conway was fined and 
reprimanded for blogging that a judge who had ruled against 
him was an “evil, unfair witch.”115 


Perhaps lawyers should have a First Amendment right to criticize 
judges, but not everyone thinks so. Attorney Michael Downey 
comments that “[w]hen you become an officer of the court, you lose 


the full ability to criticize the court.” 118 


Can a lawyer be disciplined for advising a client about proposed 
conduct that may be criminal or fraudulent? 
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It depends. A lawyer may advise a client who wants to know whether 
a possible course of action is lawful, but a lawyer may be disciplined 
if the lawyer guides the client as to how to violate the law or helps the 
client to engage in conduct that is criminal or fraudulent. Rule 1.2(d) 
provides that 


[a] lawyer shall not counsel a client to engage, or assist a 
client, in conduct that the lawyer knows is criminal or 
fraudulent, but a lawyer may discuss the legal consequences 
of any proposed course of conduct with a client and may 
counsel or assist a client to make a good faith effort to 
determine the validity, scope, meaning or application of the 
law. 


TII work on the appeal. You try to escape.” 
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This rule bars lawyers from assisting a client’s criminal or fraudulent 
conduct. But what constitutes assistance? The term is not defined in 
Rule 1.0, the definitions section of the Model Rules. Comments 9 and 
10 after Rule 1.2 explain the rule but do not define “assisting”: 


[9] Paragraph (d) prohibits a lawyer from knowingly counseling or 
assisting a client to commit a crime or fraud. This prohibition, however, 
does not preclude the lawyer from giving an honest opinion about the 
actual consequences that appear likely to result from a clients conduct. 
Nor does the fact that a client uses advice in a course of action that is 
criminal or fraudulent of itself make a lawyer a party to the course of 
action. There is a critical distinction between presenting an analysis of 
legal aspects of questionable conduct and recommending the means by 
which a crime or fraud might be committed with impunity. 

[10] When the clients course of action has already begun and is 
continuing, the lawyer’s responsibility is especially delicate. The lawyer 
is required to avoid assisting the client, for example, by drafting or 
delivering documents that the lawyer knows are fraudulent or by 
suggesting how the wrongdoing might be concealed. A lawyer may not 
continue assisting a client in conduct that the lawyer originally supposed 
was legally proper but then discovers is criminal or fraudulent. . . . 


Rule 1.2 prohibits assisting a client only in conduct that the lawyer 
“knows” is fraudulent (which seems to exclude a lawyer’s negligent 
and perhaps even reckless conduct). Ordinarily, a client won't tell her 
lawyer that she wants help in defrauding someone. But a lawyer 
could be accused of fraud if he prepared a fraudulent document, even 
if he did not know that some of the information in the document was 
false. Disciplinary authorities might infer from the circumstances that 
a lawyer did know that the legal assistance would be used for 


fraudulent purposes.117 Also, law other than the ethics rules might 
require a lawyer to verify the information that the client provides. If a 
lawyer does not exercise the required level of diligence to discern 
client fraud, the lawyer might be liable for negligence to those injured 
by the fraud. In addition, a lawyer could be subject to discipline or 
criminal charges merely for advising a client to engage in criminal or 
fraudulent action, or for advising the client how to evade detection or 
prosecution. 

The Restatement offers examples of “assisting fraud.” In one 
case, a lawyer was charged with obstruction of justice because he 
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had advised a client to destroy documents. In a second case, a 
lawyer was disciplined for advising a client to conceal the identity of 
the owners of a business when applying for a liquor license. In the 
third example, a lawyer was disciplined for advising his client to leave 


the state to avoid prosecution. '1® 

A good rule of thumb is that a lawyer should be wary if a client’s 
past or contemplated conduct appears to involve an intentional or 
knowing misrepresentation to another person. Legal consequences 
are more likely if the false statement concerns something important, if 
it is made to induce another person to act, if the other person acts in 
reliance on the statement, and if harm results. 

Another term in Rule 1.2(d) that warrants interpretation is the word 
“fraudulent.” What is fraud? Rule 1.0(d) offers a somewhat circular 
definition of the term: “ ‘Fraud’ or ‘fraudulent’ denotes conduct that is 
fraudulent under the substantive or procedural law of the applicable 
jurisdiction and has a purpose to deceive.” The “purpose to deceive” 
prong of this test of fraud is easy enough to understand, but 
“fraudulent under the substantive or procedural law of the applicable 
jurisdiction” raises more questions than it answers. Fraud has 
somewhat different meanings in tort law, contract law, criminal law, 
and procedural law, not to mention variations from state to state. 
Case law on fraud may be fact-specific and therefore of relatively little 
help in a new situation. Generally, however, fraud involves an 
intentional misrepresentation of a material fact — a lie or a purposeful 
deception. 


Under what circumstances might a lawyer commit or assist a 
fraud by failing to state a fact (omission) or by telling a half- 
truth? 


Omissions and half-truths can constitute fraud. In many legal 
contexts, such as the sale of securities, material omissions and half- 
truths are regarded as fraudulent. Under the Model Rules, a lawyer’s 
omission may be fraudulent if the lawyer intended to deceive another 
person. For example, Rule 4.1(b) bars a lawyer from knowingly failing 
to disclose a nonconfidential material fact when disclosure is 
necessary to avoid assisting a client’s fraudulent act. Comment 1 
after Rule 4.1 explains that “[m]isrepresentations can also occur by 
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partially true but misleading statements or omissions that are the 
equivalent of affirmative false statements.” "19 


Would a lawyer assist a fraud or crime in violation of Rule 1.2(d) 
if he adheres to a state law that is at odds with a federal one? 


After Colorado voters approved a referendum legalizing recreational 
marijuana, the state supreme court adopted a new comment to Rule 
1.2, which concludes that it is not a violation for a Colorado lawyer to 
provide legal advice to businesses that sell recreational marijuana, 
but the lawyer must advise those clients about the federal criminal 


law.120 The federal district court in Colorado ordinarily adopts the 
rules adopted by the state supreme court, but in this instance, the 
federal court decided to opt out of adopting this comment. The federal 
court’s version of the comment states that a lawyer may advise a 
client about the applicable state and federal law but stops short of 
permitting a lawyer to assist a client in conduct that is permitted by 
state law but barred by federal law. This guidance would apply to 
Colorado lawyers who have been admitted to practice in the local 


federal district court. '21 


PROBLEM 2-1 


THE DYING MOTHER 


This problem ts based on events that occurred in a mid- 
Atlantic state in the first decade of the twenty-first century. 


You are an experienced estates lawyer who is preparing an 
estate plan for a married couple, Nancy and Edgar Binder. 
Nancy mentions that her aging mother, Gloria Sanza, lacks an 
estate plan. You invite Gloria to contact you, but despite her 
daughter’s suggestion, she doesn’t follow up. Several years 
later, Nancy contacts you again to discuss her mother’s estate 
plan. 


181 


You have a telephone conversation with Gloria and her 
daughter. During this conversation, you learn that Gloria is ill; 
that her only asset is a $250,000 house, which she has willed 
to her four adult children; and that she wants to minimize the 
fees and expenses that her children will incur on her death. 
Gloria’s existing will would need to go through probate after 
her death, which would cost the children $10,000 in legal fees. 
You explain that these fees can be avoided if Gloria creates a 
new will assigning the ownership of the house to a living trust. 
This would give Gloria sole control of the house during her 
lifetime. The children would be beneficiaries of the trust. After 
Gloria’s death, the house would be sold and the proceeds 
divided evenly among the four children. The family would avoid 
the fees and expenses of a probate proceeding but would 
achieve the same result, to divide the mother’s property 
among her children. Gloria did not ask you to prepare the 
documents — it seemed she wanted to think about it. 

Two months pass. Gloria’s daughter Nancy calls you to say 
that her mother is dying of cancer. She asks you to meet her 
and her siblings at the hospital where Gloria is a patient. 
Nancy says that her mother wants to go forward with the 
estate plan that you had discussed previously. Based on this 
request, you prepare the documents necessary to effectuate 
this plan. 

You go to the hospital to visit Gloria, taking the documents 
with you. When you arrive, you find that Gloria’s condition has 
worsened. She drifts in and out of semi-consciousness, but 
she is in no condition to review estate planning documents. It 
is clear that she is nearing the end; the doctor thinks she will 
not return to full consciousness. All four children are with her at 
the hospital. They are distraught at their mother’s condition 
and crying openly. Nevertheless, you explain to them why you 
are there and how the estate plan you have drawn up would 
work. 

Gloria’s children ask whether they can sign the documents 
on their mother’s behalf. They point out that the family already 
has limited resources and very heavy medical expenses as a 
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result of Gloria's hospitalization. They say that they cannot 
afford to throw away $10,000 for nothing. You tell them that 
legally they cannot do so. Some of the documents need to be 
witnessed and certified. You also explain that if they are not all 
of one mind about the desirableness of this estate plan, it 
would be a bad idea to sign their mother’s name on the 
documents because if any one of them was to object, the 
documents would not be honored. The children insist that they 
are in agreement. They plead with you to let one of them sign 
her mother’s name to the new will and trust; to have you certify 
that the signature was their mother’s; and, when you return to 
your office, to have two of your employees sign the will as 
witnesses to their mother’s signature. 

You are moved by seeing this family in such distress. Will 
you do as the children request? Why or why not? 


Can a lawyer be disciplined for conduct that has nothing to do 
with the practice of law? 


Yes. A lawyer may be disciplined for violation of the applicable ethics 
code whether or not the violation occurs in the course of law practice. 
Most ethical rules impose requirements on the conduct of law 
practice, but a lawyer also may be disciplined for conduct that is 
dishonest or prejudicial to the administration of justice or that reflects 
lack of fitness to practice. Lawyers are often disciplined for conduct 
that was not part of their work as lawyers. For example, lawyers have 


been disciplined for domestic violence,1?? failure to pay child 
support, '!2° drunk driving,!24 and even for putting slugs in parking 
meters. 12° 


FOR EXAMPLE: Stanley Protokowicz, a Maryland lawyer, 
helped a former client (who was one of his buddies) to break 
into the home of the former client’s wife. They ransacked the 
house, clogged the toilet, and stole some jewelry and other 
items. Most disturbing, the lawyer and his former client killed 
Max, the family kitten, in the microwave oven. The wife and her 
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children found Max dead on the kitchen floor, smelling of 
champagne. The lawyer was indefinitely suspended from law 


practice with leave to apply for reinstatement after a year.126 
Protokowicz was reinstated four years later. 127 


Can a lawyer be disciplined for misconduct that took place while 
the lawyer was serving in an elected or appointed government 
position? 


Yes. Because lawyers are “officers of the court” and are expected to 
display exemplary integrity, respect for the law, and respect for the 
legal system, disciplinary agencies tend to be vigilant in seeking to 
punish misconduct by lawyers who are in highly visible positions of 
public trust. Many lawyers who have held high public office have 
been disciplined for misconduct related to their performance of their 
duties as public servants. For example, former President Richard 
Nixon was disbarred after a grievance was filed against him because 
of actions he took not while practicing law but while President of the 
United States. The disciplinary committee concluded: 


100 
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President Richard M. Nixon 


Unrebutted documentary evidence warrants sustaining charges 
against respondent, former president of the United States, that he 
improperly obstructed an FBI investigation of the unlawful entry into the 
headquarters of the Democratic National Committee; improperly 
authorized or approved the surreptitious payment of money . . . to 
prevent or delay . . . disclosure of information to federal law enforcement 
authorities; improperly attempted to obstruct an investigation by the U.S. 
Department of Justice of an unlawful entry into the offices of [a 
psychiatrist treating Daniel Ellsberg, leaker of the Pentagon Papers]; 
[and] improperly concealed . . . evidence relating to unlawful activities of 
members of his staff and of the Committee to Re-elect the President. . . . 
The failure of the respondent to answer the charges, to appear in the 
proceeding, or to submit any papers on his behalf must be construed by 
this Court as an admission of the charges and an indifference to the 


attendant consequences. 128 
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Vice President Spiro Agnew 


Many other members of the Nixon administration, including former 
Vice President Spiro Agnew'22 and former Attorney General John 
Mitchell, were also disbarred.'°° Mitchell served 19 months in prison 
for Watergate-related felony convictions. The creation of the law 
school course in professional responsibility was in significant part a 
response to the misconduct of lawyers involved in the Watergate 
scandal. 

Former president Bill Clinton agreed to a five-year suspension for 
giving false testimony in a deposition in the lawsuit by Paula Jones 
about his relationship with White House intern Monica Lewinsky. 
Although a DNA test later proved that Clinton was the source of a 
semen stain found on Lewinsky’s dress, he testified as follows in the 
deposition. 
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b 


President Bill Clinton 
Q: Did you ever have an extramarital sexual affair with Monica 
Lewinsky? 
A: No. 
Q: If she told someone that she had a sexual affair with you 
beginning in November of 1995, would that be a lie? 
A: It’s certainly not the truth. It would not be the truth.131 


Before he was suspended, Clinton was held in contempt of court 
by a federal judge and fined $90,000 for having given this false 


testimony. 132 
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“Hey, Conroy, your lawyer is here.” 


Can a lawyer be disciplined for committing a crime? 


Yes. A lawyer may be disciplined for the commission of any criminal 
act that violates an ethical rule or that reflects dishonesty, 
untrustworthiness, or lack of fitness to practice. 


FOR EXAMPLE: A part-time prosecutor was suspended from 
practice because he physically assaulted his girlfriend (who was 
also his client). After she asked him to leave her house, he 
followed her into her bedroom, told her to “go and have sex” 
with a woman with whom he'd earlier had cocktails, straddled 
her, and hit her in the face with his fist, cutting her lip. He 
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claimed that the incident was a “private matter,” but the state 
supreme court concluded that it raised concerns about his 
fitness to practice in light of his responsibilities as a prosecutor 


to the system of justice. 133 


What if the lawyer has not been convicted of or even charged 
with the crime? 


A lawyer may be disciplined for committing a criminal act even if no 
criminal charge is filed or the lawyer is acquitted of a charge in a 
criminal proceeding. The purpose of criminal prosecution is to 
vindicate the interest of the state in prohibiting the act. The purpose 
of the disciplinary proceeding is to protect the public and the 
profession by disallowing practice by unfit lawyers. However, if a 
disciplinary action is filed based on conduct that is the subject of a 
pending criminal charge, the disciplinary action usually is stayed until 


the criminal proceeding is concluded. 134 


Can a lawyer be disciplined based on the actions of an 
employee? 


Yes. Suppose a lawyer tells a paralegal to shred a document that 
Opposing counsel has requested in discovery. This lawyer may be 
disciplined for inducing or assisting another person to do something 
that would violate the rules if done by the lawyer. 


FOR EXAMPLE: For years, Dennis Whelan and his wife Heide 
had taken care of an elderly neighbor. In gratitude, the neighbor 
wanted to leave money to Whelan. When he became a lawyer, 
she asked him to draft a codicil to her will, leaving him a legacy. 
He said he could not ethically draft the codicil and suggested 
that she ask her own lawyer, who was his law partner, to do the 
drafting. She followed the suggestion. He was publicly censured 
for violating Rules 5.1(c)(2) and 8.4(a) because he had 
circumvented Rule 1.8(c), which bars lawyers from drafting 
legal documents for clients that transfer the clients property to 
themselves. (The partner who drafted the codicil was also 


censured.)!9° 
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Can a lawyer be disciplined, by the state in which the lawyer is 
licensed, for violating a rule of professional conduct in another 
state, if that rule has not been adopted in the state in which the 
lawyer is licensed? 


Yes, but it’s important to distinguish between two different issues: (a) 
which ethics rules apply, and (b) which jurisdictions can discipline 
lawyers. 

Rule 8.5 governs which ethics rules apply. If the lawyer is 
practicing before a tribunal in another state, that other state’s ethics 
rules apply. Note that under Rule 1.0, a “tribunal” includes binding 
arbitration or an administrative agency that adjudicates a matter, as 
well as a court. With respect to other matters, such as transactional 
work or lobbying a legislature or agency, the applicable rules are 
those “of the jurisdiction in which the lawyer’s conduct occurred, or, if 
the predominant effect of the conduct is in a different jurisdiction, the 
rules of that jurisdiction shall be applied to the conduct.” The rule 
continues: “A lawyer shall not be subject to discipline if the lawyer’s 
conduct conforms to the rules of a jurisdiction in which the lawyer 
reasonably believes the predominant effect of the lawyer’s conduct 
will occur.” 


Can a state discipline a lawyer who is licensed in that state for 
misconduct in another state? 


Yes. The lawyer may be disciplined for violation of the rules 
regardless of whether the violation occurs in the state in which the 
lawyer is admitted. So, for example, if a lawyer admitted in Idaho 
violates a Nevada disciplinary rule while appearing before a Nevada 
tribunal, she could be disciplined in Idaho for the violation in Nevada. 
Similarly, if she commits a crime in Nevada, she could be disciplined 
in Idaho for that act. 


Can a state discipline a lawyer who is not licensed in that state 
for misconduct in that state? 


Most ethics codes subject only lawyers admitted to practice in that 
state to discipline for violation of the rules. However, the ethics rules 
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of some jurisdictions, such as California, the District of Columbia, and 
Maryland, allow discipline of any lawyer who violates a rule of the 
jurisdiction, regardless of whether the person is licensed to practice in 


that state. 196 


What if a lawyer is admitted to practice in several states but is 
suspended or disbarred in one of those states? Can the lawyer 
continue his practice in the other states? 


A lawyer disbarred in one state could continue to practice in another 
state unless or until the other state imposes reciprocal or other 
discipline. A lawyer who is admitted in more than one state must 
report to the other states where he is admitted if discipline is imposed 
in one of the states. If he does not comply with that obligation, he 
might get caught. The ABA maintains a National Regulatory Data 
Bank'?/ that compiles information about discipline imposed around 
the country. Bar counsels periodically consult this data bank to see 
whether any of their members have been disciplined in other states. 
Once a bar counsel learns of a sanction imposed by another 
jurisdiction, the bar counsel may initiate a proceeding to impose 
“reciprocal discipline” on the bar member in question. 


A lawyer who is sanctioned in one jurisdiction often receives the 
same sanction in any other jurisdictions where the lawyer is 


admitted. 138 


Can a lawyer be disciplined for engaging in discriminatory 
behavior? 


Yes. Model Rule 8.4(g) and similar provisions in at least 25 states 1°9 
prohibit a lawyer from engaging “in conduct that the lawyer knows or 
reasonably should know is harassment or discrimination on the basis 
of race, sex, religion, national origin, ethnicity, disability, age, sexual 
orientation, gender identity, marital status or socioeconomic status in 
conduct related to the practice of law.” 


To what extent can disciplinary violations be traced to substance 
abuse and other addictive behavior by lawyers? 
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Between 50 and 75 percent of major disciplinary cases involve 


lawyers with substance abuse problems. '*° As this statistic suggests, 
alcohol and drug dependence is a very serious problem for the legal 
profession. A study published in 2016 by the ABA and the Hazelden 
Betty Ford Foundation concluded that “[mJjore than one in five 
practicing attorneys can be considered problem drinkers, [a rate 
higher than in other professions,] and younger attorneys in their first 
10 years of practice are at an even higher risk of abusing alcohol.” It 
also found that 28 percent of lawyers struggle with depression, and 


19 percent have symptoms of anxiety.'*7 Many lawyers are also 
addicted to unlawful narcotics, prescription drugs, and other 
substances. 142 

This human tragedy has heavy ethical implications. Lawyers who 
suffer from addiction often have trouble providing competent 
representation to clients. Other addicted lawyers “borrow” from client 
trust accounts to pay for their habits. Some lawyers accept 
representation of many more clients than they have time to serve. 
They ask each client for a retainer (perhaps several thousand dollars) 
when the client hires the lawyer. The lawyer cashes the checks but — 
in part because of the impairment caused by addiction — never 
follows through on many of the matters she has taken on. Lawyers 
with addiction problems miss deadlines, lose files, and fail to return 
phone calls. Any lawyer might do one of those things from time to 
time, but lawyers with addiction problems usually make these 
mistakes repeatedly. 

Drug abuse and alcoholism are also serious problems for many 
law students. In 2016, Professor Jerome Organ (St. Thomas), 
Associate Dean David Jaffe (American University), and Professor 
Katherine Bender (Bridgewater State) published the first survey in 20 
years of law students’ use of alcohol, street drugs, and prescription 


drugs.'*° Many law schools refused to participate in the survey, but 
15 representative law schools administered the survey to their 
students, with an overall response rate of 30 percent. More than 
3,300 law students responded to the survey. The authors were 
unable to evaluate in which direction the nonresponse bias operated 
— that is, whether students with substance abuse problems were 
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more likely or less likely to respond than those without such 
problems. 

The authors reported the following results (among others) from 
the survey: 


Survey of substance abuse and mental health 
issues among law students (with comparison to 
prior studies of graduate students) 


Students surveyed reported: Percent of law Percent of 

students graduate 
students 

Having been drunk in the last 30 days 61 39 

Binge-drinking in the past two weeks 43 36 

Vomited from drinking in the past 12 months 37 29 

Missed class because of drinking in the past 12 19 12 

months 

Driven a car while under the influence of alcohol 15 28 

Used cocaine in the last 12 months 6 2 

Used prescription drugs without a prescription 14 No data 

(most often Adderall) 

Were clinically depressed* 17 14 

Were suffering from an anxiety disorder* 37 (15 severe) 15 (5 severe) 

Were suffering from an eating disorder* 27 14 

Had engaged in self-harm such as cutting or 9 11 


burning themselves within the last 12 months 


Sought help from a health professional for issues 4 No data 
relating to alcohol or drugs 


* These results were based on standard screening instruments. 


Forty-two percent thought that they needed help for mental or 
emotional problems, but only half of those sought such help. The 
most common reason for not seeking help for substance abuse was 
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fear that seeking help would prejudice their admission to the bar. The 
survey was performed in 2014, before the National Conference of Bar 
Examiners, under pressure from the Department of Justice, and 
recommended modifications in the questions that bar examiners 
should ask about applicants’ mental health. 

Alcoholism and drug addiction are diseases, not moral failings, as 
people once believed. Because lawyers need help to overcome 
addiction for their own well-being and to competently represent 
clients, most state bar associations sponsor programs that offer free 
evaluation and counseling to lawyers and law students who have 
substance abuse problems (as well as challenges stemming from 
other illnesses such as depression or bipolar disorder). The services 
provided are strictly confidential. (See Rule 8.3(c), which exempts 
such programs from reporting lawyer misconduct.) The counseling 
programs do not share information with bar admissions, disciplinary 
authorities, or anyone else. 

Some professional associations or their members don’t yet seem 
to realize the extent to which alcoholism affects lawyers. Alcohol is 


often served at bar association events and law school gatherings, 144 
and the ABA Journal has invited lawyers to share their favorite 


cocktail recipes on its website and for inclusion in a possible book. !4° 


Are law professors ever disciplined for conduct that occurs at a 
law school? 


Yes. Like lawyers who hold public office, law professors and deans 
occupy roles in which they are expected to set an example for future 
lawyers. Most law professors take that responsibility quite seriously. 


Some, of course, do not.'*© Here are some examples of questionable 
conduct by law professors. 


e Sexual assault and sexual harassment may be the most 
common form of serious law professor misconduct. 


FOR EXAMPLE: In 2002, John Dwyer, dean of the University 
of California at Berkeley’s School of Law, resigned in response 


to sexual harassment charges.'4” The Los Angeles Times 
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reported: “According to the alleged victim’s lawyer, the woman 
had been drinking with friends from the law school in 
December 2000. She ran into Dwyer, who offered to drive her 
home. He came inside to use the bathroom. The attorney .. . 
said her client passed out on her bed, and when she awoke in 
the middle of the night, she found Dwyer, fully clothed, with his 
head resting on her chest, intimately touching her. She had 
been partially undressed.”'4® Dwyer resigned from the 
deanship and gave up his tenure at the university, but 


apparently he was neither disciplined'*9 nor prosecuted for the 
alleged conduct. He established a law practice in San 
Francisco. 190 

Dwyer is not alone. Another notorious recent example 
involves Lawrence Mitchell, dean of Case Western Reserve 
School of Law, who resigned in the spring of 2014 amidst 


allegations of sexual harassment of staff and students.!°7 In 
2017, two law school deans and four other law professors 
were investigated for sexual harassment of students. The two 
deans and at least one of the other professors lost their 


jobs. 192 


Plagiarism and other dishonest behavior: Some law 
professors plagiarize the writing of their research assistants. 
Some plagiarize from other published books, reports, or 
articles. Some claim credit toward tenure for work that was 
ghostwritten for them before they were law professors.193 
Some professors misrepresent their professional credentials. 
Some get paid substantial sums by interest groups to produce 
scholarship advocating a certain point of view but pass off their 
work as disinterested academic writing. 194 
Neglect of teaching responsibilities: Some law professors 
collect full-time teaching salaries while engaging in extensive 
and often lucrative consulting or law practice. 195 
Manipulation of grades: Some law professors use grades to 
punish or reward certain students for conduct unrelated to their 
performance in a course, perhaps giving good grades to a 
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student who confers sexual favors or to reward a student who 
shares the professor’s views. A professor sometimes may 
impose a disproportionate number of failing grades on a class 


for irrational reasons. 1°6 

e Aggressive or discriminatory behavior: Some law 
professors have temper tantrums in class or in dealings with 
colleagues or staff. Others show prejudice toward women, 
people of color, LGBTQ people, disabled people, and others. 
They may fail to call on members of certain groups in class, 
interrupt or disparage certain groups, or otherwise negatively 


single out students who belong to particular groups. 197 


Law students who become aware of or are victimized by a law 
professor’s misconduct are often greatly troubled but also hesitant to 
take action. Appropriate action depends, of course, on the conduct 
and the context. In some instances, such as a professor making a 
remark in class that seems to disparage a particular group, it might 
be a good idea for a student to explain his or her perceptions to the 
professor. In some situations, such as an impression that a professor 
is struggling with drug or alcohol abuse, the student might talk with 
one of the law school deans. In cases of egregious misconduct, such 
as improper sexual advances, it may be advisable for an aggrieved 
student to raise the issue with a university official charged with 
administering a campus-wide system to address allegations of 
misconduct by faculty members. Personal loyalty among members of 
a law faculty might interfere with a fair evaluation of allegations of this 
kind. A student who is in doubt about what, if anything, to do might 
start by talking confidentially with a trusted professor or law school 
staff member who can advise about possible courses of action. 


Questions about law professor misconduct 


1. Many law professors never represent clients or appear in court. 
Why might the conduct of law professors nevertheless be 
especially important? 
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2. Do you know of any examples of conduct by law professors that 
could or should be a basis for discipline, either within the law 
school community or in the legal profession? If you think of an 
example, did you or others report this conduct to the dean’s office, 
the university administration, or the bar counsel? If not, why not? 
What factors constrain students from reporting misconduct by 
professors? 


2. Reporting misconduct by other lawyers 


a. The duty to report misconduct 


Every lawyer is responsible to help maintain high standards of 
professional conduct for himself and to report serious misconduct by 
other lawyers, even lawyers who work in the same firm. The reporting 
duty is a key feature of the system of professional self-regulation. 

One of the most important aspects of the lawyer self-regulatory 
system is that, in nearly all states, lawyers are obliged to report other 
lawyers’ serious misconduct to the disciplinary authorities. Rule 8.3 
articulates this duty. 

At least 48 states and the District of Columbia have adopted 


language that is similar or identical to Rule 8.3.1°8 


Rule 8.3 Professional Misconduct Reporting 


Rule language* Authors’ explanation** 


(a) A lawyer who knows that another A lawyer who “knows” of a violation by 
lawyer has committed a violation of any other lawyer (e.g., an adversary, a 
the Rules of Professional Conduct that public official, or a lawyer in own firm) 
raises a substantial question as to must report it to the bar disciplinary 
that lawyer’s honesty, agency. Exceptions: 

trustworthiness or fitness as a lawyer 

in other respects, shall inform the 

appropriate professional authority. . . 


[(b) Requires reporting misconduct by (1) Not all violations must be reported — 
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judges.] only those raising a “substantial 
question” of the lawyer’s “honesty, 
trustworthiness or fitness.” 


(c) This Rule does not require (2) A report need not be made if it would 
disclosure of information otherwise reveal information required to be kept in 
protected by Rule 1.6 or information confidence under Rule 1.6. But a lawyer 


gained by a lawyer or judge while should encourage a client to waive 
participating in an approved lawyers confidentiality and permit reporting if 
assistance program. that would not substantially prejudice 


the client. Comment 2. 
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(3) A lawyer who learns information 
about misconduct while participating in 
an “approved lawyers assistance 
program” is exempted from the 
requirement to report that information. 
Comment 5. 


* All emphasis added. 

** This and other authors’ explanations draw from the comments to the Model Rules 
and from other sources. They are not comprehensive but highlight some important 
interpretive points. 


Must every lawyer in a state with a reporting rule report serious 
ethical violations by other lawyers? 


Yes, if the lawyer knows of a violation by another lawyer “that raises a 
substantial question as to that lawyer’s honesty, trustworthiness or 
fitness as a lawyer in other respects. . . .” The standard for assessing 
knowledge is objective. The knowledge must be more than a mere 
suspicion that misconduct has occurred. The question is whether “a 
reasonable lawyer in the circumstances would have a firm opinion 


that the conduct in question more likely than not occurred.”1°9 
Reporting on a member of your own profession is usually an 
unpleasant act, but it is necessary for the protection of the public 
because co-professionals are often the only people who become 
aware of misconduct. Suppose, for example, that your surgeon was 
drunk while she was operating on you. Wouldn’t you want other 
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doctors in the operating room to report her to the authorities? In fact, 
96 percent of doctors think that physicians should report incompetent 
or impaired doctors to the authorities, but 45 percent of them don't 


always do so, 169 


Does this mean | have to blow the whistle on my boss if he does 
something unethical? 


Yes, if the conduct raises a “substantial question” about the “honesty, 
trustworthiness or fitness” of your boss. The reporting rule requires 
every lawyer to report serious misconduct by any other lawyer to the 
bar disciplinary authority, whether the other lawyer is an adversary, a 
partner, a boss, or in some other relationship. A lawyer can’t get off 
the hook by informing senior lawyers in a firm about the misconduct 
of another lawyer. 


Is a lawyer required to report lawyer misconduct if the report 
would require disclosure of confidential information? 


No. A lawyer is not required to report (1) information protected by the 
confidentiality rules and (2) information learned while participating in 
a lawyers’ assistance program.'®' The confidentiality exception does 
not require a lawyer to get client approval before reporting the 
misconduct of another.'©? Neither does it allow a client to veto a 
lawyer’s reporting of misconduct. The rule simply shields lawyers 
from reporting confidential client information.1°° The Restatement 
takes the position that if a lawyer learns of misconduct during an 
adversary proceeding and reporting would harm the client’s interests, 
the lawyer should defer reporting until the client’s interests can be 
safeguarded and the client consents to waive confidentiality. 184 
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Illinois Attorney Registration and Disciplinary Commission Administrator James 
Grogan 


A lawyer who fails to report serious misconduct by another lawyer 
may be subject to discipline. While nearly every state has adopted a 
rule requiring lawyers to report misconduct of other lawyers, there are 
relatively few public reports of lawyers being disciplined for not 
reporting. However, in a groundbreaking case brought by James 
Grogan, the Illinois disciplinary agency suspended attorney James H. 
Himmel for his failure to report misconduct. Himmel represented an 
accident victim whose previous lawyer had settled the case and 
stolen $23,000 of settlement money. The previous lawyer agreed to 
pay $75,000 in return for a promise not to prosecute, but the lawyer 
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didn’t pay. Himmel got a judgment against the lawyer, but only a 
fraction of the funds were paid to the client. Himmel’s client asked 
Himmel not to report the opposing lawyer for fear that doing so would 
hamper further efforts to collect the money. Himmel did as his client 
requested, but his license was suspended for failure to report the 


misconduct.'©° As a result of this case, the number of reports by 
Illinois attorneys on other attorneys jumped from 154 the year Himmel 


was decided to 922 the following year. 186 

In the years since the Himmel decision, a number of attorneys 
have been charged with violating Rule 8.3 or disciplined for failing to 
report another lawyer’s misconduct.'®’ In most cases of a Rule 8.3 
(or state counterpart) violation, other misconduct is alleged as well. 
Although sanctions for violating Rule 8.3 are still rarely imposed, the 
duty to report misconduct remains a mandatory duty under most 


states’ ethics codes.168 And in states that enforce it, even 
occasionally, attorneys regularly report misconduct by other 


lawyers. 169 


PROBLEM 2-2 


EXCULPATORY EVIDENCE 


This problem is based on events that occurred in the 1990s. 


You and Bobby Harris were law school classmates and have 
stayed close friends. Both of you worked as assistant district 
attorneys in Chicago for a few years and then moved on to 
become solo practitioners doing criminal defense work. One 
spring evening five years ago, you met Harris at a bar near the 
courthouse. During your conversation in the bar, Harris told 
you that he had just come from a doctor’s appointment in 
which he was diagnosed with advanced colon cancer and told 
that he had only months to live. Later that same evening, 
Harris told you that a few years ago, while he was prosecuting 
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a murder case, he had suppressed blood evidence that would 
have cast doubt on the guilt of his defendant. The defendant 
was sentenced to death, but his execution was not likely to 
take place for several years. You found this revelation 
astonishing, since both you and Harris had prided yourselves 
on being ethical prosecutors. You both understood that 
prosecutors must reveal exculpatory evidence to criminal 
defendants. You urged Harris to tell you the name of the 
defendant and to disclose this information so that the arguably 
wrongful conviction could be reevaluated. Harris said he would 
think about it. You did not tell anyone what Harris had told you. 
Two months later, Harris died without having revealed his 
misfeasance. 

Nearly five years after your friend Harris died, a man 
named Maurice LaVoie was scheduled to be executed for 
robbing and killing a man. LaVoie had already spent more than 
a decade in prison after he was convicted of the crime. Several 
weeks before the execution date, you read a series of 
newspaper articles about the case. The first cited a 
confidential source who claimed that before LaVoie’s trial, a 
crime lab had tested blood found on the victim’s pants. The 
reporter noted that this lab report was never introduced at trial 
and wondered whether it concluded that the blood did not 
match either the victim’s or LaVoie’s. If so, LaVoie’s lawyers 
should have received the report during pretrial discovery, 
pursuant to the Supreme Courts Brady doctrine. When the 
reporter asked the district attorney’s office about the lab report, 
he was told that nothing was known about it because the 
prosecutor in the case, Robert Harris, had since died. In a 
follow-up story, the reporter quoted LaVoie’s current lawyers as 
saying that Harris had never turned over any such evidence. 
The district attorney’s office declined a request from LaVoie’s 
lawyers to recall all of the archived case records from the 
warehouse in which they were located, saying that the case 
was closed unless a court ordered it reopened. 

When you read these stories, you immediately realized that 
this was the case to which Harris had referred in the 
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conversation in the bar. 


What should you do now? Consider first what obligations 


you may have under the ethics code and then consider the 
risks presented by each possible course of action. 


b. Lawyers’ responsibility for ethical misconduct 
by colleagues and superiors 


Ethical misconduct in legal organizations is not merely a problem for 
the individual transgressor. The ethics codes impose a limited degree 
of collective responsibility on supervising lawyers for the conduct of 
subordinate lawyers and nonlawyer employees. Less-experienced 
lawyers are often supervised by more senior lawyers, so it is 
important to know what to do if a conflict arises between a 
supervisor's directions and what the ethical rules seem to require. 
Rules 5.1, 5.2, and 5.3 address these issues. 


Rule 5.1 establishes that a partner or supervising lawyer is 
responsible for ensuring compliance with the ethical rules by 
subordinate lawyers and explains when a senior lawyer may 
be subject to discipline for the conduct of a subordinate lawyer. 
Rule 5.2 states when a subordinate lawyer is responsible for 
her own conduct, and under what circumstances she may 
follow orders without fear of discipline. 

Rule 5.3, using language nearly identical to that of Rule 5.1, 
explains the responsibilities of lawyers who supervise 
nonlawyer employees for ensuring that the employees comply 
with the rules of professional conduct. It further explains when 
a lawyer may be subject to discipline based on the conduct of 
a nonlawyer employee. 


FOR EXAMPLE: Andre Beauregard, the managing partner of 
a Delaware law firm, hired a person with a Ph.D. in business 
administration to manage the firm’s bookkeeping. That person 
blamed negative balances in several client accounts on a 
“glitch” in a computer program and later said that some clients 
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had been overpaid. After a client received two checks from the 
firm when he should have received only one, Beauregard 
replaced the bookkeeper and upgraded the software. No 
money was actually missing. Nevertheless, Beauregard’s law 
license was suspended for six months for failing to properly 
supervise the non-lawyer employees, in violation of Rule 5.3, 
and for failing to take reasonable remedial action to correct 
bookkeeping errors. He was also found to have violated other 


rules, 170 


We reprint Rules 5.1 and 5.2 below. We do not include Rule 5.3 
because it is substantively so similar to Rule 5.1. 


Rule 5.1 Responsibilities of Partners, Managers, 
and Supervisory Lawyers 


Rule language* Authors’ explanation** 

(a) A partner in a law firm, and a Lawyer managers must set up systems 
lawyer who individually or together with to prevent ethical problems. These 
other lawyers possesses comparable include procedures to check for conflicts 
managerial authority in a law firm, shall of interest and to manage client funds. 
make reasonable efforts to ensure They must provide continuing education 
that the firm has in effect measures in legal ethics. In small firms of 

giving reasonable assurance that all experienced lawyers, “informal 

lawyers in the firm conform to the supervision and periodic review” may 
Rules of Professional Conduct. suffice, while large firms may require 


“more elaborate measures.” Comments 
2 and 3. On its face, this rule applies 
only to partners and other managers “in 
a law firm,” but Rule 1.0(c) and its 
Comment 3 define “law firm” to include 
legal services organizations and the 
legal departments of corporations, 
government agencies, and other 
organizations. 


(b) A lawyer having direct If a subordinate lawyer commits an 
supervisory authority over another ethical violation, the supervising lawyer 
lawyer shall make reasonable efforts is not responsible for that violation if the 
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to ensure that the other lawyer conforms 


to the Rules of Professional Conduct. 


(c) A lawyer shall be responsible for 


another lawyer’s violation of the Rules 


of Professional Conduct if: 


(1) the lawyer orders or, with 
knowledge of the specific conduct, 
ratifies the conduct involved; or 
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(2) the lawyer is a partner or has 
comparable managerial authority in the 
law firm in which the other lawyer 
practices, or has direct supervisory 
authority over the other lawyer, and 
knows of the conduct at a time when 
its consequences can be avoided or 
mitigated but fails to take remedial 
action. 


* All emphasis added. 


supervisor did not direct or Know about 
it. But the violation could reveal a 
breach of the supervisor’s duty under 
Rule 5.1(b) to make reasonable efforts 
to prevent violations. Comments 6 and 
7. 


A lawyer may be responsible for the 
conduct of a partner, associate, or 
subordinate. Partners have “at least 
indirect responsibility for all work being 
done by the firm” as well as supervisory 
responsibility for work being done by 
subordinate lawyers on matters for 
which they are responsible. Comment 5. 


A lawyer cannot avoid responsibility for 
violation of an ethical rule by ordering 
another lawyer to do the prohibited act. 
Comment 4 and Rule 8.4(a). 


The directly supervising partner is not 
the only partner who may be 
responsible for a violation. Any partner 
in the firm who knows of the improper 
conduct and fails to take action to 
reduce or prevent the harm also 
commits a violation. In organizations 
that do not have partners, other lawyers 
with “comparable managerial authority” 
are equally responsible. 


** This and other authors’ explanations draw from the comments to the Model Rules 
and from other sources. They are not comprehensive but highlight some important 
interpretive points. 


Rule 5.2 Responsibilities of a Subordinate Lawyer 
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Rule language* Authors’ explanation** 


(a) A lawyer is bound by the Rules of Like the foot soldier accused of 

Professional Conduct notwithstanding committing a war crime, a lawyer is not 

that the lawyer acted at the direction excused from responsibility on the 

of another person. ground that he was just “following 
orders.” However, if a supervisor 
directed the action, the subordinate 
lawyer may be able to prove that he did 
not actually know that the action was 
improper. Comment 1. 


(b) A subordinate lawyer does not Lawyers often disagree about whether 
violate the Rules of Professional proposed conduct would violate a rule. If 
Conduct if that lawyer acts in the supervisor reasonably thinks the 
accordance with a supervisory conduct is proper, the subordinate may 
lawyer’s reasonable resolution of an undertake the action even if he believes 
arguable question of professional otherwise. If the supervisor turns out to 
duty. be wrong, however, the supervisor could 


be disciplined. Comment 2. If the 
supervisor was so wrong that his belief 
that the action was proper was not 
reasonable, the subordinate may also 
be disciplined. 


* All emphasis added. 


** This and other authors’ explanations draw from the comments to the Model Rules 
and from other sources. They are not comprehensive but highlight some important 
interpretive points. 


Are lawyers, then, only partially responsible for their colleagues’ 
ethical violations? 


In terms of disciplinary enforcement, these rules do make lawyers 
only partially responsible for each other’s actions. The law does not 
allow discipline of all of the lawyers in a firm, or even of all of the 
partners, if one of the firm’s associates violates a disciplinary rule. 
Supervising lawyers are liable for the unethical acts of lawyers they 
are supervising if they direct the act or know of the proposed act and 
do not prevent it. Other managers of the organization are also 
responsible if they know of the proposed actions. 
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Under Rule 5.2(b), subordinate lawyers may be held accountable 
for unethical actions that they were ordered to undertake if the 
supervisor’s instruction was not based on a “reasonable resolution of 
an arguable question of professional duty.” 


FOR EXAMPLE: David Helmers was an associate in a firm that 
represented allegedly injured plaintiffs in a class action against 
a company that manufactured the drug Fen-Phen. In a 
settlement, the defendant agreed to pay $200 million, which the 
plaintiffs’ lawyers were responsible for distributing to the 440 
members of the class. The distribution was to conform to a 
schedule approved by the defendant and to bear a relationship 
to the seriousness of each plaintiff's injuries. The partners who 
supervised Helmers told him to tell each client that the 
settlement fund was only $150 million, to offer each client an 
amount that was less than the approved schedule, and to raise 
the amount if the client refused the offer. Helmers followed 
orders. He was charged with violating several rules, including 
Rule 1.4, which requires lawyers to keep their clients informed 
about their cases, and Rule 8.3 [Kentucky’s version of Rule 
8.4], which prohibits misrepresentation. The Kentucky Supreme 
Court permanently disbarred Helmers, stating that although the 
supervising partner (who was also disbarred) had been a “well- 
regarded and reputable attorney” and that Helmers was 
“inexperienced” and “impressionable,” the fact that he lied to 
clients “at the direction of his employer does not permit us to 
overlook the serious deficiency in character revealed by the 


facts before us.”171 


How can a lawyer know whether a supervising lawyer’s decision 
is reasonable? 


Suppose a partner tells an associate not to produce a particular 
document in discovery. The partner says it’s not covered by the 
request. The associate thinks it is covered and that concealing it is 
unethical. The associate needs to assess whether the supervisor’s 
instruction is a “reasonable resolution of an arguable question of 
professional duty.” To answer that question, the associate should (a) 
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do some research, and (b) seek advice from someone more 
experienced. The research might include study of the case law and 
commentary interpreting the ethical or procedural rules involved. The 
associate should look for authority that supports or refutes the 
supervisor's interpretation or her own. The associate might seek 
guidance from a trusted mentor within the firm or from the firm’s 
ethics advisor, or the associate might seek confidential advice from a 
former professor or another lawyer outside the firm. If the associate 
seeks advice outside the firm, she should endeavor not to disclose 
client confidences, or should do so only to the extent allowed by Rule 
1.6. (See Chapter 4.) 


Can discipline be imposed on a whole law firm? 


Lawyer misconduct is often not just the responsibility of an individual 
lawyer but of other lawyers with whom the lawyer works, or 
sometimes of the law firm as an institution. Much legal work is done 
in collaboration with colleagues, yet the rules focus principally on 
individual responsibility. University of Arizona Professor Ted Schneyer 
and others argue that misconduct sometimes results from structural 
or cultural pressures within a firm or that better training and oversight 


within a firm might at least prevent some cases of misconduct. 17? 
Schneyer argues in favor of imposing disciplinary sanctions, such as 
fines and suspension, on entire law firms. The Ethics 2000 
Commission initially embraced this idea but ultimately rejected it 
because it feared that imposing firmwide responsibility for ethical 
violations would diminish individual accountability.17° Many scholars, 
however, believe that the profession would be helped by allowing 


discipline of law firms.1“4 

In a number of widely publicized cases, a law firm partner was 
engaged in a pattern of flagrant financial misconduct and other 
partners in the firm were aware of the misconduct but did nothing to 
stop it. Sometimes the other partners were being loyal. In other 
cases, they failed to act because they, too, were making money from 


their partners’ wrongdoing.'’° These cases point to a need to allow 
disciplinary authorities to hold firms accountable for the misconduct of 
lawyers in certain circumstances. 
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In most states, only an individual lawyer may be disciplined for 
violation of ethical rules, but the rules of New York and New Jersey 
allow imposition of discipline on law firms for certain misconduct, 
such as failure to supervise employees or failure to maintain a system 


for checking new matters to identify conflicts of interest.’/© 
Nevertheless, the ethics codes focus primarily on the responsibility of 
an individual lawyer for his or her own conduct. State tort law is not 
so narrow in assigning liability for harm. In a malpractice suit, an 
entire partnership may be held liable for the malpractice of any lawyer 


in the firm.177 
Could a law student get in trouble for violating an ethics rule? 


Law students are not subject to professional discipline for violating 
the ethics rules,178 except for Rule 8.1, which governs disclosures by 


applicants for admission to the bar.179 However, if a character and 
fitness committee became aware that a law student, working as a 
part-time law clerk, doing an externship, or working in a law school 
clinic, had violated a provision of the rules, the committee might well 
inquire into the events and delay or deny the admission of the student 


into the state bar.180 As noted above, the lawyer responsible for 
supervising the student also might be disciplined if the lawyer knew of 
the student’s conduct and did not take prompt remedial action. If 
harm resulted, the student might be sued by a client or even by the 
supervising lawyer. 


FOR EXAMPLE: Alexandria Marzano-Lesnevich, a Harvard 
law student, was a summer intern at the Louisiana Capital 
Assistance Center. She published an essay about her work 
there in which she stated that one of the Center’s clients, who 
had confessed to a murder and had been convicted, “knew 
he'd killed a boy.” She described details of the murder, 
including the “red ligature mark ringing the boy’s neck from 
where the man had used a piece of wire he’d found in the 
house.” She also wrote that “I knew he had done this only after 
suffocating the boy with a sock stuffed down his throat, piling 
one method upon the other, killing the already dead.” 
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At the time Marzano-Lesnevich wrote the essay, the 
conviction was being appealed. She planned to write a book 
about the prosecution of the murder case. The Center sued 
her to prevent the publication of the book, claiming that she 
was breaching her duty to protect client confidences and using 
information about a client to his disadvantage by 


characterizing him as guilty.181 She consented to a judgment 
enjoining her from disclosing confidential information about the 
Center’s clients, requiring her to remove her essay from 
Internet websites under her control, and directing that she 
publish a specified disclaimer in any future writings about the 
work of the Center. But the book went forward (presumably 


without client confidential information). 182 


PROBLEM 2-3 


THE LITTLE HEARING 


This problem is based on the experiences of a recent law 
school graduate whose first job was as an associate of a sole 
practitioner of immigration law. After the second day on the 
job, this new lawyer called Professor Lerman. The problem is 
based on what Lerman was told on the phone that evening. 


You graduated from law school this past spring. Your best 
friend, Pat Conway, calls you one evening, distraught. This is 
what Pat tells you. 


| started work this week at the law firm of Solomon Helman. He’s 
a solo practitioner who does mostly immigration work. His office 
is just outside Washington, D.C. It looks like a very challenging 
position. He has so much more work than he can do that he’s 
expecting me to take on the responsibilities of an experienced 
lawyer. | feel very fortunate to have gotten this job, given how bad 
the job market is. The only problem is, I’m not sure | can hack it. 
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The day before yesterday, Helman told me that the next 
morning, we'd take the train together and each handle separate 
cases in Newark and New York. | said that was impossible — I’d 
never done immigration work and had never appeared at any 
kind of proceeding. He said he had to conduct a trial in federal 
court, so there was no way he could go to Newark with me, and 
one of us had to show up. “Its just a little hearing,” he said. | 
guess it seemed like | didn’t have any choice but to go. 

Needless to say, | was completely petrified since | knew 
nothing about immigration law or immigration proceedings. | tried 
to get Helman to explain the case to me, but he said he had to 
leave. He said, “Don’t worry, we can talk about it on the train 
tomorrow.” So | met him at the train station yesterday morning. | 
was all keyed up and looking forward to getting some guidance 
about what the heck | was supposed to do. We got on the train, 
and he handed me the file and then sat across the aisle from me, 
putting his feet up on the empty seat next to him. | said, “Aren’t 
we going to talk about the case?” He said, “Sorry, | need to 
sleep.” He passed me an immigration law textbook and said, 
“Read the file. You will meet our client in the waiting room at the 
asylum office before her asylum interview. It’s a nonadversarial 
proceeding. The client has to persuade the government’s asylum 
officer that she is telling the truth and that she meets all the legal 
qualifications for asylum. So just accompany her to the interview 
with the officer and, at the end, bring out any important facts that 
the government's interviewer doesn't get to. The interview isn’t 
until two o’clock. Anything you need to know about the law you 
will find in that book.” | read the file on the train and skimmed 
through what | thought were the relevant parts of the book, but 
frankly, it didn’t help much. 

When | got to the asylum office, | had to ask the receptionist 
which of the people waiting there was my client. The clients 
English wasn’t good, but she was happy to see me. Almost as 
soon as | got there, she started crying and begging me not to let 
them send her back to Rwanda. | was sweating; | didn’t have a 
clue what to do. | tried to get her to explain the story, but it was 
hard to understand her. 

The interview started; the immigration official explained that 
unless the client persuaded him that she qualified for asylum, she 
would be put into deportation proceedings. Then he started 
asking the client questions. We really needed an interpreter, but 
we didn’t have one. | asked whether we could get an interpreter, 
but the official said that we should have brought our own. We did 
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the best we could. | felt really bad that | couldn’t do more for her. 
The interview was a disaster. | don’t know which was worse, my 
insecurity or my lack of preparation. | kept wondering how much 
Helman was charging the client for my brilliant assistance. The 
immigration official said he would issue a decision in the next 
month. | took the train back, feeling really bad about the whole 
situation. | had thought it would be worse for me not to show up 
at all, but now I’m not so sure. 

Helman took a different train. My train got stuck in the snow, 
and | didn’t get back to Washington until about 11:00 P.M. I’m 
wondering whether the client was paying by the hour, because 
the 20 minute or so interview took me about 18 hours. 

When | arrived home, | told Logan, my spouse, that | couldn't 
continue the job. | am afraid of irreparably harming people 
because of my inexperience and afraid of committing malpractice 
that would cost me my license — one that | have just gotten! | am 
afraid of tying my reputation in any way to Helman’s. | have no 
respect for my boss and doubt | can learn much from him. Logan 
was furious and told me | shouldn't quit because | don’t have 
another job and Logan doesn’t want to live on one salary. | said 
that one more day at that job would be too much. 

When | got back to the office today, Helman’s secretary gave 
me two more asylum files and told me that Helman wanted me to 
go with the clients to those interviews tomorrow. One is 
scheduled for the morning, the other for the afternoon. | asked 
her why he is dumping all this work on me. She told me he has 
1,500 active cases. There are more asylum interviews and court 
hearings scheduled each workday than Helman can attend. 

| am troubled by the lack of prehearing preparation that seems 
to be the norm in this firm. Rule 1.1 requires competent 
representation, and | don’t think | am really competent to do this 
work. | went into Helman’s office to ask him about this problem. 
He tried to reassure me. He said it makes a big difference for the 
clients to have someone at these proceedings, even if the person 
is not fully prepared. He says in his kind of practice, it is not 
financially feasible to prepare carefully for each hearing. He said 
that because his clients can afford only modest legal fees, he can 
afford to give them only modest service. If he took twice as much 
time to work up each case, he would have to close the doors and 
go out of business. Then none of these needy immigrants, to 
whom he gives at least some assistance, would get any help. He 
said that he appreciated my concern, but now it was time to get 
on with the work and prepare for tomorrow’s proceedings. | need 
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this job, but | feel sorry for the people that | am supposed to be 
helping. | don’t know what to do. 


What advice will you give to Pat? Show up and do a bad job at 
two more hearings tomorrow? Quit the job today? Aside from 
deciding whether to stay at or leave the job, is there anything 
else that Pat should or must do? 


c. Legal protections for subordinate lawyers 


Most associates in law firms are employees at will. That means they 
do not have contracts for terms of years but may resign at any time 
for any reason or may be fired at any time for any reason. Well, 
almost any reason. Associates also are members of the bar. As such, 
they have independent obligations to comply with the law, including 
the ethical rules. Sometimes a lawyer’s duties to his firm may conflict 
with his duties to the profession. Suppose an associate in a law firm 
sees a partner engage in behavior that “raises a substantial question 
as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in 
other respects.” Under Rule 8.3 or its equivalent, the lawyer is obliged 
to “inform the appropriate professional authority.” If the misconduct is 
serious, an associate is ethically obliged to blow the whistle on his 
boss or on another partner in the law firm. This, needless to say, puts 
the associate in an awkward position. Suppose instead that a partner 
instructs an associate to destroy a document that has been requested 
in discovery. If the partner’s instruction is unethical and is not “a 
reasonable resolution of an arguable question of professional duty” 
(Rule 5.2(b)), then the associate would be subject to discipline for 
following orders. 

A lawyer who is told to do something that the lawyer thinks is 
unethical has several options. 


Accept the directions of the superior 

Argue with the superior 

Discuss the problem with another superior 

Do more research or investigation to try to clarify the problem 
Ask to be relieved from work on the matter 
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e Resign (or be fired) from employment 
e Report the superior to the appropriate bar disciplinary authority 


From time to time, an associate resigns or is fired because of ethical 
qualms about something going on at work. 


FOR EXAMPLE: One of our students had a friend who had 
accepted a six-figure salary as an associate at a New York law 
firm. In one case, he was helping to represent a doctor accused 
of malpractice for failure to make a timely diagnosis of cancer. 
The x-rays of the plaintiff's decedent showed a cancerous 
growth that the doctor had missed. The partner on the case told 
the associate to destroy the x-ray plate, saying “ld rather have 
a missing documents case than have that picture come out at 
the trial.” The associate resigned from his job. 


Does the law provide any protection for lawyers who are fired 
because they refuse to participate in unethical conduct or 
because they report misconduct of other lawyers to the 
disciplinary authorities? 


Until the 1990s, the law provided no such protection. Associates in 
law firms could be fired for any reason other than one expressly 
prohibited by law (e.g., race). However, starting with the Wieder case 
in New York State, some courts have developed doctrines to protect 
attorneys who insist on ethical conduct or report breaches. 


The Wieder case 
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Howard Wieder 


Howard Wieder, an associate at a New York law firm, complained to 
the firm’s partners that another associate (1) had failed to do 
promised work on a matter on which the associate was representing 
Wieder, and (2) had forged firm checks. Wieder asked them to report 
the alleged misconduct to the state bar. The partners initially refused, 
apparently believing that no misconduct had occurred. Eventually, 
after incessant prodding by Wieder, the partners did report the lawyer 
to the disciplinary authorities. A few months later, they fired Wieder, 
who then sued the firm for wrongful discharge. The firm argued that 
Wieder was an at-will employee and that he could be fired for any 
reason. In a precedent-setting decision, the New York Court of 
Appeals held that the right to fire employees at will did not include the 
right to fire lawyers who complained of unethical conduct by another 
lawyer, because lawyers have professional duties not only to their 
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employers but to a “broader public.”'®° This principle has been 
reaffirmed and extended by other decisions in New York State. 


Case study: The strange tale of Scott McKay 
Wolas184 


Scott McKay Wolas became a partner in the New York office of 
Hunton & Williams in 1989, after stints at two other large firms. A 
1976 graduate of Fordham Law School, Wolas was the son of a 
liquor distributor. He was described as “disheveled, portly, a pit-bull 
litigator” who “took long lunches . . . and came back with a glazed 
look.”'® Hunton & Williams is a large, elite, Richmond-based firm 
where Supreme Court Justice Lewis Powell was once a partner. 

In 1991, three associates in the litigation department who worked 
with Wolas began complaining that Wolas was billing many more 
hours than he was working. One noticed that Wolas was billing for 
simple debt collection work usually handled by associates. Another 
noticed that he had billed for reviewing a memo that the associate 
hadn't yet given him.186 Wolas was a respected partner and a 
rainmaker. It took the firm 18 months to get around to investigating 
the associates’ allegations. Eventually the firm held an all-day internal 
hearing. Managing partner W. Taylor Reveley Il1187 concluded that 
Wolas had not engaged in any improper conduct. Reveley told 
associates that the firm could not prove “beyond a reasonable doubt” 
that Wolas was engaged in fraudulent billing practices.188 He said 
that Wolas was “a sloppy pig, not a dirty rat.”189 Reveley met 
individually with all of the associates to explain that they had no 
ethical obligation to report their concerns about Wolas’s unethical 
conduct to authorities outside of the firm.190 The associates who had 
complained about Wolas’s billing fraud were given negative 
performance reviews and were then fired or forced to resign. 
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(22 Ape z002) 
FORMER LAWYER, STOCK BROKER 
AND IDENTITY THEFT SUSPECT 
WITH TIES TO ORLANDO, FLORIDA 
WANTED BY FBI 


‘SCOTT WOLAS 


DOB: 04/18/1949, cores 94; e, arrano 
Also Known As: Allen Allen Leem, Hengst, Scott J. Wolas, Scott M. Wolas, Robert F. McDowall, Scott J. McKay, Scott J. McKaywolas, Scott L Wolas, 
t McDowell, ‘orn Meka. Robert Francis McDowell. 


White; Sex: Male; Height: 5'11", Weight: 205 pounds. 
Hair: Gray; Eyes: Brown. 
Address Used Patia parangia Longwood, Florida, 240 West Sabal Paim Place #31, Lor aom TAN Alba Way, Deerfield 
3208 C.E Colonial Dr tando, Florida, P O BOX 1274 Anna Maria, Florida, Sh aianl nae Peekskill, New York, 22 Pamela Road, 


Westchester, New York, 22 
Pamela Rood, Cortana Manor, New York, 200 Park Avenue, Now York: New York, Hurion 43rd, New York, New York, 200 Park Avenue, New York, New 
Jorn 3900 birabala County Rond, Boca Raton, Forse, 23440 Msbete Crea Souh, Boca Raton, Pore, 3340 MWvabela Cre, Boca Raton, Horde 200 Park 


Raton, 
Local a Park Avenue 10, New York, New York, 100 Park Avenue Florida 10, New York, New York, 100 Park Avenue, New York, New York, 101 Park, New York, 


‘The above mentioned-person is currently as of February 28, 2002 wanted by the by New York, Police Department and by the FBI, Tampa, Florida for Grand Larceny 
‘and Flight to Avoid Prosecution. 


‘The above-mentioned person is a single-state offender with prior arrests in Florida. His prior arrests include Resisting Law Enforcement Officer and Driving Under the 
Influence. He utilized a friends identty during the Seminole County Florida arrest. 


above-mentioned individual is an ex-lawyer who Is accused of conning asian viais so appa $28,000 200500 000000 OST PON 
Traian) dolore Wolas has been named in a 119-count Grand Larceny and Fraud indictment case in New Yi 


A New York Judge took the unusual steps to unseal the 1997 charges against Wolas in hopes that someone would recognize him and turn him into authorities. 
Prosecutors believe that Wolas originally started stealing from his victims/clients from 1961 to 1995 when he was a partner in a Law Firm in New York. 


His victims allegedly are family members, former law par tners, clients, doctors, lawyers, reputed organized crime figures, Charity Organizations Lestat’ y= 
"A trot used to and that 


Once Wolas was disbarred he resurfaced as a stockbroker in southem Florida, first under the name of Robert Francis McDonald (stolen identity of his 

clesemete) and later changing his oles s to Alen Leo Hengst (sicion deny of a a Washington, D.C. Librarian. en Pera bel ved fit iat Velas Wok on a 
new avenue is alleged that Wolas started running financiai schemes by offering his investor's worthless gold certificates and phantom 
Cartoon tquor deals 


investigators are under mponina Vee os Rasen anus is ts ‘The search has focused on a possible Cayman Island secret bank account. It is known 
that Wolas visited the Cayman Island by private jet several disappearing. He was last seen in mid-December 2000 at the Ortando, Florida Brokerage 
office where he was working. 


A class-action suit of more than Lap tied ating haha geal Molt He pes corset a relative in Florida recently and may even be 

hiding out in Florida. Wolas is accustomed to living a lavish life style. He likes good living, fine women, fine wine and liquors, or ar a on had 

ginfriend or two. He likes going out and drinking very expensive wines and knows them well He tke io read good books, ‘spancing money and 
rants. 


New York, New York 


Sanford, 
(407) 685-6610 


Then in 1995 Wolas disappeared with $100 million of other 


people’s money.191 Apparently he spent very little time practicing law 
but spent most of his time working on a Ponzi scheme, soliciting 
investors for a phony company that was to export Scotch whiskey to 
Japan. Some of Wolas’s law partners at Hunton & Williams (some of 
the same ones who dragged their feet about the overbilling 
allegations) allegedly invested a total of about $775,000 in the export 
business.'9 After Wolas disappeared, the managing partner said, 
“Scott took a leave of absence after he advised us that he had to 
spend more time on family business matters,” and “later in the 
summer, we mutually agreed his withdrawal from the firm would be 
appropriate, but it was for other reasons.” 193 

Wolas was disbarred from practice in New York in absentia in 
1999.194 In 2001, the Manhattan district attorney unsealed a 119- 
count indictment of him, which included charges of grand larceny and 
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securities fraud.19° By then, Wolas had been “on the lam” for more 
than five years. Some of the defrauded investors sued the law 
firm.196 At one point, Wolas was located in Florida, where he was 
working under a false name as a broker. 197 

The two associates who had been forced out of the firm sued for 
wrongful discharge, claiming that their termination was in retaliation 
for their complaints about Wolas’s billing practices. One of the 
associates, Peter Kelly,198 had been given a bad reference as well, 
which made it impossible for him to find work in New York. He moved 
to Texas and sued the firm for wrongful discharge, citing Wieder. The 
court denied the firm’s motion for summary judgment. The court 
concluded that “if a law firm fires an associate in retaliation for 
reporting a lawyer’s misconduct to the firm, its action is inherently 
coercive and necessarily implies an effort to impede post-termination 
reporting to the Disciplinary Committee. Thus, a cause of action is 
available under Wieder.”'29 On the day before a trial was scheduled, 
the firm agreed to pay Kelly an “undisclosed amount.” Kelly agreed to 
keep the terms of the settlement confidential.2 

Wolas was finally apprehended in 2017 after committing additional 
frauds in Massachusetts and Florida. Wolas’ ex-wife, Cecily Sturge, 
with whom he stayed in contact, filed a petition in 2017 to obtain 
Wolas’s $650,000 retirement account from Hunton & Williams. Law 
enforcement authorities had interviewed Sturge and discovered 
evidence that she and Wolas were in frequent contact and had rented 
a room in a condo together; he was arrested at the condo and 


indicted on additional charges.2°" 

During the twenty-two years between his disappearance in New 
York and his arrest in Florida, Wolas engaged in numerous scams. 
The indictment listed aliases he used to conceal his identity, including 
Eugene J. Grathwol, Allen L. Hengst, Drew Prescott, Frank Amolsch, 
Endicott Asquith, and Cameron Sturge. In one of these schemes, he 
lured people to make investments of at least $1.5 million, claiming he 
would use the money to develop a Florida beach club. He spent the 
money instead of investing it. In June 2018, Wolas pleaded guilty to 
seven counts of wire fraud and charges of aggravated identity theft, 
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misuse of a social security number, and tax evasion. In 2019, he was 
sentenced to nearly seven years in prison.222 


Questions about the Wolas case 


1. Why do you think that Hunton & Williams dismissed the 
associates’ expressed concerns that Scott Wolas was engaged in 
unethical and unlawful behavior? Should Hunton & Williams have 
reported Wolas to the disciplinary authorities under Rule 8.3 on 
the basis of the associates’ claims? 

2. Suppose as a law firm associate you become aware that one or 
more lawyers in the firm was engaged in serious unethical 
conduct such as the Wolas Ponzi scheme. What would you do? 
Would you report to management? To the disciplinary authorities? 
To law enforcement? What obstacles might make it difficult to take 
action? 

3. Now imagine that as a law firm partner you learn that another 
partner is engaging in a Ponzi scheme like the one that Wolas 
operated. Would you be freer to blow the whistle than an 
associate would, or would you still face obstacles to taking action? 


FOR EXAMPLE: David Joffe, an associate in the New York 
office of King & Spalding, discussed with the firm’s general 
counsel his view that some of the firm’s partners may have 
violated ethics rules in connection with representations to a 
court in recently settled litigation. Joffe also emailed the chair of 
the firm’s business litigation associates committee, opining that 
the partners had shown poor judgment, and it was therefore 
justifiable that the judge in the settled litigation had ordered the 
firm to show cause as to why it should not be sanctioned. The 
firm fired Joffe, ostensibly for failing to prepare “practice plans,” 
something that no other associate had been sanctioned for 
failing to do. Joffe sued. The court denied summary judgment 
for the firm and allowed the case to go to trial based on Wieder, 
even though Joffe had not reported his concerns to bar counsel. 


219 


It also said that he did not have to prove that an actual ethical 
violation had occurred.2°° 


Have other jurisdictions created a wrongful discharge claim for 
associates who object to unethical conduct by other lawyers in 
their firms? 


Some other jurisdictions have adopted similar rules,2°4 but others 


have rejected the principle.29° Lawyers fired for insisting on 
compliance with ethical rules are allowed to sue for wrongful 


discharge in some states but not others.2% 


FOR EXAMPLE: Alan Jacobson was an associate in an Illinois 
firm. He realized that his firm was filing debt collection suits 
against consumers in violation of the venue provisions of the 
Federal Fair Debt Collection Practices Act.29’ The act permits 
a debt collection suit to be instituted only where the consumer 
resides or where the consumer signed the contract on which 
the suit is based. Apparently the firm was filing such suits in 
other courts, which were less convenient for the consumer 
defendants. 

Jacobson complained to James Knepper, a senior partner, 
that the firm was violating Rule 3.3 by representing falsely to 
the courts that the venue of the lawsuits was proper. Knepper 
told Jacobson that the firm would change this practice. The 
practice did not change. Jacobson talked to Knepper again. 
Knepper assured him again that the firm would soon begin to 
file its cases in the proper venues. Again, the practice did not 
change. After Jacobson spoke to the partner for the third time, 
the firm fired him. He sued the firm, but the Illinois Supreme 
Court denied relief. 


The court agreed that the firm’s practice violated the ethical 
rules. The court noted that Jacobson had a duty to report the 
unethical conduct to the bar disciplinary authorities and 
concluded that the duty to report was sufficient protection for 
the public against unethical behavior by lawyers. Therefore, 
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the court concluded, there was no need to allow associates 
who were fired for insisting on compliance with ethical rules to 
sue law firms for wrongful discharge. The chief justice, 
dissenting, said that “today’s opinion serves as yet another 
reminder to the attorneys in this state that, in certain 
circumstances, it is economically more advantageous to keep 
quiet than to follow the dictates of the Rules of Professional 


Responsibility.”2°% 


D. Civil liability 


Suppose a client hires a lawyer to represent her in a matter that is 
scheduled to be heard in court in a week. The lawyer misses the 
court appearance and, as a result, a default judgment is entered 
against the client, ordering her to pay damages. This client, having 
been damaged by the lawyer’s mistake, might sue the lawyer for 
negligence, intentional misconduct, breach of contract, or breach of 


fiduciary duty.2°9 The client might, in addition, file a complaint with a 
disciplinary agency, but a disciplinary action would not provide the 
client with compensation for the harm she suffered. Nevertheless, the 
client does have a number of avenues to pursue relief. 

In this section of the chapter, we discuss legal malpractice, breach 
of fiduciary duty, and other civil liability that arises from tort law, 
contract law, and agency law. We offer some examples of potential 
lawyer liability for violation of statutes, agency regulations, and court 
rules. This section also discusses cases in which lawyers are 
disqualified from representation of clients because of conflicts of 
interest. A conflict of interest may lead to a disciplinary or malpractice 
action, but it may also be the basis of a disqualification motion. 


1. Legal malpractice 


A person harmed by professional misconduct can sue a lawyer for 
“legal malpractice.” The suit may involve a tort claim for negligence or 


intentional misconduct, an asserted breach of the contract?! 
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between lawyer and client, or an allegation that the lawyer violated 
his fiduciary responsibility to the client. A single lawsuit may assert 
more than one of these theories of liability. The term “legal 
malpractice” is an umbrella term that covers all of these types of 


causes of action.2" 
What are the elements of a tort claim of legal malpractice? 


A tort claim of legal malpractice may involve either a claim of 
negligence or one of intentional misconduct. The client must assert 


e that the lawyer owed a duty to the plaintiff, 

e that the lawyer failed to exercise “the competence and 
diligence normally exercised by lawyers in similar 
circumstances,”212 and 

e that the breach of duty caused harm to the plaintiff.219 


Why do people say it is so hard to win a malpractice case? 


A party seeking to prove that a lawyer’s conduct “caused” the harm 
must establish that “but for” the lawyer’s conduct, the harm would not 
have occurred. This means that a plaintiff in a legal malpractice 
matter must try “a case within a case.” Not only must she 
demonstrate that the lawyer’s conduct was below par, but she must 
prove that but for the lawyer’s mistake, the client would have 
prevailed in the matter in which the lawyer represented her. 

It used to be that an aggrieved client had a hard time finding a 
lawyer who was willing to sue another lawyer. This may still be a 
problem for some clients, especially in small communities in which all 
the lawyers know one another, but this problem is largely a thing of 
the past. The number of claims and judgments against lawyers has 
grown enormously in the last few decades. Consequently, many 
lawyers, and even entire law firms, now specialize in representing 


lawyers, clients, or both in matters involving professional liability.214 


Why is legal malpractice sometimes characterized as a tort and 
sometimes as a breach of contract? 
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Although many malpractice claims are framed as tort claims, the 
lawyer-client relationship is contractual in nature, so a client seeking 
redress against a lawyer may also allege breach of contract. There 
are differences in what must be proven to establish a cause of action 
and in the rules for calculation of damages. State law is inconsistent 
on whether legal malpractice is a tort claim, a contract claim, or both. 
Some jurisdictions allow only tort claims. Others allow only contract 
claims. A third group allows both types of claims but differentiates 


based on the facts alleged or on the relief sought.21° 


What are some of the most common mistakes made by lawyers 
that lead to malpractice liability? 


A client may sue a lawyer for damages based on any mistake by a 
lawyer that would not have been made by an ordinarily competent 
and diligent lawyer in the same circumstances. For example, a lawyer 
who allows a statute of limitations to run without filing suit on behalf of 


a client may incur malpractice liability.27© A lawyer who represents 
two clients with conflicting interests may be liable for malpractice if 
harm results.217 

Many malpractice claims have common origins. One experienced 
practitioner in Seattle offered the following “top ten” list of 
professional practices that risk triggering claims of professional 
liability: 


1. Ignore conflicts of interest. 

2. Sue your former client for an unpaid fee. 

3. Accept any client and any matter that comes along. 

4. “Do business” with your client. 

5. Practice outside your area of expertise. 

6. Go overboard in opening branch offices and making lateral 
hires. 

7. Leave partner peer review to the other firms. [In other words, 
our firm doesn’t need to do it.] 

8. Ignore a potential claim and represent yourself in a 
professional liability dispute. 

9. Settle a matter without written authorization from your client. 
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10. Fail to communicate with your client.21® 


What remedies are available to a client who sues for legal 
malpractice? 


A court may order the lawyer to pay damages for harm caused by 
malpractice, but it also could order compliance with an injunction, 
return of property, alteration or cancellation of a legal document, or 


other remedies.2'9 
How frequently are legal malpractice claims asserted? 


The ABA reported in 2011 that between 2008 and 2011, more than 
53,000 claims of legal malpractice were made against lawyers’ 
insurance companies. The most common practice areas in which 
malpractice claims occurred were real estate matters (20 percent) 
and personal injury (claims against plaintiffs’ lawyers) (16 percent). 
The most common types of claims involved substantive errors (45 


percent) and administrative errors (30 percent). 22° 


Is a claim for breach of fiduciary duty different from a 
negligence-based malpractice claim? 


Yes and no. It is a separate cause of action that originates in the 
common law of fiduciary duty, which applies not only to lawyers but 
also to others who are deemed to be fiduciaries. A fiduciary is 
someone who assumes a position of trust in relation to another. 
Examples include stockbrokers and financial advisors as well as 
lawyers. Fiduciaries owe special duties not to misuse property or 
information that has been entrusted to them,221 must place the 
interests of the other above their own interests, and must act in good 


faith on the other’s behalf.222 

A client who sues her lawyer for malpractice will sometimes 
include a claim of breach of fiduciary duty because in some states 
there are procedural advantages to doing so, such as a longer statute 
of limitations or a shift in the burden of proof. But the differences 
between the two types of claims are not very great; in both cases, the 
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plaintiff must prove the breach of a duty and that the breach caused 
financial or other injury.229 


What fiduciary duties does a lawyer owe to a client? 


The Restatement provides the following list of the fiduciary duties 
owed by lawyers to their clients. 


Safeguarding the client’s confidences and property 
Avoiding impermissible conflicting interests 
Adequately informing the client 
Following instructions of the client 
Not employing powers arising from the client-lawyer 


relationship adversely to the client?24 


What are the elements of a claim of breach of fiduciary duty? 


As in a negligence action, a plaintiff must prove that but for the 
lawyer’s misconduct, the plaintiff would have obtained a favorable 
judgment or settlement in the case in which the lawyer originally 
represented the client or that the plaintiff suffered some other 


compensable harm.22° 


Do some lawyers owe fiduciary duties based on something other 
than a lawyer-client relationship? 


Yes. Lawyers often take on fiduciary roles other than that of legal 
representative. A lawyer may serve as a broker, an escrow agent, an 
expert witness, an executor, or a trustee. Such lawyers may owe 
fiduciary duties to clients and/or to nonclients as a result of these 
assumed duties. For example, a lawyer who serves as an escrow 
agent might have obligations to disclose information about the escrow 
to an opposing party.22© But even a lawyer who does not take on a 
special fiduciary role has fiduciary obligations that arise out of the 
duties undertaken in representing a client. 


Could a lawyer be disciplined, sued for malpractice, and 
criminally prosecuted, all for one act of misconduct? 
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Yes, a lawyer who violates criminal law in the course of practicing law 
or who helps a client violate criminal law can be prosecuted in 
addition to being disciplined and sued for legal malpractice. As in 
other types of cases, defendants can be held both criminally and 
civilly liable. It is not common for lawyers to go to jail, but it does 
occasionally happen. 
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Webster Hubbell 


FOR EXAMPLE: Former U.S. Associate Attorney General 
Webster Hubbell was prosecuted for mail fraud and tax evasion 
because he engaged in billing and expense fraud while in 


private practice in Arkansas.22’ He was disbarred for the same 
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misconduct and also sued by his law firm for fraud, larceny, and 
embezzlement.22° 


Could a lawyer be liable to a person who was not a client? 


Lawyers do various work on behalf of clients that, if done improperly, 
could cause harm to someone other than a client. If the lawyer is 
found to have owed a duty to the third person, and if it is shown that 
harm was caused by improper conduct by the lawyer, some states 
will find the lawyer liable to the third person.222 Among the third 
parties to whom a lawyer owes duties in those states are prospective 
clients and people who are the intended beneficiaries of the lawyer’s 
work for a client, such as those who will inherit assets under a will 


drafted by a lawyer.222 


FOR EXAMPLE: Seeking to help his brother-in-law get a loan 
with the borrower’s farm equipment as collateral, a lawyer 
named Theodore Proud falsely represented to the lender that 
he had searched and ascertained that there were no liens on 
the equipment. The borrower defaulted on the loan and 
committed suicide. The lender sued Proud for negligent 
misrepresentation. The court held that Proud was liable to the 


lender even though the lender was not his client.29" 


2. Malpractice insurance 


In the last several decades, an increasing number of lawyers have 
been held civilly and criminally liable for misconduct. Some forms of 
civil liability are covered by malpractice insurance. All large firms are 
covered by malpractice insurance policies, and most small firms and 
solo practitioners carry insurance also. 


Are lawyers required to carry malpractice insurance? 


Lawyers are not required to purchase malpractice insurance, except 
in Oregon, where the annual licensure fee includes a certain amount 
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of liability insurance.2°2 Even so, most lawyers purchase policies.2°° 
Uninsured firms tend to assert either that insurance is not necessary 
to their practice or that they believe purchasing malpractice insurance 
increases the likelihood of being sued.2°4 


Can prospective clients find out which lawyers have malpractice 
insurance? 


Yes, in many states. About half the states now require that lawyers 
disclose whether they have malpractice insurance, either to the bar or 
directly to clients. In most states in which lawyers are required to 
disclose coverage to the bar, this information is made available to the 


public.2°° The idea is that if lawyers are required to disclose whether 
they have malpractice insurance, lawyers will have a business 
incentive to obtain coverage.2°© 

The ABA has issued a Model Court Rule on Insurance Disclosure. 
States that have adopted the Model Rule may suspend a lawyer who 
fails to state whether she is insured or provides false information 


about coverage.2°/ 


What kinds of mistakes are unlikely to be covered by a 
malpractice insurance policy? 


If you go to work for a law firm that has malpractice insurance, you 
should not get a false sense of security based on the insurance 
coverage. Although malpractice insurance policies do provide 
coverage for some lawyer negligence, they exclude many types of 
problems from coverage. Here is a list of some types of liability that 
are not covered in many malpractice insurance policies. 


e Intentional acts, including fraud or other dishonest conduct 
(like billing or expense fraud)22® 

e Orders of restitution of legal fees, fines, or penalties 

e Orders to pay punitive damages (though in some states, 
lawyers can purchase separate coverage for these) 

e Conduct of lawyers in other roles, such as notary public, title 
agent, fiduciary, or trustee 
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e Conduct of lawyers who represent businesses of which they 
are also part-owners 
e Intra-firm disputes, such as liability to former partners or former 


employees?°9 


3. Other civil liability 


We have briefly reviewed some of the professional liability rules under 
which lawyers may be liable to clients or to others. In considering the 
potential liability of lawyers, it is important to recognize that lawyers 
also may be liable either to clients or to nonclients for a whole variety 


of conduct that also could result in liability for nonlawyers.249 For 
example, a lawyer could be liable for 


advising or assisting unlawful client conduct, 
stealing, 

lying, 

intentional infliction of emotional distress, 
breach of contract, or 


violation of regulatory statutes.241 


We next take a closer look at the last two of these. 


a. Liability for breach of contract 


Another set of cases that create “lawyer law” are cases in which 
courts nullify contracts to which lawyers were parties or contracts 
negotiated by lawyers. If a lawyer negotiates an unfair fee agreement 
with a client through misrepresentation or overreaching, the fee 


agreement is voidable, just as is any contract so negotiated.242 If a 
lawyer negotiates a settlement based on false representations, the 
settlement agreement may be voidable even if it is embodied in a 
judgment.24° Similarly, if a lawyer enters into a business transaction 
with a client without complete disclosure of the lawyer’s interest in the 
transaction and his consequent inability to give disinterested advice, 


the transaction may be invalidated.244 
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b. Liability for violation of regulatory statutes 


Even though the courts claim the exclusive authority to regulate 
lawyers, lawyers are bound by law as are ordinary citizens. In the 
twenty-first century, every professional (and many other people) must 
be aware of a wide range of federal, state, and local statutes and 
regulations that prohibit certain conduct and require other conduct. 
For example, if you have clients who are required to file documents 
with banking or securities regulatory agencies, you as the lawyer may 
be directly subject to certain regulatory requirements. Many 
administrative agencies have special rules that govern lawyers who 
practice before or file documents with those agencies. If you engage 
in lobbying before federal or state legislative bodies, you must comply 
with registration and disclosure requirements. Lawyers are subject to 
laws on employment discrimination, debt collection, and some 
consumer protection issues. We do not offer a comprehensive review 
of the “other law” that governs lawyers. Some examples are 
mentioned in the section on criminal liability of lawyers. We suggest 
that whatever field of practice you pursue, you should familiarize 
yourself not just with the relevant law that particularly governs 
lawyers, but with other applicable law as well. 


4. Disqualification for conflicts of interest 


Another substantial body of “lawyer law” consists of the judicial 
Opinions resulting from motions to disqualify lawyers because of 
conflicts of interest. These motions are often made by opposing 


counsel rather than by the lawyer’s own clients.24° 


In deciding motions to disqualify lawyers because of alleged 
conflicts of interest, do the courts simply interpret the state’s 
ethical codes? 


No. In deciding these cases, the courts are influenced by the ethics 
rules on conflicts of interest, but the ethics rules articulate standards 
for discipline, not disqualification. Many courts follow their own 
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common law standards, which may not be the same as those in the 
ethics rules. This issue is explored in Chapters 6, 7, and 8. 


E. Criminal liability 


Lawyers are supposed to be “officers of the court” and guardians of 
our legal system. One might suppose, then, that members of the legal 
profession would be scrupulously attentive to the law that governs 
them and that few lawyers would ever be charged with or convicted of 
serious crimes. 

If there ever was a time when lawyers were somewhat protected 
from criminal prosecution for white-collar crime, that time has long 
since passed. Numerous lawyers, including many elite or high-profile 
lawyers, have been indicted, convicted, sentenced, and disbarred for 
dishonest professional conduct that once might not have had 
significant professional consequences.24© One need only open the 
morning paper to learn that this idealized notion of the legal 
profession is far from reality. It has become surprisingly common for 
lawyers to be indicted, prosecuted, and imprisoned for crimes such 
as tax fraud, mail fraud, and securities fraud, as well as theft from 
clients or from their firms. 


FOR EXAMPLE: William Lerach, a partner in the respected firm 
of Milberg Weiss, was known as the “King of Class Actions,” but 
he had been making unlawful payments to people who agreed 
to be the plaintiffs in the firm’s cases. The scheme involved 
more than 150 cases over a period of 20 years and was alleged 
to have produced more than $200 million in profits for the firm. 
Lerach was disbarred, had to forfeit $8 million, and served 
nearly two years in prison, but his plea bargain reportedly 
enabled him to keep tens of millions of dollars from an Enron 


settlement.24/ 
The frequency of indictments of corporate general counsels has 


increased. In 2007, for example, 10 general counsels faced federal 
indictments for civil or criminal fraud, most relating to the backdating 
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of stock options.24® Indictments of lawyers for securities fraud have 
also increased. David W. Porteous, a Chicago lawyer, reported that 
between 1999 and 2005, the Securities and Exchange Commission 
(SEC) brought cases against 125 lawyers. 249 In recent years, the 
SEC has warned that corporate lawyers may be liable not only for 
their own participation in fraud but for failing to play a “gatekeeper” 
role: that is, “for providing perfunctory and potentially negligent ‘it 
depends’ equivocal advice” about whether a product, particularly a 
cryptocurrency product, is a security whose issuance must meet 


statutory standards.2°° Some people claim that the SEC has been 
too aggressive. But Linda Chatman Thomsen, the director of the 
Enforcement Division at the SEC from 2005 until 2009, disagrees. 
She notes that cases against companies and their lawyers involved 
“secret slush funds, forgery, grants to fictitious employees, falsified 
corporate documents, self-dealing, self-enrichment and lying” to 
auditors. “Are we overreaching?” she asked a reporter. “You tell 
me.”251 

One way to provide a picture of the increase in criminal indictment 
of lawyers is to provide snapshots of a few cases. 


Criminal prosecutions of lawyers: A few examples 


Lawyer Factual Guilty pleas Notes 
defendant and allegations and penalties 

background 

Wendy Weikal- Stole more than Pleaded guilty, About 30 of 
Beauchat, 47, $6.3 million sentenced to Beauchat’s 


Gettysburg, PA from over 30 serve 15 years, former clients 
clients, many of and pay more attended the 
them elderly or than $12 million sentencing 


vulnerable. in restitution hearing, half of 
“She offered.. and those reading 

. to invest their  forfeiture.2°° statements 

life savings... She was aloud in 

with her at disbarred by court.256 She 
above-market consent.254 was taken into 
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Miles Lamar 
Gammage, 59, 
Cedartown, GA 


141 


James G. 
Perdigao, former 


partner at Adams & 


interest rates. . 
. . [S]he used 
their money to 
pay her law 
firm’s 
expenses, give 


herself a salary 


and binge on 


lavish vacations 


and other 
luxuries.”2°2 


Stole $1.3 
million from 
clients, often 
converting 
settlement 
funds in 
workers’ 
compensation 
cases. He 
settled cases 
without 
authorization 
and forged 
client 
signatures on 
settlement 
checks, among 
other 
misconduct. 


Stole tens of 
millions of dollars 
from his casino 
clients. He got 


Sentenced to 
serve 5 years, 
10 months, 
followed by 
probation, and 
to pay $1.3 
million in 
restitution. 
Disbarred.2°° 


Pleaded guilty to 
30 counts of mail 
fraud, bank fraud, 


custody after 
the hearing. 


Before he was 
caught, 
Gammage went 
on gambling 
excursions to 
other states on 
his private jet, 
often 
accompanied 
by an 
associate.2°/ 


After Perdigao 
came under 
suspicion, 


tax evasion, money surveillance 
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Reese, New 
Orleans 


Campbell Holder, 
New York City 


Jeffrey D. Grant, 
New York City 


caught when a 
client called to ask 
a question about a 
bill and, because 
Perdigao was not 
in the office, a 
temporary 
employee 
transferred the call 
to the firm’s 
accountants, who 
could find no 
record of 
Perdigao’s bill. 


Stole $1.6 million 
from seven clients; 
$300,000 from the 
beneficiaries of the 
estate of their son, 
who had been 
stabbed to death 
while intercepting a 
shoplifter; and 
$192,000 from a 
client imprisoned 
for murder who 
inherited the 
money from his 
mother. 


Claimed falsely 
that his firm, 
supposedly located 
at 40 Wall Street, 
was badly 
damaged by the 
attack on the World 
Trade Center in 
2003. Applied for 
and received an 
Economic Injury 
Disaster Loan from 


laundering, and 
other crimes. 
Sentenced to serve 
15 years and pay 
$23.5 million in 
restitution. 
Disbarred. 


Pleaded guilty to 
grand larceny. 
Sentenced to serve 
3 ’4 to 10 years. 


Pleaded guilty to 
wire fraud and 
money laundering; 
sentenced to serve 
18 months. 
Disbarred. 


234 


cameras caught 
him removing 60 
boxes of files from 
the firm’s office. 
Even after 
resigning and while 
negotiating 
restitution with the 
firm, he sent $19 
million to a Swiss 


bank.2°8 


Holder is said to 
have used the 
money he stole to 
pay for a Lexus, a 
BMW, Caribbean 
trips, and designer 


clothing.2°2 


Settled a civil fraud 
case by agreeing 
to pay 
$300,000.260 


the Small Business 
Administration. 


142 
J. Richard Rossie, Charged with Pleaded guilty to Three years earlier, 
Memphis stealing $3 million two counts of theft when his law 
from his clients, of property worth partner was 
using the money to over $60,000. convicted for 
buy antiques and Sentenced to 10 stealing millions 
investments. years in prison. from clients, 
Rossie testified 
against him and 
was adamant that 
the partner go to 
jail.281 
James Benny Stole more than $1 Sentenced to 10 to While on parole, he 
Hobbs, New million from his 20 years in prison. was charged with 
Hampshire clients. aggravated sexual 


assault on a minor 
under 15. While 
fleeing arrest, he 
was shot dead by 


police.262 
Are these cases outliers? 


Yes, of course. Most lawyers would have nothing to do with this sort 
of conduct. However, indictments of lawyers for a variety of illegal 
activities are occurring more frequently than in the past. A Google 
search of “lawyer stole from clients” produces a dizzying variety of 
cases. It is not clear whether criminal activity among lawyers is 
increasing, whether prosecutors are more willing to indict members of 
their own profession, or both. 


Since lawyers are sworn to obey the law and to protect the legal 
system, why do lawyers commit crimes? 


Some lawyers become involved with criminal activity because of 
addictions, with the consequent impairment of judgment, decline in 
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cognitive function, and need for fast cash. Other lawyers seem to be 
afflicted by an intense desire to acquire wealth, untempered by 


ordinary moral judgment.2°° Sometimes this extreme materialism is 
triggered in part by mental illness or psychological problems. The fire 
is often fed when lawyers are surrounded by other highly materialistic 
partners, clients, family members, or social friends. 

Whatever the cause, lawyer greed seems to be on the rise. This 
presents yet another challenge that must be addressed by lawyers 
who aspire to preserve and protect the legal profession. 

Greed is not the only reason lawyers may be tempted to cross the 
line between sound practice and possible misconduct. Excessive 
loyalty to clients or prospective clients, or eagerness to attract new 
business, may interfere with good judgment. 


FOR EXAMPLE: The activist group Global Witness conducted 
a sting operation in which its investigator visited 13 lawyers, 
pretending to be working for the minister of mines in an African 
country. He said that the minister had obtained millions of 
dollars from companies that wanted to do business in his 
country and asked each lawyer for advice on moving the money 
into the United States so that the minister could buy a 
townhouse in New York and a private jet or yacht. The 
investigator secretly filmed the lawyers. Twelve of the 13 
lawyers offered advice such as concealing the transaction by 
routing the funds through someone else, a “straw man.” Two of 
the lawyers suggested that the money could be funneled 
through their firm’s bank accounts, and that the firm would not 


have to tell authorities where the funds originated.2°4 


F. Client protection funds 


Every state maintains a client security fund whose function is to 
reimburse, at least in part, clients whose lawyers have stolen their 
money. A client might be able to sue the lawyer to recover the funds, 
but if this is not feasible (e.g., because the lawyer is destitute or has 
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disappeared), a state client protection fund may provide some 
compensation. 

Although most lawyers are honest and responsible, so many 
lawyers steal client funds that every state has set up a clients’ 
security fund.2°° Most programs are now called the “Lawyers’ Fund 
for Client Protection.”2°© The idea behind the client protection funds 
is that if the legal profession is responsible for regulation of lawyers, 
the profession also should take collective responsibility to provide a 
remedy for thefts by dishonest lawyers in cases in which the client 
cannot recover from the offending lawyer. 

Lawyers sometimes cause losses to clients through negligent 
mistakes. If the lawyer has malpractice insurance, the client may be 
compensated for that loss through a malpractice claim. Malpractice 
insurance does not cover intentional misconduct, so if the lawyer 
steals a clients money, the lawyer’s insurance policy would not cover 
the loss, but the state client protection fund might cover it.2°7 


How did client protection funds come to be established in every 
state? 


In the Anglo-American legal systems, lawyer regulators have been 
crafting remedies for clients whose lawyers have stolen their money 
since 1901, when the British Parliament passed a statute to make ita 
criminal offense to steal funds or property held in trust. In 1933, 
Parliament required the Law Society in Britain to draft rules requiring 
lawyers to keep their own funds separate from client funds.2°° These 
acts laid the groundwork for current American rules on lawyer 
management of client funds. 

Cross an ocean and fast-forward through most of the twentieth 
century. Client security funds began to be established in the United 


States in the 1960s. 29 By 1981, the ABA had recognized that 


[djespite the best attempts of the legal profession to establish high 
standards of ethics and severe disciplinary standards for their breach, it 
is a fact that some lawyers misappropriate money from their clients. 
Typically, those lawyers lack the financial wherewithal to make 


restitution to their victims.2/° 
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Even before the ABA acted, many states had established client 
protection funds. In 1981, the ABA adopted a set of Model Rules for 
Lawyers’ Funds for Client Protection. The goal of the ABA's adoption 
of these rules was “to provide meaningful, prompt, and cost-free 
reimbursement to clients who have been injured by a lawyer’s 


dishonest conduct.”2/1 


Why do state bars need to compensate clients whose lawyers 
have stolen their money? 


There are numerous cases in which lawyers have stolen large sums 
from clients, and the clients have no recourse against the lawyers. As 
Bill Ricker, a Florida leader in client protection, explains, “While the 
number of thieves is low, the loss to clients can be catastrophic.”2/2 A 
wide variety of cases wind up before the client protection funds. 


FOR EXAMPLE: A man in New York murdered his wife. The 
wife’s life insurance policy paid more than $69,000 to a trust 
whose beneficiary was the infant child of the mother. The 
trustee’s lawyer, John Gussow, forged the signature of the 
trustee on the check from the insurance company and took the 
funds for his own use. Nobody discovered the theft until after 
Gussow died. The New York client protection fund reimbursed 


the trust for the stolen money.2/2 


FOR EXAMPLE: James V. Higgins, a sole practitioner in New 
Jersey, died in 1992. After his death, his widow discovered that 
Higgins had settled personal injury actions without his clients’ 
knowledge. He forged their signatures on the settlement checks 
and stole the funds. The client security fund processed claims 
for reimbursement from 26 former clients who alleged that 
Higgins had stolen money from their settlements. The client 


protection fund paid out $292,000 on these claims.2”4 


This instake of theft by lawyers was reported in the legal press: 


Of all the hard luck stories on file at the Lawyers’ Fund for Client 
Protection, Sarah Kiss may have claim to the worst. The lawyer who 
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handled her divorce in 1987 was Jack B. Solerwitz, who stole [from her] 
$70,834 . . . of the proceeds from the sale of her home in Far Rockaway, 
Queens. She then hired Manhattan attorney Bertram Zweibon to take 
over her divorce case and he helped her obtain reimbursement from the 
client protection fund in 1990. Then he stole the money. . . . The 32- 
=year-old mother of three young children had an uncanny and 
unfortunate instinct for choosing legal counsel: both lawyers turned out 
to be among the most notorious thieves ever discovered in the New 
York bar. 

Mr. Solerwitz . . . stole more than $5 million from law clients and 
business associates in the 1980s and the fund paid out nearly $3 million 
to 98 of his clients, which stands as a New York record. He pleaded 
guilty to grand larceny in 1990 and [was sentenced to serve] five to 15 
years in state prison. 

Mr. Zweibon . . . , a 63-year-old solo practitioner, pleaded guilty to 
grand larceny last year and [was sentenced to serve] one to three years. 
He was accused of stealing $2 million from clients and investors, 
including charities and estates, and 13 of his law clients have filed 


claims with the fund alleging more than $1.4 million in losses.2/° 


This bizarre story has a happy ending. After losing her money to 
Zweibon, Kiss applied to New York’s client protection fund for a 


second time. It awarded her $74,917.2/6 


How many claims are filed for reimbursement of funds stolen by 
lawyers, and how many clients are reimbursed? 


Between 1980 and 2016, over 144,000 claims for reimbursement 
were filed, and of those, nearly 75,000 were approved for 


payment.2’’ Over that period, the client security funds paid out over 
$770 million to clients whose lawyers had stolen money from 


them.?”8 These numbers underestimate the amount of lawyer theft 
because most clients don’t know of the existence of the client security 
funds. 


Where does the money come from for client protection funds? 


A majority of states fund the client protection funds by collecting an 
annual fee from each lawyer.2’2 The annual fee per lawyer varies 
from $10 to $470, depending on the state.2°° Some of the funds are 
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generated through legislative appropriations, and some through 
income on investment of previously appropriated funds. About 10 
percent of the funds are obtained by restitution from the offending 


lawyers.2°1 


How much money is paid out to victims of lawyer theft by client 
protection funds? 


The numbers, sizes, and aggregate amounts of claims paid by 
different states vary considerably. An ABA survey of client protection 
funds shows that between 1996 and 2016, the funds paid out $619 
million to victims of lawyer theft. In 2016, California paid out almost 
$8 million to reimburse victims of theft by lawyers, despite that state’s 
$100,000 ceiling on the amount any one client could recover. More 


than 1,500 applicants were approved.2°2 


Are the client protection funds able to fully reimburse the losses 
of clients whose lawyers have stolen their money? 


No. The amount paid out by a state fund bears little relationship to the 
amounts of the claims filed. Many client protection funds reimburse 
only a fraction of the valid claims that are submitted to them. Each 
fund has guidelines that set a maximum reimbursement per claim or 
a maximum amount of reimbursement per dishonest lawyer. The per- 
claimant limits vary from $10,000 in Mississippi and West Virginia to 
$400,000 in New Jersey and New York.2°% 

Many claims are paid only in part, either because of limits 
imposed by a fund or because of a particular fund’s lack of resources. 
For example, the Illinois fund had more than $3 million in unpaid 
claims in 2006 simply because of the payment limitations imposed by 
the fund. 


Do some client protection funds reimburse for more claims than 
others? 


Yes. In 2010, just six states — California, Maryland, Massachusetts, 


New Jersey, New York, and Pennsylvania — were responsible for 
nearly 70 percent of the amount of all client protection fund 
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reimbursements.2°* If one assumes that dishonest lawyers are 
distributed evenly throughout the country, this suggests that the funds 
in some states are functioning poorly in responding to lawyers’ thefts 
of client funds. 


Do the client protection funds sue lawyers whose clients they 
reimburse? 


Yes, many of the client protection funds regularly file suits for 
reimbursement against the offending lawyers. But many of the 
defendants can’t be found or have no assets. In such cases, the 
client protection funds often file suit to collect the funds from 
potentially responsible third parties, including former partners of the 
responsible lawyers (though most are solo practitioners), banks, title 


insurance companies, and others.2°° 


FOR EXAMPLE: In the Higgins case discussed above, after the 
New Jersey client protection fund paid his former clients’ claims, 
it assigned their rights to recover the stolen money to the client 
protection fund. The fund then sued the bank where Higgins 
had deposited the stolen checks. The Appellate Division of the 
New Jersey Superior Court held that the client protection fund 
acted properly in paying the claimants and then seeking 
reimbursement from responsible third parties. It also concluded 
that the bank was strictly liable for conversion for paying on a 


forged instrument.2°© 


Do the client protection funds take initiatives to prevent lawyers 
from stealing client funds? 


The client protection programs include many initiatives to prevent the 
harms that they seek to remedy. Among these are 


e a model trust accounting and financial record-keeping rule 
that, once adopted by a state, guides lawyers in the care and 
management of client funds; 

e programs to ensure that banks notify the lawyer regulators 
when a lawyer withdraws more funds from a client trust 
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account than have been deposited into the account (a trust 
account overdraft usually indicates a problem, to put it mildly); 

e systems to conduct random audits of client trust accounts 
maintained by lawyers, so that every lawyer knows that if he 
“borrows” money from the client trust account, he might get 
caught;287 

e programs to provide technical assistance to lawyers who lack 
skills in law practice management; 

e lawyers’ assistance programs, which provide counseling and 
guidance to lawyers who struggle with alcohol or drug abuse, 
mental illness, learning disabilities, or other problems that 
affect their ability to practice law. 


Why do new lawyers need to know about the client protection 
funds? 


The operation of the client protection funds makes clear that a 
significant number of lawyers use their professional positions to steal 
their clients’ money. It is important for every member of the legal 
profession to understand this problem. New members of the bar can 
help to address this problem by participating in bar activities oriented 
to the prevention of lawyer theft and by reporting dishonest lawyers to 
disciplinary authorities. Some new lawyers can obtain employment in 
the burgeoning field of client protection. 


G. Summing up: The law governing 
lawyers 


In this chapter, we have introduced many different bodies of law that 
govern lawyers. Here is a review table that summarizes some of the 
major categories of current lawyer law. 


Primary ethics codes Description 


State ethics codes Rules governing the ethical conduct of 
lawyers, often based on the ABA Model 
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ABA Model Rules of Professional 
Conduct (as amended after Ethics 2000 
Commission) 


ABA Model Code of Judicial Conduct 


Other ethics codes 


ABA Standards for Criminal Justice 
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Other law governing lawyers 


Disciplinary law 


Ethics opinions 


Malpractice law 


Disqualification law 


Rules. They usually become law by 
adoption by the states’ highest courts. 


This edition of the Model Rules made 
significant changes. It has been 
adopted, with variations, in every state. 


A code has been adopted by most 
states, though there are state variations. 
The ABA promulgated a new version of 
its Model Code in 2007. See Chapter 
10. Federal judges are governed by the 
Code of Conduct for United States 
Judges (1999). 


Various voluntary bar organizations 
have adopted advisory codes to provide 
guidance to lawyers practicing in a 
particular area. These are sometimes 
relied on by courts. 


These were drafted by the ABA to 
provide guidance to prosecutors and 
defense lawyers on issues specific to 
criminal law practice. 


This includes case law applying ethical 
rules to censure, reprimand, suspend, 
or disbar lawyers found to have violated 
the state ethics code. 


The ABA and state and local bar ethics 
committees produce advisory opinions 
interpreting ethical rules, often in 
response to inquiries by lawyers. 


The law of legal malpractice is case law 
imposing civil liability on lawyers for 
misconduct. It is based on contract law, 
tort law, and fiduciary law. 


A lawyer who represents a client in 
litigation despite a conflict of interest 
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may face a motion to disqualify her. The 
decisional law on disqualification is 
distinct from the ethics rules on conflicts 
of interest. 


Criminal law Criminal law applies to lawyers as to 
everyone else. Common charges 
against lawyers are mail fraud and tax 
fraud. 


Court rules Courts adopt rules of evidence and 
procedure. Lawyers are subject to 
sanctions for violation of these rules. 


Regulatory law Various federal and state agencies, 
such as the federal agencies that 
regulate banking and securities 
transactions, implement statutes and 
regulations that may impose disclosure 
and other requirements on lawyers as 
well as their clients. 


Restatement (Third) of the Law This summary of the law was adopted 
Governing Lawyers by the American Law Institute after its 
completion in 1998. 


1. Model Rules of Prof’l Conduct, Preamble, Comments 10 & 11. 

2. Restatement § 1, comment 1d. 

3. Jason Gutierrez, Philippine Lawyer Who Resisted Duterte’s Drug War is 
Gunned Down, N.Y. Times, Nov. 7, 2018. 

4. Andrew Jacobs & Chris Buckley, China Targeting Rights Lawyers in 
Crackdown, N.Y. Times, July 22, 2015; Michael Forsythe, China is Said to Arrest 4 
Human Rights Advocates, N.Y. Times, Jan. 12, 2016. 

5. Rule of Law, Overruled, Wash. Post, Sept. 28, 2016. 

6. In 2016, the U.S. Department of State honored Ni Yulan as one of 14 
“international women of courage,” but she was not allowed to leave China to attend 
the ceremony. The Chinese authorities put her under house arrest and would not 
allow foreign diplomats to visit her. Andrew Jacobs, China Set to Punish Another 
Human Rights Activist, N.Y. Times, Jan. 3, 2012; Javier C. Hernandez, Activist Says 
China Didn't Allow Her to Receive Award in U.S., N.Y. Times, Mar. 31, 2016; 
Chinese Rights Lawyer Ni Yulan under House Arrest, Guardian, Apr. 25, 2016. 

7. Peter Finn, Moscow Panel Backs Rights Lawyer, Wash. Post, June 9, 2007. 

8. Michael Schwartz, New Probe Ordered in Killing of Russian Journalist, N.Y. 
Times, Sept. 3, 2009. 
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9. Elias Groll, A Brief History of Attempted Russian Assasinations by Poison, 
Foreign Policy, Mar. 9, 2018; Michael Schwirtz & Alan Cowell, Toxins Found in 
Russian Rights Lawyer’s Car, N.Y. Times, Oct. 15, 2008. 

10. The highest court in most states is called the supreme court. In some states, 
however, the highest court has a different name. In New York and Maryland, for 
example, the highest court is called the court of appeals. In New York, the trial-level 
courts are called supreme courts. 

11. The notable exception is California, where many of the ethical rules for 
lawyers have historically been embodied in statutes enacted by the state 
legislature. 

12. Restatement § 1, comment c, reporter’s note. 

13. See Eli Wald, Should Judges Regulate Lawyers, 42 McGeorge L. Rev. 149 
(2016). 

14. See, e.g., Shenandoah Sales & Serv. Inc. v. Assessor of Jefferson Cty., 724 
S.E.2d 733 (W. Va. 2012) (declaring unconstitutional a statute that would have 
allowed a corporate officer who was not a lawyer to appeal a real estate tax 
assessment). 

15. See examples discussed in Nathan M. Crystal, Core Values: False and True, 
70 Fordham L. Rev. 747 (2001). 

16. Turner v. Ky. Bar Ass’n, 980 S.W.2d 560 (Ky. 1998), discussed in Crystal, 
supra n. 15, at 766-767. 

17. Restatement § 1, comment c, reporter’s note. 

18. See generally Charles W. Wolfram, Inherent Powers in the Crucible of 
Lawyer Self-Protection: Reflections on the LLP Campaign, 39 S. Tex. L. Rev. 359, 
376-377 (1998). 

19. For decades, bar associations supported the negative inherent powers 
doctrine to prevent regulation of the legal profession by state legislatures. Later, 
when they realized that law firm partners might achieve limited liability for their 
partners’ negligence through passage of legislation to authorize organization of 
firms as LLPs, bar associations and prominent lawyers led lobbying efforts to pass 
this legislation. Wolfram, supra n. 18, at 381-382. 

20. See Charles W. Wolfram, Toward a History of the Legalization of American 
Legal Ethics — Il The Modern Era, 15 Geo. J. Legal Ethics 205, 217 (2002). 

21. See, e.g., Conn. Bar Ass’n, Sections, Committees and Task Forces, 
https://www.ctbar.org/members/sections-and-committees (last visited Aug. 18, 
2019) (linking to websites of dozens of substantive sections, committees, and task 
forces that Connecticut lawyers could join or be appointed to). The State Bar of 
Georgia includes a similar wide-ranging list of committees. State Bar of Ga., 
Committees, http://www.gabar.org/committeesprogramssections/committees/ (last 
visited Aug. 18, 2019). 

22. Lyle Moran, California Split, 1 Year After Nation’s Largest Bar Became 2 
Entities, Observers See Positive Change, ABA J., Feb. 2019. 

23. Id. 
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24. Janus v. Am. Fed’n of State, Cty., & Mun. Employees, Council 31, 585 U.S. 
—, 138 S. Ct. 2448 (2018). 

25. ABA Model Rules for Lawyer Disciplinary Enforcement, Rule 10, https://ww 
w.americanbar.org/groups/professional_responsibility/resources/lawyer_ethics_regu 
lation/model_rules_for_lawyer_disciplinary_enforcement/rule_10/ (last visited Aug. 
18, 2018). Client security funds, discussed later in this chapter, reimburse some clie 
nts whose lawyers have taken their money. 

26. Published opinions in disciplinary cases are available on the websites of the 
disciplinary agencies, on the website of each state’s court system, or on Lexis and 
Westlaw. 

27. ABA, History of the American Bar Association, 
https://www.americanbar.org/about_the_aba/ (last visited Aug. 18, 2019). 

28. ABA, ABA Groups, ABA Leadership, House of Delegates — General 
Information, July 18, 2018, 
http://www.americanbar.org/groups/leadership/delegates.html. 

29. Lawyers with fewer years of experience, as well as government lawyers, 
judges, legal aid lawyers, and public defenders, are charged a reduced amount. For 
the first year after a lawyer is admitted to the bar, ABA membership is free. Law 
students enrolled in ABA-approved law schools may join the ABA without paying 


dues. ABA, Dues & Eligibility, 
https://www.americanbar.org/nembership/dues_eligibility.html (last visited Aug. 18, 
2019). 

30. ABA, About the American Bar Association, 


http://www.americanbar.org/utility/about_the_aba.html (last visited Aug. 18, 2019). 

31. One example of a “governmental function of the ABA is that the Section of L 
egal Education is recognized by the U.S. Department of Education as the organizati 
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C. Lawyers’ responsibilities as agents 


1. Express and implied authority 
2. Apparent authority 
3. Authority to settle litigation 


D. Who calls the shots? 


1. The competent adult client 
2. Clients with diminished capacity 


E. Terminating a lawyer-client relationship 


1. Duties to the client at the end of the relationship 
2. Grounds for termination before the work is completed 
3. Collection of fees 


This chapter explores the basic elements of the lawyer-client 
relationship. We begin by describing how the lawyer-client 
relationship is established. Then we review the duties of competence, 
diligence, candor, and communication, which are among the most 
important responsibilities of lawyers to their clients. The chapter next 
explains the application of agency law to the lawyer-client 
relationship. 

In any lawyer-client relationship, some decisions are made by the 
lawyer and some are made by the client. This chapter also explores 
when a lawyer must consult with a client or defer to a client’s wishes. 
If the client has a mental impairment or is a juvenile, the question of 
how much a lawyer should defer to a client is more complex. This 
chapter examines these questions as well. We conclude with 
consideration of the rules that govern termination of lawyer-client 
relationships and the duties of lawyers toward clients at the end of 
those relationships. 

Later chapters address other critical aspects of the lawyer-client 
relationship, including the lawyer’s duty to protect confidential 
information, the lawyer’s duty to address possible conflicts of interest, 
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and the lawyer’s duties to avoid unethical behavior in connection with 
billing clients and caring for client property. 


A. Formation of the lawyer-client 
relationship 


1. Lawyer discretion in selection of clients 


Many lawyer-client relationships begin when a prospective client 
makes an appointment, comes to a lawyer’s office to explain a 
problem, finds out whether the lawyer can help, and decides whether 
she wants to retain that lawyer. A lawyer may offer a free initial 
consultation.’ In the initial meeting, a lawyer should explain the 
confidential nature of the lawyer-client relationship and the basis on 
which the lawyer’s fee is determined. A lawyer also should check for 
conflicts of interest with his other clients before allowing the 
prospective client to reveal confidential information. 

The client may decide not to retain the lawyer because the fees 
would be too high, because the client is not comfortable with the 
lawyer’s personality or style, or for other reasons. The lawyer may be 
precluded from taking on the work because of a conflict of interest, a 
lack of expertise, or another problem. The lawyer may prefer not to 
represent the client because he dislikes the prospective client or 
disagrees with the goal of the representation. Issues that arise in 
formation of attorney-client relationships are discussed below. 


Should lawyers investigate prospective clients before agreeing 
to represent them? 


Perhaps so, but this can be tricky. Most lawyers would prefer to start 
new relationships with a presumption of trust and honesty. In some 
cases, however, a lawyer may have reason to doubt that the 
prospective client is telling the truth. Sometimes, therefore, checking 


may be advisable or even necessary.’ The amount of investigation 
might depend on the nature of the case or on concerns about a 
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particular client’s forthrightness. For example, a lawyer might ask a 
prospective client for information to verify the client’s story. A lawyer 
might talk with other members of the prospective client’s family. A 
lawyer also might search the Internet or public records for 
corroborating information, look at the client’s social media profiles, or 
seek out other sources. Should a lawyer do any investigation of this 
kind without the client's knowledge or permission? Obviously, it is 
more problematic to talk to friends or family without the client’s 
approval than to consult publicly available sources. A lawyer should 
think carefully about both the need to confirm the client’s story and 
the consequences of doing so. 


Is a lawyer permitted to accept legal work that requires 
knowledge of an area of law in which the lawyer has no 
experience? 


Yes, if the lawyer compensates for inexperience through study or 
affiliation with another lawyer. Rule 1.1, which is discussed later in 
this chapter, requires lawyers to provide competent representation. 
The question is whether a lawyer who has never previously handled a 
particular type of matter can fulfill this duty. Comment 2 to Rule 1.1 
explains that a lawyer can take on a matter in an unfamiliar field if the 
lawyer has the time and resources to get up to speed. 


A lawyer need not necessarily have special training or prior experience 
to handle legal problems of a type with which the lawyer is unfamiliar. A 
newly admitted lawyer can be as competent as a practitioner with long 
experience. . . . A lawyer can provide adequate representation in a 
wholly novel field through necessary study. Competent representation 
can also be provided through the association of a lawyer of established 
competence in the field in question. 
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— LUUN 
‘I do corporate, divorce, and malpractice, but 
I'm most familiar with leash laws.” 


Must a lawyer turn down a request for legal assistance if she 
lacks time, expertise, or interest in the matter? 


A lawyer may take on work in a new field only if she does the 
necessary study. 


FOR EXAMPLE: After Hurricane Katrina devastated much of 
New Orleans and the Mississippi Delta, Louisiana lawyers 
sought to set up a victims’ hotline and to staff a booth to provide 
free legal assistance to people who had been forced to flee 
from their homes and businesses. The Louisiana bar ethics 
committee wrote an advisory opinion cautioning that lawyers 
should not participate unless they had the knowledge, skill, and 
time for preparation necessary to provide competent advice on 
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the subjects in which advice was being sought. The ethics 
committee urged participating lawyers to decline to offer advice 
on matters outside their competence “compassionately but 


firmly.”° 


May a lawyer who does extensive self-education to prepare to 
represent a client in a new field bill a client for that study time? 


Lawyers who bill by the hour routinely charge for time spent on 
research, but a lawyer may be subject to discipline if the lawyer bills 
the client for spending an unreasonable amount of time on research, 
especially if the research does not lead to worthwhile progress in the 
matter. 


FOR EXAMPLE: William Henry Manger undertook to assist a 
client in Maryland to overturn a court order denying her joint 
custody of her children. The denial was largely based on a 
psychological diagnosis that the woman had “bipolar disorder 
with paranoid tendencies.” Manger had spent 48 years 
practicing securities law but had no experience handling 
divorce or custody cases. 

Manger pursued the custody matter diligently and 
communicated with the client on a regular basis. He filed a 
petition to set aside or modify the custody order, supported by 
declarations from people who knew his client stating that she 
showed no signs of mental illness. Manger did not retain an 
expert to rebut the evaluation, but instead wrote a memo 
arguing that the evaluating psychologist was not competent 
and that psychiatrists who diagnosed mental illness were 
engaged in “pseudo science.” 

Manger billed the client for more than $25,000. He had not 
sent her periodic bills while representing her. He then sued her 
for nonpayment and she complained to the Attorney Grievance 
Commission. The Commission concluded that Manger had 
violated Rule 1.1 because his approach to the case was not 
competent. He also was found to have violated Rule 1.5 
because he billed the client for “extensive activity that would 
not further the goals of the client.” The Commission did not find 
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that Manger violated Rule 1.3 or 1.4 because his work was 
diligent and his communication with his client was so regular. 


He was suspended indefinitely.4 


A lawyer who takes on a matter in an unfamiliar field would be well 
advised to discuss with the client that the lawyer will need to spend 
time “getting up to speed,” and to reach an explicit agreement with 
the client about whether and how much the client will be billed for that 
time. Clear and regular communication (including monthly billing 
statements) can avoid many conflicts with clients. 


Can an associate who is working in an unfamiliar field assume 
that her work is competent if she keeps a partner informed about 
what she is doing? 


Not necessarily. Although the rules articulate duties of supervision for 
senior lawyers, they hold each lawyer responsible for her own 
conduct regardless of her level of experience, so an associate who 
needs guidance should insist on genuine supervision. 


FOR EXAMPLE: A company hired a Connecticut law firm to 
assist it in selling health club franchises in Connecticut. A 
partner in the firm assured an officer of the company that the 
firm had expertise in this area of law. The partner then assigned 
the matter to an inexperienced associate. The associate sent 
the partner copies of her work product and assumed, 
incorrectly, that the partner was reading and evaluating it. The 
firm never advised the company that it had to register with the 
state; its failure to register eventually destroyed its business. It 
sued the law firm and the lawyers for malpractice. Referring to 
Rule 1.1, a court held that the associate as well as the partner 


had committed malpractice.° The associate escaped a $16 
million damage award, however, because the appellate court 
ruled that the company’s claim for lost profits was too 
speculative. 


Is a lawyer obliged to represent a client who wants to hire her? 
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In general, lawyers are allowed the discretion to decide whom to 
represent. They don’t have to accept any particular clients and may 
craft their practices according to their interests and aspirations. 
Likewise, a lawyer may accept representation of a client but limit the 


scope of the work according to the lawyer’s wishes and abilities. 
However, the ethics rules place some limits on lawyers’ broad 
discretion in choosing their legal work. 

The first constraint is that lawyers should do some pro bono work. 
Rule 6.1, which is discussed in Chapter 14, addresses lawyers’ duty 
to provide legal assistance to people who are not able to pay for it. 
The rule says that lawyers “should aspire” to provide at least 50 hours 
per year of pro bono representation. This rule does not compel a 
lawyer to represent or assist any particular indigent person but urges 
lawyers to assist some clients in this category. A comment after Rule 
6.1 mentions the desirability of representing unpopular clients: 


All lawyers have a responsibility to assist in providing pro bono publico 
service. See Rule 6.1. An individual lawyer fulfills this responsibility by 
accepting a fair share of unpopular matters or indigent or unpopular 
clients.’ 
No lawyer is obliged to accept representation of a client “whose 
character or cause the lawyer regards as repugnant,” even if a judge 
asks the lawyer to accept a particular matter.® If a lawyer undertakes 
representation of an unpopular or disagreeable client, Rule 1.2(b) 
explains that the lawyer’s representation of that client “does not 
constitute an endorsement of the client’s political, economic, social or 
moral views or activities.”2 Occasionally, there is public discussion of 
this issue after a lawyer accepts representation of an unpopular client 
and then backs out of the case because of reputational or business 
concerns. 


FOR EXAMPLE: In 2011, the Obama administration, believing 
the Defense of Marriage Act (which barred the federal 
government from recognizing the validity of gay marriages) to 
be unconstitutional, declined to defend the law in court. The 
House of Representatives then enlisted the respected law firm 
of King & Spalding to defend the law. After gay rights groups 
protested, King & Spalding withdrew from handling the matter. 
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One partner who had been working on the matter then resigned 
from the firm and joined a different firm that would allow him to 
complete the work. Professor Stephen Gillers criticized the 
firm’s decision to back away from a client because of public 
pressure, saying that the “firm’s timidity here will hurt weak 


clients, poor clients and despised clients.”'° 


A court may assign a lawyer to represent an indigent criminal 
defendant, even if the court does not have the resources to pay the 
lawyer for the work. Rule 6.2 directs lawyers to accept such 
assignments except for “good cause.” Rule 6.2 and court 
appointment also are discussed in Chapter 14. 

A second constraint on a lawyer’s freedom arises from Rules 1.2 
and 1.16. A lawyer may not agree to represent a client if the 
assistance sought by the client would involve the lawyer in a violation 


of law or of the ethics rules.'’ A lawyer also cannot “counsel a client 
to engage, or assist a client, in conduct that the lawyer knows is 
criminal or fraudulent.” If the client insists on advice or action by the 
lawyer that would constitute assistance with a criminal or fraudulent 
act or a violation of the ethics code, the lawyer must withdraw from 


representation of the client. 13 

Finally, lawyers providing legal services apparently may not reject 
clients for discriminatory reasons. Rule 8.4(g) prohibits lawyers from 
engaging in “discrimination on the basis of race, sex, religion, national 
origin, ethnicity, disability, age, sexual orientation, gender identity, 
marital status, or socioeconomic status in conduct related to the 
practice of law.” 


What should a lawyer tell a prospective client about the possible 
downsides of hiring the lawyer before agreeing to do legal work 
for the client? 


Professor Fred Zacharias notes that the Model Rules have little to 
say about lawyers’ pre-employment discussions with clients. He 
argues that more guidance is needed because at this stage, in 
particular, lawyers and clients have conflicting interests. Lawyers 
generally are eager to be retained and to earn fees, while clients 
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might be best served by shopping around or refraining from using 
legal services. Zacharias queries whether a lawyer should be obliged 
to reveal to a prospective client his belief that the client might obtain 
similar services elsewhere for a lower price, that she could resolve 
her problem without using legal services, that she should consider 
hiring a different lawyer with more experience in the relevant area of 
law, or that she has a hopeless case and should settle immediately 


rather than wasting money on legal fees. "4 


2. Offering advice as the basis for a lawyer-client 
relationship 


To form a lawyer-client relationship, must the client sign an 
agreement or pay a fee? 


No. An agreement to pay a fee is not a necessary aspect of a lawyer- 
client relationship. Many lawyers represent clients without charging 
fees. Lawyers have the same duties to pro bono clients as they do to 
paying clients. Also, a person can become a client of a lawyer without 
signing a written agreement.'° When a person seeks legal advice or 
legal services from a lawyer, and the lawyer receives confidences, 
gives legal advice, or provides legal services, the lawyer may owe 
some professional duties to the other person. A lawyer, therefore, 
must be careful about what casual advice or assistance she provides 
to others. 
Consider the following case. 


Togstad v. Vesely, Otto, Miller & Keefe 
291 N.W.2d 686 (Minn. 1980) 


PER CURIAM... 

In August 1971, John Togstad began to experience severe 
headaches and on August 16, 1971, was admitted to Methodist 
Hospital where tests disclosed that the headaches were caused by a 
large aneurism on the left internal carotid artery. The attending 
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physician, Dr. Paul Blake, a neurological surgeon, treated the 
problem by applying a Selverstone clamp to the left common carotid 
artery. The clamp was surgically implanted on August 27, 19771, in 
Togstad’s neck to allow the gradual closure of the artery over a period 
of days. 

The treatment was designed to eventually cut off the blood supply 
through the artery and thus relieve the pressure on the aneurism, 
allowing the aneurism to heal. It was anticipated that other arteries, 
as well as the brain’s collateral or cross-arterial system would supply 
the required blood to the portion of the brain which would ordinarily 
have been provided by the left carotid artery. The greatest risk 
associated with this procedure is that the patient may become 
paralyzed if the brain does not receive an adequate flow of blood. In 
the event the supply of blood becomes so low as to endanger the 
health of the patient, the adjustable clamp can be opened to establish 
the proper blood circulation. 

In the early morning hours of August 29, 1971, a nurse observed 
that Togstad was unable to speak or move. At the time, the clamp 
was one-half (50%) closed. Upon discovering Togstad’s condition, the 
nurse called a resident physician, who did not adjust the clamp. Dr. 
Blake was also immediately informed of Togstad’s condition and 
arrived about an hour later, at which time he opened the clamp. 
Togstad is now severely paralyzed in his right arm and leg, and is 
unable to speak. 

Plaintiffs’ expert, Dr. Ward Woods, testified that Togstad’s 
paralysis and loss of speech was due to a lack of blood supply to his 
brain. Dr. Woods stated that the inadequate blood flow resulted from 
the clamp being 50% closed and that the negligence of Dr. Blake and 
the hospital precluded the clamp’s being opened in time to avoid 
permanent brain damage... . 

Dr. Blake and defendants’ expert witness, Dr. Shelly Chou, 
testified that Togstad’s condition was caused by blood clots going up 
the carotid artery to the brain. They both alleged that the blood clots 
were not a result of the Selverstone clamp procedure. .. . 


[The legal consultation] 


274 


About 14 months after her husband’s hospitalization began, plaintiff 
Joan Togstad met with attorney Jerre Miller regarding her husband’s 
condition. Neither she nor her husband was personally acquainted 
with Miller or his law firm prior to that time. John Togstad’s former 
work supervisor, Ted Bucholz, made the appointment and 
accompanied Mrs. Togstad to Miller’s office. Bucholz was present 
when Mrs. Togstad and Miller discussed the case. 

Mrs. Togstad had become suspicious of the circumstances 
surrounding her husband’s tragic condition due to the conduct and 
statements of the hospital nurses shortly after the paralysis occurred. 
One nurse told Mrs. Togstad that she had checked Mr. Togstad at 2 
A.M. and he was fine; that when she returned at 3 A.M., by mistake, to 
give him someone else’s medication, he was unable to move or 
speak; and that if she hadn't accidentally entered the room no one 
would have discovered his condition until morning. Mrs. Togstad also 
noticed that the other nurses were upset and crying, and that Mr. 
Togstad’s condition was a topic of conversation. 

Mrs. Togstad testified that she told Miller “everything that 
happened at the hospital,” including the nurses’ statements and 
conduct which had raised a question in her mind. She stated that she 
“believed” she had told Miller “about the procedure and what was 
undertaken, what was done, and what happened.” She brought no 
records with her. 

Miller took notes and asked questions during the meeting, which 
lasted 45 minutes to an hour. At its conclusion, according to Mrs. 
Togstad, Miller said that “he did not think we had a legal case, 
however, he was going to discuss this with his partner.” She 
understood that if Miller changed his mind after talking to his partner, 
he would call her. Mrs. Togstad “gave it” a few days and, since she 
did not hear from Miller, decided “that they had come to the 
conclusion that there wasn’t a case.” No fee arrangements were 
discussed, no medical authorizations were requested, nor was Mrs. 
Togstad billed for the interview. 

Mrs. Togstad . . . did not consult another attorney until one year 
after she talked to Miller. Mrs. Togstad indicated that she did not 
confer with another attorney [until a year later] because of her 
reliance on Miller’s “legal advice” that they “did not have a case.” [But 
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by the time she saw another lawyer, the two-year statute of limitations 
for a suit against Dr. Blake and the hospital had run. Mr. and Mrs. 
Togstad sued Miller’s law firm for malpractice. ] 


[The suit against Miller’s law firm] 


On cross-examination, Mrs. Togstad was asked whether she went to 
Miller’s office “to see if he would take the case of (her) husband... .” 
She replied, “Well, | guess it was to go for legal advice, what to do, 
where shall we go from here? That is what we went for.” Again in 
response to defense counsel’s questions, Mrs. Togstad testified as 
follows: 


Q: And it was clear to you, was it not, that what was taking 
place was a preliminary discussion between a prospective 
client and lawyer as to whether or not they wanted to enter 
into an attorney-client relationship? 

A: Iam not sure how to answer that. It was for legal advice as 
to what to do. 


161 


Q: And Mr. Miller was discussing with you your problem and 
indicating whether he, as a lawyer, wished to take the case, 
isn't that true? 

A: Yes. 


On re-direct examination, Mrs. Togstad acknowledged that when she 
left Millers office she understood that she had been given a 
“qualified, quality legal opinion that (she and her husband) did not 
have a malpractice case.”... 

Miller’s testimony was different in some respects from that of Mrs. 
Togstad. . . . According to Miller, Mrs. Togstad described the hospital 
incident, including the conduct of the nurses. He asked her questions, 
to which she responded. Miller testified that “[t]he only thing | told her 
[Mrs. Togstad] after we had pretty much finished the conversation 
was that there was nothing related in her factual circumstances that 
told me that she had a case that our firm would be interested in 
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undertaking.” . . . Miller stated that at the end of the conference he 
told Mrs. Togstad that he would consult with Charles Hvass and if 
Hvass’s opinion differed from his, Miller would so inform her. Miller 
recollected that he called Hvass a “couple days” later and discussed 
the case with him. It was Miller’s impression that Hvass thought there 
was no liability for malpractice in the case. Consequently, Miller did 
not communicate with Mrs. Togstad further. 
On cross-examination, Miller testified... : 


Q: You understood that... she was seeking legal advice from 
a professional attorney licensed to practice in this state and 
in this community? 

A: | think you and | did have another interpretation or use of 
the term “Advice.” She was there to see whether or not she 
had a case and whether the firm would accept it. 

Q: We have two aspects; number one, your legal opinion 
concerning liability of a case for malpractice; number two, 
whether there was or wasn't liability, whether you would 
accept it, your firm, two separate elements, right? 

A: | would say so. 

Q: Were you asked on page 6 in the deposition, folio 14, “And 
you understood that she was seeking legal advice at the 
time that she was in your office, that is correct also, isn’t it?” 
And did you give this answer, “I don’t want to engage in 
semantics with you, but my impression was that she and 
Mr. Bucholz were asking my opinion after having related 
the incident that | referred to.” The next question, “Your 
legal opinion?” Your answer, “Yes.” Were those questions 
asked and were they given? 


Mr. Objection to this, Your Honor. It is not impeachment. 
Collins: 

The Overruled. 

Court: 

The Yes, | gave those answers. Certainly, she was 


Witness: seeking my 
Opinion as an attorney in the sense of whether or not there 
was a Case that the firm would be interested in undertaking. 
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Kenneth Green, a Minneapolis attorney, was called as an expert by 
plaintiffs. He stated that in rendering legal advice regarding a claim of 
medical malpractice, the “minimum” an attorney should do would be 
to request medical authorizations from the client, review the hospital 
records, and consult with an expert in the field. John McNulty, a 
Minneapolis attorney, and Charles Hvass testified as experts on 
behalf of the defendants. McNulty stated that when an attorney is 
consulted as to whether he will take a case, the lawyer’s only 
responsibility in refusing it is to so inform the party. He testified, 
however, that when a lawyer is asked his legal opinion on the merits 
of a medical malpractice claim, community standards require that the 
attorney check hospital records and consult with an expert before 
rendering his opinion. 

Hvass stated that he had no recollection of Miller’s calling him in 
October 1972 relative to the Togstad matter. He testified that 


when a person comes in to me about a medical malpractice action, 
based upon what the individual has told me, | have to make a decision 
as to whether or not there probably is or probably is not, based upon 
that information, medical malpractice. And if, in my judgment, based 
upon what the client has told me, there is not medical malpractice, | will 
so inform the client. 


Hvass stated, however, that he would never render a “categorical” 
opinion. In addition, Hvass acknowledged that if he were consulted 
for a “legal opinion” regarding medical malpractice and 14 months 
had expired since the incident in question, “ordinary care and 
diligence” would require him to inform the party of the two-year 
statute of limitations applicable to that type of action... . 

The jury found that Dr. Blake’s negligence . . . was a direct cause 
of the injuries sustained by John Togstad; that there was an attorney- 
client contractual relationship between Mrs. Togstad and Miller; that 
Miller was negligent in rendering advice regarding the possible claims 
of Mr. and Mrs. Togstad; that, but for Miller’s negligence, plaintiffs 
would have been successful in the prosecution of a legal action 
against Dr. Blake; and that neither Mr. nor Mrs. Togstad was negligent 
in pursuing their claims against Dr. Blake. The jury awarded damages 
to Mr. Togstad of $610,500 and to Mrs. Togstad of $39,000 [for loss of 
consortium]... . 
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[The legal standard] 


In a legal malpractice action of the type involved here, four elements 
must be shown: (1) that an attorney-client relationship existed; (2) 
that defendant acted negligently or in breach of contract; (3) that such 
acts were the proximate cause of the plaintiffs’ damages; (4) that but 
for defendant’s conduct the plaintiffs would have been successful in 
the prosecution of their medical malpractice claim... . 

We believe it is unnecessary to decide whether a tort or contract 
theory is preferable for resolving the attorney-client relationship 
question raised by this appeal. The tort and contract analyses are 
very similar in a case such as the instant one, '!© and we conclude that 
under either theory the evidence shows that a lawyer-client 
relationship is present here. The thrust of Mrs. Togstad’s testimony is 
that she went to Miller for legal advice, was told there wasn’t a case, 
and relied upon this advice in failing to pursue the claim for medical 
malpractice. In addition, according to Mrs. Togstad, Miller did not 
qualify his legal opinion by urging her to seek advice from another 
attorney, nor did Miller inform her that he lacked expertise in the 
medical malpractice area. Assuming this testimony is true, as this 
court must do,’” we believe a jury could properly find that Mrs. 
Togstad sought and received legal advice from Miller under 
circumstances which made it reasonably foreseeable to Miller that 
Mrs. Togstad would be injured if the advice were negligently given. 
Thus, under either a tort or contract analysis, there is sufficient 
evidence in the record to support the existence of an attorney-client 
relationship. ... 

Defendants argue that even if an attorney-client relationship was 
established the evidence fails to show that Miller acted negligently in 
assessing the merits of the Togstads’ case. They appear to contend 
that, at most, Miller was guilty of an error in judgment which does not 
give rise to legal malpractice. However, this case does not involve a 
mere error of judgment. The gist of plaintiffs’ claim is that Miller failed 
to perform the minimal research that an ordinarily prudent attorney 
would do before rendering legal advice in a case of this nature. The 
record, through the testimony of Kenneth Green and John McNulty, 
contains sufficient evidence to support plaintiffs’ position. . . . 
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It was reasonable for a jury to determine that Miller acted 
negligently in failing to inform Mrs. Togstad of the applicable 
limitations period. . . . There is also sufficient evidence in the record 
establishing that, but for Miller’s negligence, plaintiffs would have 
been successful in prosecuting their medical malpractice claim. Dr. 
Woods, in no uncertain terms, concluded that Mr. Togstad’s injuries 
were caused by the medical malpractice of Dr. Blake. Defendants’ 
expert testimony to the contrary was obviously not believed by the 
jury. Thus, the jury reasonably found that had plaintiff's medical 
malpractice action been properly brought, plaintiffs would have 
recovered. 

Based on the foregoing, we hold that the jury’s findings are 
adequately supported by the record. ... 

Affirmed. 


Notes and questions about Togstad 


1. The court spends some time justifying its conclusion that 
“a lawyer-client relationship is present here.” Why was it 
important that there was “a lawyer-client relationship”? 
The Togstads could have sued Miller for negligence if he’d run 
over them with his car, even if there had been no such 
relationship. Why couldn't the Togstads win their case against 
Miller for his negligent advice if the court had concluded that 
there was no lawyer-client relationship? 

State negligence law usually asks whether the defendant 
had a duty to the plaintiff, whether the defendant breached the 
duty, whether the breach proximately caused the injury, and 
whether the plaintiff was damaged. In the case of automobile 
accidents or other events causing physical injury, the 
defendant is said to have had a duty to the plaintiff because 
people have a duty to use ordinary care so that they do not 
negligently kill or injure strangers on the street. However, if the 
harm is solely economic (such as the harm caused by 
providing faulty information), the law of many states requires a 
relationship between the parties closer than that of strangers 
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before it imposes liability for conduct that is merely negligent 
and not deliberate or willful.1® 

. Fair to Miller? Mrs. Togstad asked Miller whether she had a 
case. He gave her his honest opinion that she did not. He 
never said he was her lawyer or was willing to become her 
lawyer, never signed any agreement with her, and never 
charged her a dime. Yet his firm ended up having to pay 
$649,500. Is this a fair decision? 

. Mr. Togstad’s claim. Miller met Mrs. Togstad in his office. He 
never laid eyes on or spoke to her paralyzed husband. Yet 
apparently Mr. Togstad also became his client, and in fact, 
most of the judgment was awarded to him. When Mrs. Togstad 
consulted Miller, she was doing so on behalf of her paralyzed 
husband as well as on her own behalf. Miller had reason to 
know that Mrs. Togstad would communicate his advice to her 
husband, or that if she had been appointed her husband’s 
legal guardian, she would act on the advice on his behalf. 
Miller’s advice to Mrs. Togstad was advice to Mr. Togstad as 
well. 

. What’s the test of a lawyer-client relationship? If someone 
can become your client (and can sue you for malpractice) even 
though you never discuss the terms of the representation, 
much less sign a written agreement, it is important to know 
exactly what conduct triggers the creation of a lawyer-client 
relationship. Where does this opinion draw the line? 


. What could Miller have done? How could Miller have 


avoided this liability? 

. The possible relevance of Rule 1.18. This case was decided 
before the issuance of Rule 1.18, under which certain persons 
who discuss their potential cases with lawyers become 
“prospective clients.” Rule 1.18 (discussed in Chapter 6) 
provides that lawyers have some duties to prospective clients, 
though not as many as they owe to clients. The rule imposes a 
duty to keep prospective clients’ confidences and a duty to 
avoid certain conflicts of interest with the prospective client by 
representing persons with adverse interests. But Rule 1.18 
does not mention a duty to give competent advice to the 
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prospective client, and, like other rules, it does not purport to 
impose malpractice liability if incompetent advice is given. 
How, if at all, would Rule 1.18 affect a case like Togstad if such 
a case arose today? 


Can inadvertent representation of a client result in discipline as 
well as malpractice liability? 


Yes, under some circumstances. The risk is magnified if a lawyer later 
represents someone who is adverse to the prospective client who 
consulted the lawyer. 


FOR EXAMPLE: In 1996, Nikola Kostich met with a 13- year- 
old boy who wanted to discuss a possible suit against Norma 
Giannini, a nun, whom the boy claimed had sexually abused 
him. The boy released records from his therapist to Kostich, 
who said that he would research the issue and advise the boy. 
During a second meeting, Kostich said that he would not 
represent the boy because he believed that the statute of 
limitations had run. No fee was paid and no contract was 
signed. Ten years later, the boy reported the assault to the 
police, and Giannini was charged criminally. Kostich 
represented Giannini, who pled guilty and was sentenced to a 
year in prison. The boy filed a complaint with the Wisconsin bar, 
urging that Kostich’s representation of Giannini was improper 
because of a conflict of interest. Kostich defended by saying 
that he never formed an attorney-client relationship with the 
boy. The Wisconsin Supreme Court disagreed, issued a public 


reprimand, and required Kostich to take ethics courses. '9 


Lawyers’ duties of competence, 
diligence, honesty, and 
communication 
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This section explores lawyers’ duties to act competently, perform 
work diligently on behalf of their clients, deal honestly, and keep 
clients informed of the progress of their matters. Lawyers owe other 
duties to clients as well, such as the duty to protect confidences, the 
duty to avoid conflicts of interest, and the duty to charge reasonable 
fees. Some of these other duties are treated in depth elsewhere in 
this book. The duties discussed in this section are critically important, 
interrelated obligations. 


1. Competence 


Rule 1.1 Competence 

A lawyer shall provide competent representation to a 
client. Competent representation requires the legal 
knowledge, skill, thoroughness and preparation reasonably 
necessary for the representation. 


Comment 2 elaborates: 


Some important legal skills, such as the analysis of precedent, the 
evaluation of evidence, and legal drafting, are required in all legal 
problems. Perhaps the most fundamental legal skill consists of 
determining what kinds of legal problems a situation may involve. .. . 


An attorney might have experience and expertise yet still fail to 
provide competent representation if he does not undertake adequate 
fact investigation or is not sufficiently diligent, thorough, and 


prepared.2° 


FOR EXAMPLE: Irwin Jay Katz was retained by several 
individual clients to prepare documents through which they 
would obtain loans to buy real estate. He arranged for his 
clients to sign loan forms that he had previously used, without 
problems, for commercial loans. Katz had a J.D. and two 
advanced degrees in tax law, had practiced law for seven years, 
and had taught in a law school. Despite his education and 
experience, Katz did not know that the use of these commercial 
forms to make loans to consumers violated federal law because 
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of the forms’ payment terms. Even though Katz’s mistake was 
unintentional, he was found to have violated Rule 1.1, and his 
license was suspended. His extensive prior experience as a 


lawyer was considered an “aggravating factor. 


»21 


“You seem to know something about law. I like that in an attorney.” 


Some scholars have pointed out that the definition of competence in 


the ethics rules offers only “limited guidance.”22 

When lawyers are charged by disciplinary agencies with lack of 
competence, they often face other charges as well, such as neglect 
of client matters or failure to communicate. Often such cases come to 
the attention of the disciplinary authorities because of a string of 
complaints by clients. In some cases, the problem originates because 
the lawyer accepts more cases than she can handle well or fails to 
take seriously the responsibilities of client representation. Many 
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lawyers charged with lack of competence are struggling with alcohol 
or drug abuse, depression, or some other serious personal problem. 


FOR EXAMPLE: Drew Alan Neal was a successful criminal 
lawyer and former public defender in New Mexico. He had 
practiced for eight years but he got in trouble the first time he 
represented a client on an appeal to the state supreme court. 
His client, a convicted murderer, was entitled to an “automatic” 
appeal. Neal did not file a notice of appeal within the 30- day 
limit, believing (correctly) that since the client could not be 
denied his appeal, the client would not lose his right to appeal if 
Neal did not file the necessary documents on time. After the 
court clerk directed him to file the appeal, he sent a copy of the 
appeal papers to the district attorney but not to the trial judge 
and other officials as required by the rules. The appeal was 
therefore delayed by several months. Neal was charged by the 
bar counsel with violation of the rule requiring competent 
representation. Neal suffered from depression and alcohol 
abuse. He was suspended for two years but allowed to practice 
while participating in a drug and alcohol program and in 


psychotherapy.2° He did not comply with the conditions of his 
discipline and was later disbarred.24 


FOR EXAMPLE: While Nathaniel Speights was representing a 
personal injury client he sued the wrong defendants, failed to 
conduct discovery, failed to prepare his client for a deposition, 
failed to preserve evidence, failed to ask for an extension of 
time to file an expert’s report, and violated local court rules. He 


was suspended for six months.2° 


FOR EXAMPLE: Attorney John lIweanoge represented a 
woman charged with a serious crime of domestic violence. An 
expert witness might have helped to establish a battered 
woman syndrome and win acquittal. The client didn’t want to 
pay for an expert. Without researching the question, lweanoge 
wrongly assumed that public funds would not be available to 
him to hire an expert. After the woman’s conviction was 
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overturned because of his ineffective assistance of counsel, 
lweanoge was reprimanded by the bar.2° 


In some instances, lawyers are unable to perform competently 
because of a systemic failure of the justice system. 


FOR EXAMPLE: In many states, the office of the public 
defender is seriously understaffed compared to the number of 
defendants who need representation. Public defender offices 
with high caseloads assign each lawyer 200 or more cases. In 
2006, the ABA ethics committee issued an advisory opinion 
urging that public defenders should not agree to handle 
caseloads that preclude competent representation. They must 
instead refuse new cases, shift work to colleagues, and even 
move to withdraw from their cases if they are unable to provide 
competent representation to current clients.2’ In New Orleans, 
60 public defenders were tasked with handling 20,000 cases a 
year. In 2016, the director of the New Orleans program stopped 
accepting serious felony cases because the lawyers were 
unable to provide the defendants competent representation. In 
2017, nine New Orleans public defenders told 60 Minutes that 
they believed that innocent clients were in prison because the 


lawyers didn’t have enough time to work on their cases.2° 


PROBLEM 3-1 


THE WASHING MACHINE 


The facts of this problem are adapted from a case that 
Professor Lerman supervised in a law school clinic. 
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You are a general practitioner in a small town in your 
state. A new client, Nasser Kamath, comes to your office 
because he is being sued by Hallmart, a reputable chain 
of retail stores. He had bought a new washing machine on 
an installment contract. After he had made two of his 
twelve $60 monthly payments (that is, $120 of the $720), 
Kamath was laid off from his job and could no longer 
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afford to make payments. The store called him at home 
several times, saying that his credit record would be 
spoiled if he did not pay. But he was simply unable to 
make the third payment, so the store sued him. Kamath 
can't afford to pay your fee, but you agree to represent 
him anyway even though you have not handled consumer 
cases before. Kamath’s daughter is on the same soccer 
team as your daughter, and he’s the coach, so you feel 
you owe him a favor. You thought you could handle this 
matter without spending a lot of time. 

A term in the contract provided that if the buyer missed a 
payment, the buyer was in “default” and the seller was entitled 
to sue for the entire remaining balance (in this case, $600 
minus a bit of interest that hadn’t yet accrued), plus the seller’s 
attorneys’ fees. So Hallmart sued for about $600 plus its 
attorneys’ fees. 

When he learned about the lawsuit, Kamath called the 
store and offered to return the washing machine. The store’s 
credit department said that the store had no use for a used 
machine and that he should pay the money. 

A week ago, you filed papers informing Hallmart’s lawyer 
and the court that you are representing Kamath. This morning, 
Hallmart’s lawyer called to ask whether your client wanted to 
set up a “payment plan.” The lawyer offered to settle the case 
for an agreement under which your client would pay $25 per 
month for 26 more months. Under this plan, he would end up 
paying a total of $770 for the washing machine ($50 more than 
under the original contract), but each payment would be much 
smaller. 

You called Kamath. He said that he could probably pay $25 
per month, but not $60 per month. He said that the proposed 
payment plan seems like a good solution. 

What should you do? 


2. Competence in criminal cases 
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Dissatisfied clients seek recourse against lawyers in various ways. 
Some complain to their lawyers and object to paying the legal fee. 
Some complain to bar disciplinary authorities. Some file malpractice 
suits against their former lawyers. A client who is convicted of 
criminal charges may file an appeal urging the court to reverse the 
conviction because the client’s trial lawyer was incompetent. Such a 
defendant would claim that he was denied the “effective assistance of 
counsel.” The Sixth Amendment requires that a criminal defendant be 
provided with a lawyer whose work meets at least the minimum 
standard of being “effective.” A state could provide a higher degree of 
protection to its criminal defendants than the constitutional minimum, 
but this constitutional right may be claimed in every state regardless 
of any variation in state law or state ethics rules. 


“Hi, I'm your court-appointed lawyer—whoa! 
Dont tell me you've been executed already.” 


Many judges are very reluctant to overturn a criminal conviction 
because a different lawyer might have done a better job for a 
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defendant. Therefore, it is unlikely that a defendant can win an 
ineffective assistance appeal unless his lawyer’s performance was 
really awful. Furthermore, a defendant appealing a conviction must 
prove not only that the assistance was unusually poor, but also (as in 
civil malpractice cases) that better representation would have made a 


difference. The leading case is Strickland v. Washington.22 


a. Strickland v. Washington 


Washington committed several crimes, including three gruesome 
murders. After his accomplices were apprehended, he surrendered. 
The state appointed William Tunkey, an experienced criminal lawyer, 
to represent him in a capital case. Against Tunkey’s advice, 
Washington confessed to having committed murder, and he pleaded 
guilty. Also he agreed to testify against a co-defendant. Thus there 
was no trial, but Washington was entitled to a hearing on whether he 
would receive the death penalty or life imprisonment. At the hearing, 
he had the right to present “mitigation” evidence, including a 
psychiatric report, to justify a life sentence. Tunkey did not meet with 
Washington's wife or mother, did not seek out character witnesses, 
did not obtain a psychiatric evaluation of Washington, and did not 
introduce evidence about Washington’s prior criminal record. Tunkey 
hoped that the judge would be merciful because Washington had 
expressed remorse, had stated on the record that he had been under 
great stress, had accepted responsibility for his crimes, had no 
significant criminal record, and had surrendered, confessed, and 
agreed to testify against a co-defendant. In addition, Tunkey knew 
that the judge had a reputation for dealing fairly with people who took 
responsibility for their crimes. 

Tunkey’s prediction turned out to be incorrect. The judge 
sentenced Washington to death, relying on several aggravating 
factors such as the cruelty of the crimes. Washington appealed to the 
U.S. Supreme Court. He claimed that Tunkey had not provided 
effective assistance because he had not requested a psychiatric 
report or a presentence investigation report and had not interviewed 
possible character witnesses. His appellate lawyer submitted 14 
affidavits from friends and neighbors who stated that, had Tunkey 
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requested it, they would have testified for Washington, as well as two 
psychological reports stating that he was chronically depressed at the 
time of the crimes. In an opinion by Justice O’Connor, the Court 
analyzed the duty of counsel under the Sixth Amendment. It said that 
lawyers for a criminal defendant must avoid conflicts of interest, must 
advocate the defendant’s cause, must consult with the defendant on 
important decisions, and must keep the defendant informed of 
important developments in the case. The lawyer must “bring to bear 
such skill and knowledge as will render the trial a reliable adversarial 
testing process” and must “make reasonable investigations or. . . 
must make a reasonable decision that makes particular investigations 
unnecessary.” 

The Court outlined a two-prong test of whether an error of counsel 
would violate the Sixth Amendment. Prong one: To constitute 
ineffective assistance of counsel under the Constitution, a lawyer’s 
errors must be very serious — so serious that “counsel was not 
functioning as the ‘counsel’ guaranteed the defendant” by that 
amendment. Prong two: “The defendant must show that there is a 
reasonable probability that, but for counsel’s unprofessional errors, 
the result of the proceeding would have been different.” Even if a 
defense lawyer made a serious error, the conviction should not be 
reversed unless the defendant could prove that the error affected the 
outcome. 

Tunkey’s conduct, the Court concluded, was not unreasonable. 
Tunkey reasonably relied on what he knew of the judge’s reputation 
regarding remorseful defendants. By not introducing psychological 
reports, Tunkey had prevented the prosecutor from introducing 
contrary psychological evidence. The Court added that even 
assuming that Tunkey’s conduct was unreasonable, Washington had 
not shown that a more assiduous effort by Tunkey would have 
changed the result. The psychological report and character witnesses 
“would barely have altered the sentencing profile presented to the 
sentencing judge.” 

Justice Marshall dissented. He would have remanded for a new 
sentencing hearing. He argued that the Court had provided no 
standard by which to assess whether a lawyer had acted reasonably, 
and that in fact Tunkey had not acted reasonably because he never 
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interviewed the potential character witnesses to find out what they 
would say on Washington’s behalf. In Marshall’s view, if Tunkey had 
done so and had presented testimony from character witnesses, 
there was a “significant chance” that Washington would have 
received a life sentence rather than the death penalty. As for the 
Court's second prong, the requirement that “prejudice” (i.e., harm to 
the defendant) be proven before a conviction could be reversed for 
ineffective assistance of counsel, Marshall argued that when a lawyer 
acts incompetently, it is nearly impossible for a defendant to show 
that the result would have been different if the lawyer had acted in a 
different way. 


Questions about Strickland 


1. Who’s right? Do you agree with the majority or with Justice 
Marshall as to the standards to be applied and their application 
to the actual Strickland case? Should Washington have been 
given another chance to avoid execution by being granted a 
resentencing hearing at which his new lawyer could present to 
the sentencing judge some evidence about his character and 
his psychological state at the time he committed the crimes? 

2. Relationship to standards of professional responsibility. 
Assume that you are a member of the disciplinary committee 
of the Florida state bar. Assume that from his cell, Washington 
has filed a complaint accusing his lawyer of having violated the 
state version of Rule 1.1. Do you believe that Washington’s 
lawyer violated Rule 1.1? Does it matter to you, as it did to the 
Supreme Court, whether different tactics might have led to a 
different result? 


b. The aftermath of Strickland 


In the five years after the Strickland decision, defendants prevailed in 
their claims of ineffective assistance of counsel in only 4 percent of 


the 702 reported cases.°° Strickland’s requirement that a defendant 
claiming ineffective assistance show that the outcome would have 
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been different but for the lawyer’s conduct may account for this low 
percentage. 

The ABA has promulgated a set of practice standards for criminal 
defense lawyers as well as one for prosecutors. These are “intended 
to be used as a guide to professional conduct and performance [and] 
not as criteria for the judicial evaluation of alleged misconduct of 
defense counsel to determine the validity of a conviction.” However, 
the standards “may or may not be relevant in such judicial evaluation, 
depending upon all the circumstances.”°" 

These standards provide, among other things, that: 


As soon as practicable, defense counsel should seek to 
determine all relevant facts known to the accused. 

Defense counsel should keep the client informed of the 
developments in the case and the progress of preparing the 
defense and should promptly comply with reasonable requests 
for information. 

Defense counsel should inform the accused of his or her rights 
at the earliest opportunity and take all necessary action to 
vindicate such rights. Defense counsel should consider all 
procedural steps which in good faith may be taken, including, 
for example, motions seeking pretrial release of the accused, 
obtaining psychiatric examination of the accused when a need 
appears . . . [and] moving to suppress illegally obtained 
evidence.... 

Defense counsel should conduct a prompt investigation of the 
circumstances of the case and explore all avenues leading to 
facts relevant to the merits of the case and the penalty in the 
event of conviction. The investigation should include efforts to 
secure information in the possession of the prosecution and 
law enforcement authorities. The duty to investigate exists 
regardless of the accused’s admissions or statements to 
defense counsel of facts constituting guilt or the accused’s 


stated desire to plead guilty.°4 


Do criminal defense lawyers follow the standards for criminal 
defense lawyers articulated by the ABA guidelines? 


293 


We have found no national survey documenting how often lawyers 
adhere to these standards, but numerous smaller-scale studies 
suggest that many criminal defense lawyers, particularly public 
defenders and court-appointed defense counsel, fail to uphold them. 
They do not, for example, meet promptly with their clients, keep 
clients informed, investigate all the facts, or pursue defenses 
aggressively. These lapses are explained in significant part by the 
limited funds available for representation of most criminal defendants: 


The director of Jail Ministries for Onondaga County in upstate 
New York reported on the basis of a random survey of inmates 
that “56 percent of them were not visited by their lawyer, 58 
percent cannot contact their lawyer, 46 percent claim that their 
lawyer’s phone has a block on it, and 9 percent have had their 
cases continued without their knowledge.”°? 

Even though the success of a defendant often depends on the 
availability of investigators, most public defenders in 
Pennsylvania were unable to recall having used an 
investigator.°4 

The office of the public defender in Calcasieu Parish, 
Louisiana, used an expert in only 1 of 171 cases. The criminal 
defense lawyers in that parish visited their clients in jail in only 


1 out of 14 cases. °° 

According to the Innocence Project, “a review of convictions 
overturned by DNA testing reveals a trail of sleeping, drunk, 
incompetent and overburdened defense attorneys, at the trial 
level and on appeal.”°© 

In Chippewa County, Michigan, defense attorneys routinely 
had their first meetings with their clients at the courthouse just 
before their arraignments. The lawyers were not able to meet 
their clients at the public defender’s office because there was 
not enough space.?” 

In some Florida counties, defense lawyers were routinely 
absent from hearings to determine whether juvenile 
defendants will be detained. Although indigent juvenile 


defendants are entitled to appointed counsel,°° in at least two 
counties the court clerks determined that “if the parent has 
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$5.00 in his bank account, he is not indigent.” When juveniles 
are represented, the lawyers often meet their clients “for the 
first time in the hallway or in the courtroom at the time of the 
hearing.” This pattern occurs in other states as well. For 
example, in Maryland, juvenile defenders “provide virtually no 
advocacy for their clients at detention hearings . . . , usually 
conduct no investigation of the facts of the case, and rarely 


meet with their client before the adjudicatory hearing.”°9 


“My incompetence will become the basis of your appeal.” 


In Hamilton County, Ohio, staff attorneys handling 
misdemeanor cases in the public defender’s office “never 
interview witnesses before trial, almost never subpoena 
witnesses, never investigate cases, and never go to crime 
scenes.” Staff members who represent juveniles receive no 


training before they begin to do so.79 
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The studies cited above suggest that in at least some cities and 
counties, defense lawyers do not live up to the ABA Standards. Does 
this suggest that the standards impose unrealistic demands on 
lawyers? If so, should they be amended to require less investigation 
and client contact? If not, what should be done to raise the standards 
of practice of criminal defense lawyers? Should the criminal justice 
standards be added to state disciplinary codes as mandatory rules 
and be enforced? Should lawyers be required to use checklists in 
each case, to make sure that they take all reasonable steps to 


represent their clients?*1 What else should be done to improve the 
quality of representation of criminal defendants? 


Have the standards articulated in Strickland been used to 
overturn convictions in cases where the defendants’ counsel 
performed poorly? 


Yes. While the Supreme Court continues to be reluctant to find 
ineffective assistance of counsel based on lawyers’ strategic 
decisions,*2 it has decided in several cases that a lawyer’s ignorance 
of the law can render her assistance ineffective. These cases have 
involved 


e a lawyer's erroneous conclusion that records that could have 
been used to show mitigation were inaccessible under state 
law;43 

e a lawyer’s incorrect assumptions that he did not need to 
request discovery because the prosecution had a duty to 
reveal inculpatory evidence before trial, and that the case 
would not go to trial because the rape victim did not wish to 
proceed;*4 and 

e a lawyers mistaken belief, based on a statute that had been 
amended since he had last researched it, that the state would 
not pay for a highly qualified ballistics expert to examine the 
evidence for his client.4° 


Courts of appeals sometimes have questioned or reversed 
convictions in cases in which a defendant’s lawyer failed to do basic 
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investigation. 


FOR EXAMPLE: Khan Mohammed, who was extradited from 
Afghanistan, was convicted of  narcoterrorism. The 
government’s main witness was an undercover agent named 
Jaweed. Mohammed told his lawyer that Jaweed was angry 
with him because Mohammed had prevailed over Jaweed’s 
cousin in a local election. In discovery, the government 
produced Mohammed's telephone book, but the lawyer did not 
try to telephone any villagers to confirm that Jaweed may have 
been biased. Mohammed’s appellate lawyer phoned 28 of 
them, finding witnesses who said that Jaweed was a known liar 
and thief and that he had been overheard to threaten 
Mohammed that “I will not leave you alone even if it takes 20 
years.” The U.S. Court of Appeals for the D.C. Circuit remanded 
the case for further evidentiary proceedings to determine 


whether the “prejudice” prong of Strickland was established.*© 


On the other hand, other types of what some might see as attorney 
misconduct have not qualified as ineffective assistance, given the 
difficulty of proving that the outcome would have been different if the 
attorney had behaved otherwise. 


FOR EXAMPLE: In 2011, the U.S. Court of Appeals for the 
Sixth Circuit ruled that defendant Joseph Muniz did not receive 
ineffective assistance of counsel even though his lawyer slept 
through part of the cross-examination of his client and therefore 
failed to object to impermissible prosecution questions. The 
court reasoned that the lawyer’s nap was only “brief.” The 
lawyer had been arrested for and charged with possession of 
cocaine a few weeks before beginning to represent Muniz, and 
his license was eventually suspended. Unpersuaded that this 
was significant, the court pointed out that the lawyer had been 
licensed at the time of the trial, and that Muniz had not proved 


that the lawyer was using cocaine during the trial.4/ 


Is it ineffective assistance of counsel if a criminal defense 
lawyer doesn’t know about or advise the client about the 
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immigration consequences of a criminal matter? 


Yes, sometimes. Conviction of criminal charges, including certain 
misdemeanors, can subject a noncitizen immigrant to mandatory 
deportation after a sentence is served. Immigration law is very 
complex and technical. Many experienced criminal defense lawyers 
do not understand it well enough to explain to their clients the risk 
that accepting a proffered plea bargain poses to their ability to remain 
in the United States. 

In 2010, the Supreme Court added a new element to the 
Strickland doctrine for criminal cases in which the defendant is not a 
U.S. citizen. The noncitizen in Padilla v. Kentucky was a Vietnam 
veteran who had lived in the United States lawfully for more than 40 
years. He pleaded guilty to a state charge of transporting marijuana in 
his tractor-trailer. This was a deportable offense under federal law, 
but his lawyer didn’t tell him that before advising him to plead guilty. 
In fact, his lawyer told him that he “did not have to worry about 
immigration status since he had been in the country so long.” The 
Supreme Court held that the failure to provide accurate advice to 
noncitizens about the immigration consequences of possible 
conviction renders the representation ineffective for purposes of the 
Sixth Amendment.*® 

In a subsequent case, the Supreme Court concluded that a lawyer 
had provided ineffective assistance by erroneously advising his client 
that accepting a plea bargain would not lead to his deportation. The 
Court found that prejudice under Strickland was sufficiently 
demonstrated because the defendant had made clear that if he had 
not received incorrect advice, he would have accepted the risks of 
conviction, additional prison time, and subsequent deportation rather 


than certain deportation.*9 

Is it ineffective assistance of counsel if a lawyer fails to tell a 
client about a plea offer or provides bad advice to a client about 
a plea offer? 


It can be, as the following cases illustrate. 
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Missouri v. Frye 


Galin Frye was charged with driving while his license was revoked, a 
felony with a four-year maximum sentence. The prosecutor informed 
Frye’s lawyer, Michael Coles, in writing, that if Frye would plead guilty 
to a misdemeanor, carrying at most a one-year sentence, the 
prosecutor would recommend a 90- day sentence. Coles never told 
Frye of the offer, a clear violation of Rule 1.4. After the offer expired, 
Frye pleaded guilty, but it was too late, and the judge sentenced him 
to three years in prison. 

Justice Kennedy, writing for the majority of the Supreme Court, 
explained that criminal defendants are entitled under the Sixth 
Amendment “to have counsel present at all ‘critical’ stages of the 
criminal proceedings,” including “arraignments, post-indictment 
interrogations, post-indictment lineups, and the entry of a guilty plea.” 
In Padilla, discussed above, the Court “made clear that the 
negotiation of a plea bargain is a critical phase of litigation for 
purposes of the Sixth Amendment.” The Court also “rejected the 
argument . . . that a Knowing and voluntary plea supersedes errors by 
defense counsel.” While Padilla involved the advice of counsel as to a 
plea offer that was then accepted, Frye and its companion case, 
Cooper, explore whether a defendant may claim ineffective 
assistance based on advice (or lack of advice) that led to the rejection 
or lapse of a plea offer. 

Justice Kennedy noted that 97 percent of federal and 94 percent 
of state criminal cases are resolved by plea bargaining. In our 
contemporary system of criminal justice, he wrote, “the negotiation of 
a plea bargain, rather than the unfolding of a trial, is almost always 
the critical point for a defendant.” The Court held in Frye that 
“defense counsel has the duty to communicate formal offers from the 
prosecution to accept a plea on terms and conditions that may be 
favorable to the accused” and that when Coles “allowed the offer to 
expire without advising the defendant or allowing him to consider it, 
defense counsel did not render the effective assistance the 
Constitution requires.” 

Since Coles had failed to communicate the offer to Frye, the Court 
found that the first element of the Strickland standard had been met. 
The Court went on to ask whether prejudice resulted from Coles’s 
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breach of duty. The Court said that to prove prejudice in this context, 
a defendant must show “a reasonable probability that the defendant 
would have accepted the lapsed plea [and] a reasonable probability 
that the prosecution would have adhered to the agreement and that it 
would have been accepted by the trial court.” In this case, the Court 
found that there was a reasonable probability that Frye would have 
accepted the offer. However, the Missouri Court of Appeals failed to 
require a showing that the prosecutor would have adhered to the plea 
agreement or that the offer would have been accepted by the trial 
court. The Court noted that there was reason to doubt that these 
elements would have been present because Frye was once again 
arrested for driving without a license before the hearing at which the 
plea agreement would have been presented to the court. The Court 
vacated the judgment and remanded the case to the Missouri Court 


of Appeals for determination of the remaining issues.°° 

The Frye decision constitutionalizes the existing ethical duty of a 
defense lawyer under Rules 1.2 and 1.4 to communicate an offer of a 
plea bargain to his client. 


Lafler v. Cooper 


In a companion case, Anthony Cooper had shot a woman and was 
charged with assault with intent to murder, among other crimes. The 
prosecutor offered Cooper’s lawyer, McLean, a plea bargain in which 
Cooper could serve a sentence of 4 to 7 years in exchange for 
pleading guilty. McLean told Cooper — erroneously, and probably in 
violation of Rule 1.1 — that he could not be convicted of the charged 
offense because the four bullets had struck his victim below the waist. 
Relying on his lawyer’s incorrect counseling, Cooper rejected the plea 
bargain, went to trial, was found guilty, and was sentenced to 15 to 30 
years in prison. Like Frye, Cooper claimed that his lawyer’s 
incompetence constituted ineffective assistance within the meaning of 
the Sixth Amendment. 

The Court found that McLean’s conduct fell below the standard 
required by the Sixth Amendment. The Court held in Cooper, as in 
Frye, that a lawyer’s failure to provide effective assistance of counsel 
in relation to an offered plea bargain presents a basis for relief if the 
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defendant can show prejudice and that, but for the ineffective advice, 
there is a reasonable probability that the plea offer would have been 
adhered to by the prosecutor and accepted by the court. In Cooper, 
the Court ordered the state to reoffer the plea, and if Cooper 
accepted it, directed the state to exercise its discretion whether to 
vacate the convictions and resentence him consistently with the plea 
agreement, to vacate some of his convictions and resentence him, or 


to leave the convictions and sentence undisturbed.°' 


PROBLEM 3-2 


A DESIRE TO INVESTIGATE 


The facts of this problem are based on events that occurred in 
a midwestern state in 2007. 


You are a Staff attorney in the Office of the Public Defender. 
Yesterday afternoon, you were assigned to represent an 
indigent man named Ellis Boiko. Five months ago, Mr. Boiko 
was charged with misdemeanor assault, punishable by six 
months in jail, but it was only yesterday, the day before his trial 
was scheduled, that he asked for a lawyer to be appointed for 
him. Your supervisor told you that you would receive the file 
this morning. You spent the morning at the courthouse, 
interviewing six other clients. Late in the morning, you received 
the Boiko file and were able to talk with Mr. Boiko for 20 
minutes. He stated that five witnesses observed the incident 
that resulted in the charge. He said that at least some of them 
would probably confirm that he was defending himself from an 
attack by the man he is accused of assaulting. The prosecutor 
issued subpoenas for three of the witnesses, and those three 
are at the courthouse now, waiting to testify. You suspect that 
the prosecutor has called in the witnesses who would testify 
against your client and failed to subpoena the witnesses who 
would testify in his favor. You want to interview the two other 
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witnesses before the case goes to trial. If you knew that their 
testimony would help your client, you could present it at the 
trial. Or you might use their information as a basis for cross- 
examining the prosecution’s witnesses. At the very least, the 
two witnesses who are not in court might give you leads that 
would help you when you interview the prosecution’s three 
witnesses. 

The judge called the case. You explained that you had just 
received the file and had not had the opportunity to investigate. 
In particular, you asked for a postponement of a week or two 
so that you could interview all of the witnesses of the alleged 
assault. 

The judge responded that since it was lunchtime, he would 
recess the court for a lunch break. The judge said that during 
the break, you could interview the three witnesses who were 
present, but he would not postpone the case — the trial would 
be held this afternoon. 

During the lunch break, you did not interview those 
witnesses. You did not want to go to trial until you had had a 
chance to interview all of the witnesses, not just those who 
would testify for the prosecution. 

Court has just reconvened. You repeat to the judge that you 
are not prepared to proceed and again request a short 
postponement. The judge responds, “I order you to proceed. If 
you do not do so, you will be held in criminal contempt and 
taken to jail immediately. If your client is convicted, he can 
appeal on the basis of ineffective assistance of counsel.” 

What will you do? You could try the case as best you can 
and appeal if you lose, or you could refuse to try the case and 
be penalized for contempt. Which is a better course of action? 
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Siar „hE 


“A word to the wise, counselor: Anymore of these tiresome displays 
of ethics, and l'Il have you jailed for contempt.” 


3. Diligence 


One fundamental duty of lawyers toward clients is to do the work 
agreed to with care and without undue delay. Rule 1.3 puts it this 
way: “A lawyer shall act with reasonable diligence and promptness in 
representing a client.” Many disciplinary cases include charges that 
lawyers have neglected client matters. They may have failed to return 
phone calls or to file court papers on time. These are charged as 
violations of Rule 1.3. Comment 1 states that a lawyer should pursue 
a matter for a client despite opposition or personal inconvenience and 
take “whatever measures are required” to vindicate a client’s cause. 
The lawyer must act “with zeal in advocacy upon the client’s behalf.” 
“[P]erhaps no professional shortcoming,” notes Comment 3, “is more 
widely resented than procrastination.” 
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The Model Code of Professional Responsibility (which preceded 
the Model Rules) stated that a lawyer should represent a client 


“zealously within the bounds of the law.”°2 This exhortation was 
dropped from the black-letter rule in the Model Rules and most of the 
state rules because of a concern that it encouraged overly zealous 


unethical behavior.°? Even though the Model Code directed lawyers 
to treat opponents and opposing counsel with courtesy and 


consideration,°-* some lawyers used and still use the requirement of 
zealous advocacy to justify pursuing every possible argument or 
advantage in litigation. The use of “scorched earth” litigation tactics 
dragged out lawsuits, ran up costs, and contributed to negative public 
opinion about lawyers. The Model Rules replaced the requirement of 
zeal with one of “diligence” and demoted the language on Zeal to the 
comments. 

The present formulation of the comment reflects ambivalence 
about aggressive lawyering. Comment 1 urges zealous advocacy, but 
it states that a lawyer is “not bound . . . to press for every advantage 
that might be realized.” It says that the rule does not “require” the use 
of offensive tactics or “preclude” a lawyer from treating all persons 
with courtesy and respect. (This locution is really peculiar. It would 
make more sense for the comment to prohibit offensive tactics and 
require respectful treatment.) 

The opposite of diligent representation is total neglect of clients’ 
cases. Any search of recent lawyer disciplinary decisions turns up 
examples in which lawyers ignored their clients’ cases. In some of 
these decisions, the lawyer never filed the case, and the statute of 
limitations had passed. In others, the lawyer filed a case but allowed 
it to languish. Often, neglect of client matters is caused or 
compounded by substance abuse, as in Matter of Neal, discussed 
above. 

Lawyers are responsible for paying attention to all matters for 
which they accept responsibility by making agreements with clients or 
filing appearances with courts. In cases they initiate, they are not 
excused from the duty of diligence if they leave a law firm unless they 
formally withdraw from representation. 
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FOR EXAMPLE: In one case, a client hired a firm to bring an 
employment discrimination case. One of the firm’s partners 
signed the complaint as an accommodation to his partner who 
was actually handling the case, but he never met the client or 
worked on the case. The secretaries routed all documents to 
the partner who was supposed to be handling the case, but he 
neglected the matter, and the complaint was dismissed. The 
partner who had signed the complaint as an accommodation 
was not aware of the dismissal, and he eventually left the firm. 
Years later, he was formally (though privately) reprimanded for 
having neglected the case; he was found to have had 


responsibility for it because he’d signed the complaint.°° 


4. Candor and communication 


a. Is it ever okay to lie? 


Is lying to another person ever acceptable? Many philosophers and 
religions urge that lying is wrong.” But most people, including 
lawyers, believe that in some circumstances, lying is justifiable. A few 
examples: 


e White lies. One line of a song in the musical Into the Woods 
explains, “Everyone tells tiny lies; what matters, really, is their 
size.”°’ The idea is that some fibs are so small and harmless 
that they don’t matter. Among these are little lies told to avoid 
embarrassment or to avoid hurting another person's feelings. 

e Lies to protect people. Suppose you are representing a wife 
in a divorce, and the husband’s attorney gives you copies of 
some documents in which the husband says some really nasty 
things about her. These assertions will not have any impact on 
the divorce settlement. If your client asks what was in the 
document, is it acceptable to tell her “nothing you would care 
about”? Or suppose you learn in confidence from a client’s 
physician that the client is dying, and the physician says that it 
would harm his patient to learn this fact. If the client asks you 
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whether the doctor said that her disease was terminal, is it 


acceptable to lie to her or to evade the question?°® 

e Lies to protect your privacy. Suppose you have a nosy client 
who asks intrusive questions about your private life and who 
won't let you off the hook by your just refusing to answer. A 
client who has been accused of driving while under the 
influence of alcohol asks, “Do you like to drink beer?” If the 
true answer is yes, but it’s none of your client’s business, can 
you simply say, “No, | don’t’? 


Although some people believe that one should never ever tell a lie, 
others conclude that in some of these or similar circumstances, it is 
permissible to lie. Questions that might be relevant in assessing 
whether a lie is justifiable include the following. 


Is the subject lied about either trivial or private? 

Is anyone harmed by the lie? 

Is the purpose of the lie to protect someone? 

Does the person lied to have a right to know or a strong 

interest in knowing the truth? 

e lf there is a reason to tell a lie, can the problem be solved 
without lying? 

e lf you tell this lie, will you need to tell other lies to cover up the 

first one? 


As you consider whether lawyers are ever justified in lying or 
deceiving others, consider whether lawyers should be guided by the 
same moral principles that guide other people. Are there aspects of 
the lawyer’s role that make lying or deception more or less justifiable 
than it is for nonlawyers? 

Some lies are apparently protected by the First Amendment. The 
Stolen Valor Act made it a crime to lie about being awarded military 
honors. A public official was prosecuted for having falsely claimed 
that he had been awarded the Congressional Medal of Honor. The 
Supreme Court affirmed a decision of the Ninth Circuit holding the 


law unconstitutional.°2 
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b. Lying versus deception: Is there a moral 
distinction? 


Some philosophers say that in evaluating the morality of a statement, 
the important question is not whether there is a false statement but 
whether the speaker intends to deceive the other person.©° If the 
speaker intends to deceive, an evasive statement that withholds 
information is arguably morally identical to a false statement. Each 
accomplishes the same deceptive purpose. But perhaps it is not as 
bad to deceive another person if one does it without saying anything 
false or misleading. If the deceiver manages just to keep silent, is the 
withholding of information immoral? This question is pretty 
complicated because so much depends on the circumstances. Like 
lies, some deceptions may be justifiable, while other deceptions are 
just as morally reprehensible as telling an overt lie. 


FOR EXAMPLE: Suppose you are representing the wife in a 
divorce. She fills out a financial statement disclosing her assets, 
but she confesses to you privately that she has not listed in her 
assets one bank account where she deposits most of her very 
substantial consulting fees. If you transmit the financial 
statement to your opposing counsel without saying a word, you 
have not told a lie, but by transmitting a document that purports 
to be a complete financial statement, you are perpetrating a 
deception. If your opposing counsel asks, “Are there any assets 
not listed on the financial statement?” and you say, “No, they 
are all listed,” have you done anything more morally culpable 
than you did by simply transmitting the financial statement? 


Many of the ethics rules are more categorical in their prohibition on 
the telling of lies than they are in their prohibition of deceptions 
accomplished by withholding information.®" In many circumstances, 
an advocate’s role requires withholding information or presenting 
information selectively or in the best light. Because of this, many 
lawyers believe that deception is problematic only if it is 
accomplished by making a false statement. As you study this section 
of the chapter, consider your own views on this question. 
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c. The intention of the speaker 


Another important distinction in considering moral questions about 
dishonesty is whether the speaker intended to lie. If a lawyer does 
diligent research or investigation, she might still miss some 
information or obtain some incorrect information, which she might 
then report to her client. But if she is honest with her client about what 
she learned, she is being truthful even if the information is not 
accurate. “Truth,” on the other hand, refers not to whether the 
speaker is trying to deceive the hearer, but to whether a statement is 
factually accurate. The assertion that “the sun revolves around the 
earth” is factually false, or untrue. If a person made this statement, 
honestly believing it to be true, the statement would be truthful, but 
still untrue. 


d. Honesty and communication under the ethics 
rules 


Do the ethical rules ever allow lawyers to lie to or deceive their 
clients? 


The ethics rules explicitly direct lawyers not to lie to tribunals or to 
persons other than clients.°* Curiously, the portion of the rules 
dealing with the “client-lawyer relationship” does not explicitly require 
lawyers to be honest with their clients. Most lawyers assume that 
lawyers will be truthful with clients; a lawyer is more likely to deceive 
someone else on a client’s behalf. However, a careful reading of the 
rules makes it clear that the drafters intended that lawyers should 
generally be truthful, and this intention extends to clients as well as to 
others. 

Rule 8.4(c) prohibits a lawyer from engaging “in conduct involving 
dishonesty, fraud, deceit, or misrepresentation.” A lie to a client might 
or might not amount to “fraud” because the ethics rules limit “fraud” to 
conduct that is fraudulent under the state’s substantive or procedural 


law.©° As noted in Chapter 2, however, definitions of fraud vary from 
state to state. Even if a lie is not “fraud,” however, it may amount to 
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deceit or misrepresentation and therefore be a ground for 


professional discipline under Rule 8.4(c).© 

In addition, Rule 1.4 requires that a lawyer shall provide 
information to a client about matters that require informed consent, 
about which a client must make a decision, about the status of a 
matter, and about matters on which the client has requested 
information. Perhaps the duty to keep clients informed implies the 
duty to give accurate rather than false information. Comment 1 notes 
that “reasonable communication between the lawyer and the client is 
necessary for the client effectively to participate in the 
representation.” It would be a stretch to think that “reasonable 
communication” could include lawyers deceiving their clients. 

Whether or not Rule 1.4 prohibits lying to clients, it certainly 
requires a lawyer to inform clients about important developments in 
their cases. On the other hand, Rule 1.4 does not require lawyers to 
communicate every minor event that occurs during the course of a 
representation. 


Rule 1.4 Communication 


Rule language* Authors’ explanation** 
(a) A lawyer shall: Requires communication with clients when 


(1) promptly inform the client another rule requires the lawyer to obtain 
of any decision or “informed consent.” 
circumstance 


with respect to which the clients Example: Rule 1.7 prohibits lawyers from 

informed consent, as defined representing two clients concurrently if the 

in Rule 1.0(e), is required by clients have adverse interests, but permits the 

these Rules; representation if several conditions are met, 
including the informed consent of both clients. 


(2) reasonably consult with Rule 1.2 gives the lawyer some discretion about 

the client about the means by the “means” to be used to carry out the 

which the client’s objectives are representation (as opposed to the “objectives,” 

to be accomplished; which clients are entitled to decide). But lawyers 
must consult with clients about these means. 


(3) keep the client reasonably “Status” includes “significant developments 
informed about the status of affecting the timing or substance of the 
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the matter; 


(4) promptly comply with 
reasonable requests for 
information; and 


189 


(5) consult with the client about 
any relevant limitation on the 
lawyer’s conduct when the 
lawyer knows that the client 
expects assistance not 
permitted by the Rules of 
Professional Conduct or other 
law. 


(b) A lawyer shall explain a 
matter to the extent 
reasonably necessary to 
permit the client to make 
informed decisions regarding 
the representation. 


* All emphasis added. 


** This and other authors’ explanations draw from the comments to the Model Rules 


representation.” Comment 3. 


Example: If the court’s schedule delays 
resolution of a case for six months, the lawyer 
should inform the client. 


If the lawyer cannot respond promptly, she 
should explain when a response may be 
expected. Comment 4. 


The lawyer should also promptly respond to or 
acknowledge client communications. Comment 
4. 


Example: If client asks lawyer to claim a tax 
deduction that the client is not entitled to claim, 
the lawyer should explain that he cannot do that. 


The lawyer should give the client enough 
information “to participate intelligently” in 
decisions about objectives and means. But a 
lawyer “ordinarily will not be expected to 
describe trial or negotiation strategy in detail.” 
Comment 5. 


and from other sources. They are not comprehensive but highlight some important 


interpretive points. 


Does Rule 1.4 require a lawyer to inform a client that the lawyer 
has committed an act or omission that would constitute 
malpractice and that has prejudiced the client’s interests? 


Yes. A lawyer must notify a present client of an act or omission that 
would constitute malpractice and has prejudiced a client’s interests. 
That duty is derived from the lawyer’s duty to keep a client informed 
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about the progression of a matter.®° In addition, Comment 7 states 
that “[a] lawyer may not withhold information to serve the lawyer’s 
own interest.” A client who is notified that her lawyer has made a 
serious error might decide to obtain new representation or to sue the 
lawyer. The lawyer must inform the client nevertheless. No such 
ethical obligation exists with respect to a lawyer’s discovery that she 
committed malpractice on a former client, unless the lawyer accepts 
new work from that client.8® Failure to report the error to the former 
client might nevertheless constitute an actionable breach of fiduciary 


duty.©” 


e. Civil liability for dishonesty to clients 


The prohibition on lying to clients is not limited to exhortations that 
are stated or implied in the ethical rules. A client injured by a 
dishonest lawyer may sue the lawyer in tort for fraud or for breach of 
the lawyer’s fiduciary responsibilities to the client. To fulfill his 
fiduciary duties to a client, a lawyer must comply with obligations 
concerning the client’s confidences and property, avoid impermissible 
conflicting interests, deal honestly with the client, and not employ 
advantages arising from the client-lawyer relationship in a manner 


adverse to the client.©® 

Breach of fiduciary duty, in the context of a lawyer-client 
relationship, is the lawyer’s failure to act consistently with the trust 
that a client reposes in a lawyer because the lawyer has special skills 
and knowledge. Professors Roy Anderson and Walter Steele explain 


the fiduciary nature of the lawyer-client relationship as follows:89 


Although definitions of an attorney’s fiduciary duty to her client abound, 
they are framed in quite general terms. The following is typical: “[T]he 
relationship between attorney and client has been described as one of 
uberrima fides, which means, ‘most abundant good faith,’ requiring 
absolute and perfect candor, openness and honesty, and the absence of 
any concealment or deception.” Fiduciary obligation is shaped by the 
discretionary control that an attorney usually has over a significant 
aspect of the client’s life or assets, and by the fact that very often the 
interests of the lawyer are not always the same as, and may be in 
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conflict with, those of the client. One court explained the special nature 

of a relationship that gives rise to fiduciary obligation in this way: 
There is no invariable rule which determines the existence of a 
fiduciary relationship, but it is manifest in all the decisions that 
there must be not only confidence of the one in the other, but 
there must exist a certain inequality, dependence, weakness of 
age, of mental strength, business intelligence, knowledge of the 
facts involved, or other conditions, giving to one advantage over 


the other.” 1 


Most cases of breach of fiduciary duty result from disloyalty (e.g., 
undisclosed conflicts of interest), which are treated as “constructive 
frauds,” but the tort can result from actual fraud as well. 


FOR EXAMPLE: Alan Stewart, a male lawyer representing a 
female client in a divorce, told his client that he wanted to have 
a sexual relationship with her and stated that he was divorced. 
In response to her request, he told her that he was willing to 
have a monogamous relationship with her. Later, he conceded 
that he was only separated, not divorced. The client then called 
Stewarťs wife and learned that Stewart had been married for 20 
years, had been living with his wife the entire time, and was still 
living with her. The court held that the client’s complaint stated a 


valid claim for breach of fiduciary duty.”2 


As noted in Chapter 2, in some states, a plaintiff who adds a claim of 
breach of fiduciary duty to a malpractice suit against a lawyer may 
gain certain procedural advantages, such as a longer statute of 
limitations, a shift in some burdens of proof, the right to recover her 
legal fee without proving actual loss, or the right to recover punitive 


damages.’? 


5. Candor in counseling 
Rule 2.1 describes the role of a lawyer as counselor: 
In representing a client, a lawyer shall exercise 


independent professional judgment and render candid 
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advice. In rendering advice, a lawyer may refer not only to 
law but to other considerations such as moral, economic, 
social and political factors, that may be relevant to the 
client’s situation. 


Comment 1 explains that “legal advice often involves unpleasant 
facts and alternatives” and that “a lawyer should not be deterred... 


by the prospect that the advice will be unpalatable to the client.””4 


Professor David Luban 


The rule seems intended to caution lawyers against simply giving 
clients the advice they want to hear. As Professor David Luban has 
noted, “often, clients come to lawyers because they want the lawyer 
to bless their endeavors — sometimes, with maximum cynicism, in 
order to create an advice-of-counsel defense for themselves — or to 
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write an opinion letter stating that a dubious transaction is entirely 
proper. The temptation for the lawyer to play ball with the client is 
great; as Elihu Root said, ‘The client never wants to be told he can't 
do what he wants to do; he wants to be told how to do it, and it is the 
lawyer’s business to tell him how.’ . . . [Nevertheless] lawyers must 
[sometimes] assume the (admittedly distasteful) gatekeeper’s role.”/° 

Lawyers are seldom disciplined for violation of Rule 2.1, perhaps 
because lawyer-client counseling almost always takes place in 
private. In fact, we have not located a single case in which a lawyer 
was disciplined for violating this rule. Not only is enforcement rare, 
but scant authority discusses what the rule requires. The following 
problem will allow you to explore this question. 


PROBLEM 3-3 


TORTURE 


This problem ts based on events that occurred in the 
Department of Justice in 2002. Professor Kathleen Clark of the 
Washington University School of Law has written about those 
events and assisted us in developing this problem. 
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Professor Kathleen Clark 


You recently became a member of the bar. You are a few 
months into your first job, at the Office of Legal Counsel in the 
U.S. Department of Justice. The Office of Legal Counsel has 
only one client: the executive branch of the federal 
government. A federal statute makes clear that the state ethics 
rules (including Rule 2.1) apply to federal government lawyers. 

Shortly after you began your job, terrorists using hijacked 
airplanes attacked the Pentagon and destroyed the World 
Trade Center in New York. The CIA captured al Qaeda 
member Abu Zubaydah. Holding him in a secret prison in 
Thailand, CIA officers sought to interrogate him about the 
organization’s plans and activities. Believing that he had 
refused to cooperate, CIA interrogators wanted to use harsher 
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interrogation techniques on him. But some in the CIA were 
worried that these techniques might subject the interrogators 
to criminal liability under 18 U. S.C. § 2340A, which provides 
that “whoever outside the United States commits or attempts 
to commit torture shall be . . . imprisoned for not more than 20 
years ... and if death results . . . shall be punished by death. . 
.. The president’s national security advisor authorized the use 
of the harsher interrogation techniques recommended by the 
interrogators but wanted a determination that the use of those 
techniques was legal. At a meeting facilitated by the legal 
advisor to the president’s national security advisor, the acting 
general counsel of the CIA asked the Department of Justice to 
prepare a memorandum analyzing whether the use of “harsh” 
interrogation techniques would be criminal under the law 
prohibiting torture. 

Pat Farrell is a senior official of the Office of Legal Counsel. 
Farrell, who supervises many lawyers including you and your 
coworker, Barry McKee, assigned McKee to be the principal 
drafter of the memorandum and assigned you to review and 
edit his draft before sending it to Farrell and to initial it to 
indicate your approval. 

Though the work was taking place at the Justice 
Department, the White House counsel took a personal interest 
in this project, saying at several meetings that he wanted the 
memo to be “forward-leaning.” His deputy explained that in 
terms of legal interpretation, “We want to be aggressive. We 


want to take risks.””© Farrell echoed this advice. He told you 
that he wanted a memo that would, to the maximum extent 
possible, protect the CIA officials from any future torture 
prosecution. Farrell is a favorite of the presidential 
administration. He is on his way up to a very senior position. If 
he is satisfied with your work, you may be on your way up too. 
The memo that you and McKee are to write is the only 
obstacle to the use of interrogation techniques that the 
administration has already approved, subject to the Justice 
Department's legal opinion. 
McKee’s research revealed the following information. 
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1. 


2. 


3. 


4. 


Congress enacted the federal criminal statute banning torture, 
quoted above, to bring the United States into compliance with 
the international Convention Against Torture. 

The federal criminal law against torture is not the only federal 
law mentioning severe pain and suffering. The federal 
Medicare statute also addresses severe pain and suffering, 
though for a different purpose. It requires hospitals to provide 
emergency medical care when a person requesting medical 
attention has “acute symptoms of sufficient severity (including 
severe pain) such that a prudent layperson . . . could expect 
[the absence of treatment to lead to] serious impairment of 
bodily functions or serious dysfunction of any bodily organ or 
part.”// 

The Supreme Court’s leading case on separation of powers, 


the Steel Seizure Case,’® is widely interpreted to stand for the 
proposition that the president’s constitutional powers as 
commander in chief are at their lowest ebb when he is acting 
contrary to a valid act of Congress. 

The Constitution grants Congress the power to define 
“Offenses against the Law of Nations; . . . make Rules 
concerning Captures on Land and Water; . . . [and] make 
Rules for the Government and Regulation of the land and 


naval Forces.”’2 


McKee gave you his draft memorandum, mentioning that 


he was sure that it would please Farrell, the attorney general, 
and the White House counsel. The memo interprets the anti- 
torture law in the light of the Medicare statute and concludes 
that the anti-torture statute applies only where an interrogator 
specifically intends to cause the kind of extreme pain that 
would be associated with organ failure or death. Although this 
interpretation strikes you as a strained use of the Medicare 
law, because that law was passed for entirely different 
purposes and has nothing to do with interrogations, it seems 
like just the kind of “aggressive” and “risk-taking” interpretation 
that the White House counsel wants. It would provide legal 
support for interrogators who believe it may be necessary to 
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inflict a great deal of pain on certain suspected terrorists to find 
out al Qaeda’s plans. At the very least, the memo would give 
the interrogators a plausible “acting on advice of counsel” 
defense if they were ever prosecuted. The memo makes a 
second “aggressive” argument: that the anti-torture statute 
might be unconstitutional if it interferes with the president’s 
power as commander in chief. The memo does not mention 
the Steel Seizure Case, which would undercut the 
administration’s desire to move forward with the harsh 
interrogation techniques. 


1. Do you have an ethical obligation to rewrite the memorandum 
to qualify its legal analysis? 

2. If you think that the methods of interrogation that the CIA 
wants to use would not be criminal but would be morally wrong 
or could lead eventually to adverse foreign policy 
consequences for the United States, would you add those 
unsolicited and probably unwelcome opinions to the 
memorandum? 


6. Duties imposed by contract in addition to 
those imposed by the ethics codes 


May a lawyer and a client agree that the lawyer will comply with 
higher standards of performance than those set by the ethics 
codes? 


Yes, of course. The ethics codes articulate minimum standards of 
performance for lawyers, so a lawyer may agree to meet higher 
standards. In addition to duties imposed by the law (such as the rules 
of professional responsibility and tort law), lawyers undertake 
contractual duties to their clients. Some of these set more demanding 
standards of performance than those required by the rules. For 
example, Rule 1.4 requires that a lawyer keep a client “reasonably 
informed,” but a lawyer and client might agree that the lawyer would 
give the client weekly reports on the lawyer’s progress. Similarly, Rule 
1.5 requires that fees be “reasonable” and that a lawyer should inform 
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a Client, “preferably in writing,” as to the basis on which the fee will be 
determined. By contract, however, a lawyer may agree to provide 
detailed billing statements on a specified schedule. 

A lawyer may not agree to a “higher” contractual standard if the 
duty might cause the lawyer to violate another ethical rule. 


FOR EXAMPLE: As is noted above in the discussion of the 
duty of diligence, zealous advocacy was strongly encouraged 
under the now obsolete Model Code of Professional 


Responsibility.2° Although the idea of “zealous advocacy” was 
a touchstone of traditional notions of professionalism, the 
drafters of the Model Rules of Professional Conduct were 
concerned that lawyers used this standard to justify aggressive 
and uncivil litigation tactics. Therefore they moved the 
exhortation to zealous advocacy to a comment, and qualified 
it. Rule 1.3 requires a lawyer to act with “reasonable diligence 
and promptness.” The comment following the rule mentions 
that a lawyer must also act “with zeal in advocacy upon the 
clients behalf. A lawyer is not bound, however, to press for 
every advantage that might be realized for a client.” 

Suppose a client wants his lawyer to be not just diligent but 
zealous? A lawyer and a client could agree to this, but not to 
the extent that the lawyer would violate duties imposed by 
other rules, such as the duty not to deceive a judge or the duty 
not to unlawfully alter, destroy, or conceal a document relevant 
to a case. 


If a lawyer violates duties that are imposed only by contract, the 
lawyer may be subject to discipline for those contractual violations, 
even though the duties violated are not mandated by the ethics code. 
A lawyer arguably has an ethical duty to fulfill promises made to a 


client.81 


7. Agreements to limit the scope of 
representation 
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May a lawyer and a client agree that the lawyer will perform only 
specific limited legal services? 


Yes, under certain conditions. A lawyer and client might agree that 
the lawyer would provide only limited legal services if the client 
cannot afford fuller representation. Some legal services attorneys 
make agreements to provide limited services because their offices 
have few lawyers and many clients; perhaps it’s better to provide 
some service to a larger number of clients. 

Suppose a client wants some legal advice about the requirements 
to set up a corporation in her state. As a soon-to-be small business 
owner, she wants to know the basics of what she has to do, but she 
cannot afford to pay for the thorough research that would explore 
every detail of her obligations. May the lawyer provide discount 
service for a discount price? 

Rule 1.2(c) allows a lawyer to “limit the scope of the 
representation if the limitation is reasonable under the circumstances 


and the client gives informed consent.”®* A lawyer may agree to 
undertake legislative advocacy but not litigation on behalf of a client. 
Or the lawyer might agree to attempt to negotiate a settlement but not 
to file a lawsuit. However, such limitations could result in an 
impermissible conflict of interest. Comment 8 following Rule 1.7 
cautions lawyers evaluating conflicts to consider “the likelihood that a 
difference in interests will eventuate, and, if it does, whether it will 
materially interfere with the lawyer’s independent professional 
judgment in considering alternatives or foreclose courses of action 
that reasonably should be pursued on behalf of the client.” Perhaps 
this suggests that the lawyer may limit what she agrees to do on a 
clients behalf, but the lawyer must provide disinterested advice if the 
lawyer believes that the client needs service that the lawyer has not 
agreed to provide. 


Do the rules forbid some types of contractual limitations on 
legal services? 


Yes. A lawyer may not enter into an agreement waiving the duty of 
competent representation. However, a limitation on the scope of the 
representation “is a factor to be considered when determining the 
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legal knowledge, skill, thoroughness and preparation reasonably 


necessary for the representation.”®° If a client asks a lawyer to 
perform a limited service, the lawyer would not be found incompetent 
for having failed to do work that he was not asked to do. A lawyer 
also is barred from making “an agreement prospectively limiting the 
lawyer’s liability for malpractice unless the client is independently 
represented in making the agreement.”°4 

In some instances, clients cannot obtain representation at all 
unless they agree to limited representation, and restrictions 
preventing them from receiving those limited services may be 
unlawful. 


FOR EXAMPLE: Undocumented immigrants have no right to 
have lawyers appointed for them in federal deportation 
proceedings. In Washington State, the nonprofit Northwest 
Immigrant Rights Project provides some assistance to indigent 
respondents in these cases. The organization’s lawyers advise 
these clients and draft and file asylum applications for them, but 
the Project does not have sufficient resources to make personal 
appearances in court for all of them. Lawyers disclose their 
assistance on the documents that they prepare for their clients. 
In April 2017, the U.S. Department of Justice (DOJ) sent a 
cease-and-desist letter to the Project, demanding that lawyers 
enter formal court appearances for each immigrant they assist. 
This would have compelled the Project to provide full 
representation, including court appearances, in each 
proceeding. The Project sued DOJ and won a preliminary 
injunction against enforcement of the cease-and-desist letter. 
The injunction applies nationwide to lawyers who do not charge 
fees in these proceedings. The court based its ruling on the 


First Amendment.®° 


Are there good reasons to prohibit lawyers from offering limited 
legal services? 


Despite Rule 1.2(c) and a growing trend in favor of limited 
representation, some lawyers believe that whenever a lawyer agrees 
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to represent a client, he must provide the best-quality services 
possible. They fear that if a lawyer offers brief, off-the-cuff advice, 
without thorough research, to a client who can afford only an hour’s 
consultation, the lawyer might do poor work and face disciplinary 


charges of incompetence or malpractice liability.2° Several cases and 
ethics opinions suggest that a lawyer might get in trouble for offering 
discounted legal services. 


e In Nichols v. Keller,” a lawyer filed a workers’ compensation 
claim for a client but neglected to advise the client that he 
might be able to sue someone other than his employer to 
obtain compensation for his injuries. A California court held 
that this lawyer could be sued for malpractice, “even when 
[the] retention is expressly limited,” at least if the lawyer did not 
“make such limitations in representation very clear to his 
client.”88 

e Several state bar ethics opinions have stated that although a 
lawyer may offer some assistance to a pro se litigant and help 
the litigant to prepare pleadings, the lawyer may be acting 
unethically if she offers a litigant “active and extensive” help 
before and during a trial without disclosing that fact to the 
court.89 

e In a few cases, judges have admonished lawyers for 
“improper” conduct after they wrote portions of briefs for pro se 
litigants.2° 


May a lawyer help a client with one phase of a case? 


A related issue involves lawyers who do not want to take on all the 
burdens and responsibilities of participating in litigation but are willing 
to help indigent clients with one phase of a case, such as filing a 
complaint. Court rules provide that once a lawyer enters an 
appearance in a case, the lawyer may not withdraw without court 
approval. Washington State, however, now permits a lawyer to 
represent a client for one stage of a case and to withdraw without 
court permission when that limited representation has been 


completed.9' 
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Defenders of a rule mandating full-service representation of 
clients might respond that no automobile can be driven unless it 
meets minimum safety requirements, enforced through state vehicle 
inspections. The ethical rules protect the public by requiring basic 
levels of competence, diligence, conflict-avoidance, and so on. 

In 2003, an ABA task force recommended greater use of “limited 
scope legal assistance” because “in the great majority of situations 
some legal help is better than none. An informed pro se litigant is 
more capable than an uninformed one.”22 The task force noted with 
approval two modest changes in the 2002 Model Rules amendments 
that would facilitate limited representation. 


e Comment 6 to Rule 1.2 was amended to make clear that a 
lawyer could legitimately offer limited service to a client to 
“exclude actions that the client thinks are too costly.”2° 

e Rule 6.5 allows a lawyer providing short-term services such as 
advice or form completion “under the auspices of a program 
sponsored by a nonprofit organization or court” to do so 
without having to perform an extensive check for conflicts of 
interest with other clients. 


The task force also recommended amending court rules to allow 
lawyers to draft pleadings anonymously for pro se clients.94 


Do the state bars approve of “unbundled” legal services? 


A growing number of states have changed their ethics rules and court 
rules to permit lawyers to provide “unbundled” services.2° (Full-scale 
legal services would be a complete “bundle.”) For example, some 
states allow lawyers to enter limited court appearances for particular 
purposes and make it easier for lawyers who enter such appearances 
to withdraw when their limited representation is completed.2° In 
addition, at least 14 states now allow lawyers to ghostwrite pleadings 
for pro se litigants,2’ although some of them require lawyers who do 
so to be identified in the papers that the litigants file.98 On the other 
hand, some courts take the position that regardless of whether 
preparing pleadings without signing them is unethical, such conduct 
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by a lawyer violates civil procedure rules that require lawyers to sign 


pleadings.22 The ABA has taken the position that ghostwriting for pro 
se clients is permitted and that it need not be disclosed to the 


tribunal. '9° 


May a client in a law reform case waive his rights to be kept 
informed or to be consulted about settlement offers? 


In ordinary representation, a lawyer must keep a client apprised of 
important developments in a matter and absolutely must consult the 
client before responding to settlement offers. But what about lawsuits 
designed to challenge institutional practices or to develop new law? 
In many such cases, the lawyer is really the driving force behind the 
case and the client willingly offers to act as a nominal plaintiff. 


FOR EXAMPLE: In 1985, the Center for Human Rights and 
Constitutional Law sued the federal government on behalf of 
Jenny Flores, an undocumented 15- year-old Salvadoran 
migrant who was being held by immigration authorities in a 
makeshift jail in Los Angeles. The suit sought her release to an 
adult relative, pending a hearing, and improvements in the 
conditions of confinement of migrant children. More than 30 
years later, long after Flores was no longer involved, the case 
was still going on. Motions to enforce a 1997 settlement were 
principal vehicles for challenging the way the government 


treated migrant children. 10" 


FOR EXAMPLE: In contemporary fair housing litigation, African 
American “testers” are employed by fair housing organizations 
to see whether landlords will rent them vacant apartments. If the 
landlord refuses to rent, civil rights lawyers may sue the 
landlord in the name of the tester, but the real instigator of the 
litigation is the civil rights organization. The testers often have 


very little personal interest in the cases. 197 


The ethical rules were written with a broad range of lawyers and 
clients in mind. Although in a few places the drafters made special 
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rules for criminal defense lawyers, they may not always have 
considered the special issues that arise in law reform cases or in 
class actions. A lawyer seeking a nonstandard relationship to a client 
in a law reform case should at least give the client full information 
about the proposed arrangement and seek the client’s informed 
consent, in writing. 


8. Contractual modification of a lawyer’s duties: 
Collaborative law practice 


The ethics codes are premised primarily on an adversarial model of 
representation of parties in conflict. Lawyers may seek amicable 
settlement of disputes, such as mediation, but if efforts to settle fail, 


they may resort to litigation or arbitration. 109 


Suppose that a divorcing couple is keen to avoid litigation. May 
they contract with counsel to seek a collaborative rather than an 
adversarial outcome? 


Some family law practitioners offer clients the opportunity to pursue 
divorces using a collaborative system. Each client has his or her own 
lawyer, but all agree to work in a problem-solving, nonadversarial 
mode in which each party takes account of the interests of the others 
and works to avoid damage to family relationships. This has come to 
be known as “collaborative law practice,” but it has mainly been used 


in divorce cases.'°4 The two parties and their lawyers make a 
contract at the outset in which they agree to work toward these goals 
and, if litigation becomes necessary, to have both lawyers terminate 
their representation and for their clients to proceed pro se or engage 
new counsel. This arrangement helps to motivate both lawyers and 
clients to work collaboratively. 

The state bar ethics committees that have examined this set of 
contractual limitations on provision of legal services have found, in 
general, that these restrictions are permissible so long as the clients 


are informed of the potential risks.1°° The sticking point, in some 
jurisdictions, is whether a lawyer may agree in advance to resign in 
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the event that litigation becomes necessary. The Colorado bar ethics 
committee advised that such an agreement would violate a lawyer’s 


fundamental duties.1°° Then the ABA ethics committee published an 
Opinion affirming this process as a permissible one, if the client gives 
truly informed consent.!9” Collaborative law practice provides an 
example of the way the profession is evolving to provide legal 
services that meet the needs of clients. 

In 2009, after three years of drafting and deliberation, the Uniform 
Law Commission issued the Collaborative Law Act, a uniform state 
law that presents collaborative practice as a form of alternative 
dispute resolution and standardizes the primary features of 
collaborative lawyering while also addressing ethical and privilege 
issues raised by this type of practice. 198 

Collaborative lawyering remains controversial, at least in the ABA 
House of Delegates. The ABA debated endorsing the Collaborative 
Law Act in 2011, but the House of Delegates defeated the 
endorsement by a vote of 154 to 208. Two objections were raised. 
First, echoing the archaic controversy about who should govern the 
legal profession (discussed in Chapter 2), former ABA President 
Carolyn Lamm argued that only state bar associations, not state 
legislatures, should decide how law should be practiced. Lamm urged 
that state regulation is “not lawyers regulating themselves.” She 
maintained this objection, even though the Uniform Law Commission 
had amended its act in 2010 to permit states to adopt the uniform 
provisions by court rule rather than legislation. Second, Lawrence J. 
Fox of Philadelphia argued that collaborative practice is objectionable 
because it allows either party to direct that the other party’s lawyer be 
removed from the matter. This would interfere with clients’ choice of 


counsel.109 The negative vote on endorsement of the Collaborative 
Law Act suggests that many delegates agreed with these objections. 
Despite the ABA's failure to endorse the measure, 20 states and the 
District of Columbia had adopted the act by the fall of 2019, and other 


state legislatures were considering it. 11° 


C. Lawyers’ responsibilities as agents 
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Is a lawyer ordinarily an agent of her client? 

Yes. Lawyers are the “agents” of their clients who, in turn, are 
considered “principals” (the people in charge). Therefore, with very 
rare exceptions, a client is bound by what the lawyer does or fails to 
do, regardless of the client’s own actions or culpability. The principles 
of the law of agency, which are much older than the modern legal 


profession, apply to clients, lawyers, and third parties. 1" 


FOR EXAMPLE: If a lawyer fails to file a client’s lawsuit within 
the statute of limitations, the client loses his right to sue the 
defendant. This is true even if the client directed the lawyer to 
file the case on time and even if the lawyer falsely told the client 


that she had done so. ‘12 


FOR EXAMPLE: Ramiro Rivera-Velazquez accepted a job offer 
from a company, which then rescinded it. He sued, alleging 
employment discrimination based on age. On three different 
occasions, his lawyer failed to respond to the defendant's 
motions, which the judge then granted because they were 
unopposed. On three other occasions, the judge threatened 
Rivera-Velazquez’s lawyer with sanctions for not responding to 
discovery requests, and the judge sanctioned the lawyer for a 
fourth misfeasance. The lawyer then failed to provide his portion 
of a joint trial submission, and he did not respond to a court 
order requiring him to show cause why the action should not be 
dismissed because of that failure. The suit was dismissed. The 
First Circuit Court of Appeals held that the trial court properly 
refused to reopen the case, saying that “the neglect of an 
attorney acting within the scope of his or her authority is 
attributable to the client” and, more bluntly, that “the sins of the 


attorney are sometimes visited upon the client.”119 


These principles apply to lawyers’ dealings on behalf of clients, in 
court and out of court. A client is bound by a lawyer's decisions to 
waive a defense in an answer to a complaint (even though such a 
decision should be made by the client), and also by a lawyer’s 
agreement on behalf of the client to buy or sell property. 
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The law of agency recognizes three ways that a person can 
become an agent of another: express authority, implied authority, and 
apparent authority. 


1. Express and implied authority 


A client may explicitly give a lawyer “express” authority to act on the 
client’s behalf. For example, a client could tell a lawyer directly to sign 
a contract or to settle a case. Alternatively, a client may give a lawyer 
a general instruction that implicitly allows the lawyer to take certain 
actions on the client’s behalf. In fact, just by asking a lawyer to 
represent him in a matter, a client impliedly authorizes the lawyer to 
take action that is reasonable and calculated to advance the client's 


interest.''* Express authority and implied authority are both 
considered “actual” authority. In many cases, either type of authority 
binds a client to a lawyer’s actions.'1° However, certain actions taken 
by lawyers may not be valid unless the lawyers have express rather 
than implied authority. For example, in most jurisdictions, as 
discussed below, lawyers need express authority to settle disputes on 
behalf of their clients. But some jurisdictions presume that if a client 
authorizes a lawyer to negotiate, the lawyer is also authorized to 


settle, '16 


2. Apparent authority 


Even if an agent has neither express nor implied authority, she may 
have “apparent” authority. When a client tells a third party (such as 
the opposing party in a case) that the client’s lawyer has the authority 
to settle a claim on his behalf, the third party may rely on the lawyer’s 
subsequent actions, even if the client did not actually authorize those 
actions. Apparent authority also is sometimes found if a principal puts 
an agent in a position that causes a third person reasonably to 
believe that the principal had given the agent express authority. '17 
Retaining a lawyer may confer apparent authority for many actions by 
lawyers, both in transactions and in litigation. But notice that a 
lawyer’s statement to a third party that she is authorized to act does 
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not constitute apparent authority. Only the acts or statements of a 
client (or another principal) can justify reliance by the third party.'7® 


FOR EXAMPLE: Suppose a client authorizes her lawyer to 
negotiate terms for the purchase of a building but privately 
instructs the lawyer not to enter into an agreement without her 
explicit approval. Suppose further that the client informs the 
seller that her lawyer is acting on her behalf and that the seller 
should deal with the lawyer, not the client. If the lawyer violates 
the instructions and agrees that the client will buy the building 
for $1 million, the client would be held to have bought the 
building. 


3. Authority to settle litigation’ 


By hiring a lawyer to handle a lawsuit, does a client give the 
lawyer authority to settle? 


A few states conclude that merely by hiring lawyers to represent them 


in litigation, clients authorize their lawyers to settle cases.'2° In most 
states, however, the mere fact that a lawyer represents a client in 
litigation does not provide implied or apparent authority to allow the 
lawyer to settle the case. In those states, however, to protect 
adversaries, a settlement agreed to by an attorney in open court is 
considered binding on the basis of apparent authority or of the 


attorney's “inherent agency power.”'2' A client also may be bound by 
the lawyer’s out-of-court settlement on the basis of implied authority 


discerned from an extensive course of conduct. 122 


FOR EXAMPLE: An employee claimed that he had been 
wrongfully fired by a state agency. A hearing officer of the Idaho 
Personnel Commission agreed that the termination was 
wrongful. The state appealed, and the parties agreed to 
mediation, which took place in the mediator’s office in the 
courthouse. The parties agreed to the mediator’s ground rule 
that each party had to have someone with settlement authority 
present at all times. After several hours, the parties and their 
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lawyers agreed that the state would pay damages to the 
employee but would not rehire him. The employee’s lawyer 
asked for $450,000, and the state counter-proposed $150,000. 
After more hours of haggling, the difference between them was 
narrowed to about $7,500. At that point, the employee picked 
up his briefcase and left the room, saying to his lawyer, “I’m 
leaving, you handle it.” The lawyers then agreed on a $208,000 
settlement. A month later, the employee, who had decided that 
he wanted reinstatement more than the settlement money, 
rejected the agreement and refused to sign it. The state sued 
for specific performance to enforce the agreement. It prevailed. 
The court held that ordinarily, a settlement reached without the 
actual agreement of the employee would not be enforced. 
However, the employee’s departure, after he had agreed that 
someone with settlement authority had to be present throughout 
the negotiation, together with the words “you handle it,” imbued 
his attorney with actual authority to settle the case in his 


absence. 129 


D. Who calls the shots? 


1. The competent adult client 


Which decisions may a lawyer make without consulting a client, 
and which decisions require client consultation? 


To resolve a legal matter, whether in court or privately, a lawyer often 
must make hundreds of decisions. They range in significance from 
the obviously significant (e.g., the decision whether to file suit in state 
or federal court, or whether to hire an expert witness) to the 
apparently trivial (such as whether to seek an extension of time within 
which to file a brief). Even apparently unimportant choices can have a 
significant impact on the outcome of a case. For example, a lawyer 
asking for an extension might call opposing counsel rather than 
writing an e-mail. This saves time, but if later on there is a dispute 
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about whether the opposing counsel agreed to the extension of time, 
there may be no written record of the conversation. Also a phone call 
opens the door for opposing counsel to make a counter-request 
(perhaps for information about the case) and to negotiate about both 
requests. In either case, a small decision could have substantive 
consequences. 


Suppose a lawyer and a client consult about a particular 
decision but they disagree about what should be done. Who 
gets to decide? 


Because a lawyer is his client's agent, one might argue that all 
decisions should be a matter of consultation and ultimately should be 
left to the client. However, this is impractical. Some decisions, such 
as the decision whether to make an objection to a question during a 
hearing, must be made instantly. In addition, legal work involves so 
many decisions that for the client to be involved in all of them, the 
client would practically have to live in the lawyer’s office while the 
lawyer was working on the case. 124 

On the other hand, lawyers must consult with clients on some 
decisions about how to proceed in the clients’ cases, especially those 
that may have profound consequences for clients. Also, agency law 
imputes most lawyers’ decisions to clients, so a client could face 
liability for a decision made by her lawyer. Rule 1.2 offers guidance 
on which decisions a lawyer must make after consultation with the 
client. The standard is necessarily somewhat vague because of the 
enormous variety of decisions that lawyers and clients make during 
the course of representation. 
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‘Tf we're being honest, it was your decision to follow my 
recommendations that cost you money.” 


Rule 1.2 Scope of Representation and Allocation 
of Authority Between Client and Lawyer 


Rule language* Authors’ explanation** 


(a) Subject to paragraphs (c) and (d), a Client decides objectives of 
lawyer shall abide by a client’s representation (usually with advice and 
decisions concerning the objectives of guidance by the lawyer). 


representation and, as required by Rule Lawyer must consult client as to means 
1.4, shall consult with the client as to used to pursue objectives. 
the 


means by which they are to be pursued. Civil case: Client decides whether to 
A lawyer may take such action on behalf settle. 
of the client as is impliedly authorized 


to carry out the representation. A Criminal case: Client decides whether 
lawyer shall abide by a client’s — to plead guilty, 
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decision whether to settle a matter. In 
a criminal case, the lawyer shall abide 
by the client’s decision, after 
consultation with the lawyer, as to a 
plea to be entered, whether to waive 
jury trial and whether the client will 
testify. 


(b) A lawyer’s representation of a 
client, including representation by 
appointment, does not constitute an 
endorsement of the client’s political, 
economic, social or moral views or 
activities. 


(c) A lawyer may limit the scope of the 
representation if the limitation is 
reasonable under the circumstances 
and the client gives informed consent. 


(d) A lawyer shall not counsel a client 
to engage, or assist a client, in 
conduct that the lawyer knows is 
criminal or fraudulent, but a lawyer 
may discuss the legal consequences of 
any proposed course of conduct with a 
client and may counsel or assist a client 
to make a good faith effort to determine 
the validity, scope, meaning or 
application of the law. 


*All emphasis added. 


— to waive jury trial, 
— to testify. 


Example: A lawyer might represent the 
American Nazi Party even if believing its 
goals are objectionable. 


A lawyer and a client may agree that the 
lawyer will provide less than the full 
range of services. The client may prefer 
this arrangement to reduce costs or for 
other reasons. 


This provision bars lawyers from 
advising or assisting clients in illegal or 


fraudulent activity. 125 


**This and other authors’ explanations draw from the comments to the Model Rules 
and from other sources. They are not comprehensive but highlight some important 


interpretive points. 


Both Rule 1.2 and the communication requirements of Rule 1.4, 
discussed above, allocate decision making between lawyers and 
clients. A lawyer must keep the client “reasonably” informed about the 


“status” of a matter.'2° The lawyer must also explain the work to the 
extent “reasonably necessary” to permit the client to make “informed 
decisions” regarding the representation.!2” Once consulted and 
advised, the client has the right to make decisions concerning the 
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“objectives” of the representation and the explicit right to make four 
particular decisions: in a civil dispute, to settle or refuse to settle; and 
in a criminal case, to decide on the plea to be entered, whether to 


waive a jury trial, and whether to testify. 128 


FOR EXAMPLE: Attorney Ernest P. Francis did not 
communicate a settlement offer to his client because he was not 
satisfied with the amount of attorneys’ fees that he would 
receive as part of the offer. If the client had settled, much 
litigation could have been avoided. Francis was required to pay 


sanctions of $84,752. !29 


Rule 1.2 does not define “objectives” or say much about what 
decisions the lawyer may make. It does mention that the lawyer may 
take actions that are “impliedly authorized,” but it fails to explain what 
types of decisions a client impliedly authorizes the lawyer to make. 
Comment 2 states that “clients normally defer to the special 
knowledge and skill of their lawyer with respect to the means to be 
used to accomplish their objectives, particularly with respect to 
technical, legal, and tactical matters.” The comment explains also that 
lawyers usually defer to clients with respect to “questions such as the 
expense to be incurred and concern for third persons who might be 
adversely affected.” The rule does not prescribe how disagreements 
between lawyers and clients about the means to be employed are to 
be resolved. 

The Restatement provides more guidance than the ethics rules. It 
states that except for decisions reserved for clients and in the 
absence of an agreement on these matters, a lawyer may take “any 
lawful measure within the scope of representation that is reasonably 


calculated to advance a clients objective.”'°9 For example, the 
lawyer may decide 


e to move to dismiss a complaint, to pursue or resist particular 
discovery requests, and to accommodate reasonable requests 
of opposing counsel; 
to object or waive objections to questions during hearings; and 


what questions to ask a witness. '9" 
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The Restatement suggests that unless a lawyer and client have 
agreed otherwise, the lawyer, not the client, should make decisions 
that “involve technical legal and strategic considerations difficult for a 


client to assess.” 132 

Both the ethics rules and the Restatement leave unanswered 
many questions about what lawyers can do in the absence of specific 
authorization from their clients or in the face of specific opposition 
from their clients. 


e May a lawyer transfer a case to another lawyer in her law firm 
without the clients consent? 

e Although a lawyer may not settle a case without the client’s 
permission, may she make a settlement offer to see how the 
other side responds? If she does this, must she disclose that 
she has not yet discussed the offer with the client? 

e May a lawyer decide without consulting a client or over a 
client's objection to waive a technical defense or a jury trial in a 
civil case? 

e May a lawyer decline to press a weak legal argument that she 
thinks will not prevail and will signal the court that her whole 
case is weak? 


If a lawyer and client disagree about decision making in a 
criminal matter, who gets to decide? 


When a lawyer and client disagree about a decision in a criminal 
context, the ordinary issues of legal ethics are overlaid with the 
constitutional rights of criminal defendants. The Supreme Court’s 


decision in Jones v. Barnes explored this issue.1°° 


Jones v. Barnes 


A man named Butts had been robbed at knifepoint. Butts told a 
detective that he recognized one of his assailants as a person he 
knew as “Froggy,” and he described the man. The police arrested 
Barnes, who was known as “Froggy.” The prosecution case was 
based mainly on Butts’s testimony. On cross-examination, Barnes’s 
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lawyer asked Butts whether he had ever undergone psychiatric 
examination, but the judge directed Butts not to answer the question. 
Barnes was convicted. The appellate court assigned Michael 
Melinger to represent Barnes. Barnes wrote to Melinger, asking him 
to argue in his appellate brief that Butts’s identification testimony 
should have been suppressed, that the trial judge improperly 
excluded psychiatric evidence, and that Barnes’s trial counsel was 
ineffective. Barnes enclosed a copy of an appellate brief that he had 
written. 

In a return letter, Melinger rejected most of the arguments that 
Barnes wanted him to make. He said that they would not help Barnes 
and that they could not be raised on appeal because they were not 
based on evidence in the record. Melinger listed seven claims of error 
that he was considering including in his brief. He invited Barnes to 
react to them, but Barnes did not respond. 

Melinger’s brief included some but not all of the arguments that 
Barnes wanted him to make. Melinger also submitted the brief that 
Barnes had written. At the oral argument, Melinger argued the points 
in his own brief but not Barnes’s additional arguments. Barnes’s 
conviction was affirmed. Barnes then filed a writ of habeas corpus 
claiming that Melinger’s assistance on appeal had been 
unconstitutionally ineffective because it did not assert all the 
arguments that Barnes wanted Melinger to use. The Supreme Court 
examined that constitutional claim. 

Chief Justice Burger’s opinion acknowledged that under its 


precedents, Barnes could have acted as his own representative. 134 
But the Court held that an indigent defendant has no 


right to compel appointed counsel to press nonfrivolous points [he] 
requested . . . , if counsel, as a matter of professional judgment, decides 
not to present those points. . . . This Court, in holding that a state must 
provide counsel for an indigent appellant on his first appeal as of right, 
recognized the superior ability of trained counsel in the “examination into 
the record, research of the law, and marshaling of arguments on [the 
appellants] behalf. . . . [O]ne of the first tests of a discriminating 
advocate is to select the question, or questions, that he will present 
orally [because] “most cases present only one, two, or three significant 
questions. . . . Usually, . . . if you cannot win on a few major points, the 
others are not likely to help, and to attempt to deal with a great many in 
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the limited number of pages allowed for briefs will mean that none may 
receive adequate attention. The effect of adding weak arguments will be 
to dilute the force of the stronger ones.” R. Stern, Appellate Practice in 
the United States 266 (1981). . . . A brief that raises every colorable 
issue runs the risk of burying good arguments — those that, in the 
words of the great advocate John W. Davis, “go for the jugular.” Davis, 
The Argument of an Appeal, 26 A.B.A.J. 895, 897 (1940)195 — ina 
verbal mound made up of strong and weak contentions. . . . [Except for 
decisions allocated to the client in the ethical rules,] an attorney’s duty is 
to take professional responsibility for the conduct of the case, after 
consulting with his client. . . . 


The Court upheld the conviction. 


Justice Blackmun concurred, stating that “as an ethical matter, an 
attorney should argue on appeal all nonfrivolous claims upon which 
his client insists,” but the lawyer’s refusal to do so does not violate the 
Sixth Amendment when the lawyer’s conduct is “within the range of 
competence demanded of attorneys in criminal cases” and “[assures] 
the indigent defendant an adequate opportunity to present his claims 
fairly in the context of the State’s appellate process.” 

Justices Brennan and Marshall dissented. In their view, the 
position of a criminal defendant for whom counsel is appointed is 
unique. “To force a lawyer on a defendant can only lead him to 
believe that the law contrives against him,” they noted. “The 
defendant, and not his lawyer or the State, will bear the personal 
consequences of a conviction. It is the defendant, therefore, who 
must be free personally to decide whether in his particular case 
counsel is to his advantage.” They agreed with the majority that 
clients generally should defer to their lawyers’ judgments about which 
issues should be raised on appeal. But, they continued, 


[t] he Constitution . . . does not require clients to be wise. .. . It is no 
secret that indigent clients often mistrust the lawyers appointed to 
represent them. . . . A lawyer and his client do not always have the 


same interests. Even with paying clients, a lawyer may have a strong 
interest in having judges and prosecutors think well of him, and, if he is 
working for a flat fee — a common arrangement for criminal defense 
attorneys — or if his fees for court appointments are lower than he 
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1. 


2. 


3. 


would receive for other work, he has an obvious financial incentive to 
conclude cases on his criminal docket swiftly. . . . A constitutional rule 
that encourages lawyers to disregard their clients’ wishes without 
compelling need can only exacerbate the clients’ suspicion of their 
lawyers. . . . | am not willing to risk deepening the mistrust between 
clients and lawyers in all cases to ensure optimal presentation for that 
fraction of a handful in which presentation might really affect the result 
reached by the court of appeals. 

Finally, today’s ruling denigrates the values of individual autonomy 
and dignity central to many constitutional rights, especially those Fifth 
and Sixth Amendment rights that come into play in the criminal process. 
... The role of the defense lawyer should be above all to function as the 
instrument and defender of the client’s autonomy and dignity in all 
phases of the criminal process. . . . The Court subtly but unmistakably 
adopts a different conception of the defense lawyer’s role — he need 
do nothing beyond what the State, not his client, considers most 
important. In many ways, having a lawyer becomes one of the many 
indignities visited upon someone who has the ill fortune to run afoul of 
the criminal justice system. | cannot accept the notion that lawyers are 
one of the punishments a person receives merely for being accused of a 
crime. ... 


Notes and questions about Jones v. Barnes 


What got settled? Did Jones v. Barnes settle the question of 
whether lawyers should let their clients decide which issues to 
raise? 

What would you do? What do you think of Justice Brennan’s 
view that since clients bear the consequences of lawyers’ 
decisions, lawyers should defer to their clients’ judgments? If 
you are appointed to represent a criminal defendant, should 
you follow your clients guidance in raising issues (at trial or on 
appeal), against your better judgment and your advice to your 
client? 

A wealthy client. Suppose you are representing a really 
wealthy criminal defendant — someone like Martha Stewart, 
perhaps. Suppose that she is paying you $300,000 to handle 
her appeal after conviction of a white-collar crime and that she 
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has her own ideas about which issues to raise. You disagree, 
however, with her judgment. Might you be more deferential to 
the wishes of such a well-heeled client? If so, why? 

. Paid representation. In principle, if the defendant can pay, he 
could fire you and get a new attorney. In practice, that option 
may not really be available. If the client has already given you 
a retainer of some thousands of dollars, the client may not 
have enough money to start over again with a new lawyer. 
Even if the client has the money, it is often impractical to 
change lawyers in the middle of a case because of the time 
required for another lawyer to become familiar with the matter. 
The court may not be willing to delay the case if the defendant 
changes lawyers. Does this suggest that a criminal defense 
lawyer should be very deferential to a client regardless of his 
financial resources? 

. Civil cases. The consequence of losing a civil case does not 
include loss of liberty, but a plaintiff might face loss of 
compensation for a serious injury. A defendant might face 
extensive monetary liability or other consequences. Given this, 
perhaps a lawyer should be just as deferential to a client in a 
civil case as in a criminal case. Alternatively, perhaps the 
degree of deference should depend more on the context of a 
particular case than on whether it is civil or criminal. 

. The client’s brief. Justice Robert H. Jackson (quoted in the 
majority opinion) wrote that “[o]ne of the first tests of a 
discriminating advocate is to select the question, or questions, 
that he will present orally.” If you think that as a lawyer you 
should sort through the arguments and present the best case 
to the court, should you, like Melinger, a/so file the brief that 
your client wrote, which presents the arguments that you did 
not want to present? 

. Ends and means. Rule 1.2(a) appears to distinguish between 
the “objectives” of the representation (which are for the client 
to decide) and the “means by which they are to be pursued,” 
as to which the lawyer must consult the client. Is this 
distinction clear? For example, was Barnes’s desire to present 
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his issues to the appellate court one of his “objectives,” or was 
it only a “means” to the end of having his conviction reversed? 

. A client’s objections to assigned counsel. Major David 
Frakt (USAF) was assigned as defense counsel to represent 
Ali Al-Bahlul, an alleged terrorist, in a trial before a military 
commission at Guantanamo Bay, Cuba. Al-Bahlul faced a 
possible sentence of life in prison, but he did not recognize the 
legitimacy of the tribunal and did not want to participate in its 
proceedings. He told Frakt that he did not want Frakt or 
anyone else to represent him. Al-Bahlul told the judge that he 
did not want Frakt to serve as his lawyer, and Frakt stated in 
court that he wished to respect Al-Bahlul’s wishes. Even so, 
the judge ordered Frakt to represent Al-Bahlul. Frakt went to 
court and sat at the table for defense counsel. As the trial 
began, the government began to introduce evidence that was 
arguably inadmissible. 

Suppose you were in Frakt’s shoes. What would you do if 

you were ordered to represent a client who did not want you to 
represent him? Would you appear at the court proceedings? 
Sit at the counsel table? Object to the admission of arguably 
tainted evidence? Cross-examine the prosecution’s witnesses? 
To hear Major Frakt discuss what he actually did and why, go 
to https://www.wklegaledu.com/Lerman-EthicalProblems5, 
scroll down to and click on “Student Resources,” and then click 
on the link to hear the eight-minute recording. 
. Aclient’s right to appeal. In Garza v. Idaho,'°® the Supreme 
Court reaffirmed its holding in Barnes, reiterating that “it is not 
the defendant's role to decide what arguments to press.” But it 
held that a defense lawyer may not refuse to file a notice of 
appeal when a client wants to appeal, because a decision to 
appeal is “the defendant’s prerogative.” The lawyer’s refusal to 
file the appeal was ineffective assistance of counsel even 
though the defendant had signed a plea agreement stating that 
he “waived his right to appeal.” The court noted that some 
grounds for challenging convictions (such as claims that a 
conviction was obtained by prosecutorial misconduct) may be 
unwaivable. 
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2. Clients with diminished capacity 


Lawyers are often called on to represent children and persons with 
mental disabilities A client with diminished capacity may be unable to 
make considered judgments about legal matters. The ethics rules 
address this issue in Rule 1.14. 


Rule 1.14 Client with diminished capacity 

(a) When a client’s capacity to make adequately 
considered decisions in connection with a representation 
is diminished, whether because of minority, mental 
impairment or for some other reason, the lawyer shall, as 
far as reasonably possible, maintain a normal client- 
lawyer relationship with the client. 

(b) When the lawyer reasonably believes that the client 
has diminished capacity, is at risk of substantial physical, 
financial or other harm unless action is taken and cannot 
adequately act in the client’s own interest, the lawyer may 
take reasonably necessary protective action, including 
consulting with individuals or entities that have the ability 
to take action to protect the client and, in appropriate 
cases, seeking the appointment of a guardian ad litem, 
conservator or guardian. 

(c) Information relating to the representation of a client 
with diminished capacity is protected by Rule 1.6. When 
taking protective action pursuant to paragraph (b), the 
lawyer is impliedly authorized under Rule 1.6(a) to reveal 
information about the client, but only to the extent 
reasonably necessary to protect the client’s interests. 


Subsection (a) of the rule requires lawyers to maintain “normal” 
lawyer-client relations as much as possible with clients who may have 
diminished capacity. Comment 1 to the rule recognizes that 
diminished capacity may be a matter of degree: some clients may be 
able to make decisions about certain matters but not others, and 
attorneys should take that into account in maintaining as normal a 
lawyer-client relationship as possible. Subsection (b) acknowledges 
that sometimes a lawyer needs flexibility to assume a more 
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paternalistic role to protect the client from harm. In such cases, a 
lawyer may ask a court to appoint a third party who would make 
some legal decisions on behalf of the client. 


a. Assessing diminished capacity 


A client may have diminished mental capacity because of youth, old 
age, or for other reasons, including cognitive deficits, psychological 
conditions, substance abuse, or alcoholism. Comment 6 to Rule 1.14 
suggests that a lawyer can and should make a preliminary 
assessment of a client’s mental capacity. But how are lawyers 
supposed to do that when most lawyers are not psychologists or 
mental health professionals? Should a lawyer who has doubts about 
a client's mental capacity send the client for a psychological 
evaluation? Comment 6 notes that “in appropriate circumstances, the 
lawyer may seek guidance from an appropriate diagnostician.” But 
what if insufficient funds or time constraints make such an evaluation 
infeasible? Comment 6 urges that lawyers 


should consider and balance such factors as: the client's ability to 
articulate reasoning leading to a decision; variability of state of mind, 
and ability to appreciate the consequences of a decision; the 
substantive fairness of a decision; and the consistency of a decision with 
the known long-term commitments and values of the client. 


In approaching the issue of diminished capacity, lawyers should be 
careful to avoid relying on stereotypes. For example, despite common 
assumptions about aging, many elderly clients do not have cognitive 


decline or dementia. Rule 1.14 would not apply to such clients.1°/ 


b. Options available to attorneys when clients 
have diminished capacity 


If a lawyer concludes that a client has diminished capacity, what 
should the lawyer do? The rule contemplates that the lawyer may 
consult with “individuals or entities” other than the client, such as 
members of the client’s family or public agencies. But it does not 
explain how the lawyer should know whether to do so. This judgment 
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is important because such contact will divulge client confidences and 


reduce client autonomy.198 Comment 3 to Rule 1.14 warns that “the 
lawyer must keep the client’s interests foremost and, except for 
protective actions authorized under paragraph (b) must look to the 
client, and not family members, to make decisions on the client’s 
behalf.” 

Sometimes, a client who might have limited competency insists 
that he is fully competent or directs a lawyer not to raise competency 
issues. Such a client might be articulate and fully competent to hire a 
lawyer and to stand trial, but the lawyer may think the client is not 
making good decisions about the client’s own future. What should the 
lawyer do then? 


FOR EXAMPLE: Robert McCoy was charged in Louisiana with 
murdering his wife’s mother, stepfather, and son. Larry English 
was his lawyer. The forensic evidence of McCoy’s guilt was 
overwhelming. A cordless phone on which one of the victims 
had called 911 was found in McCoy’s car. McCoy hitched a 
ride in a truck shortly after the murder. The murder weapon 
was found under the passenger seat by police who stopped 
the truck, and McCoy was arrested. A psychiatrist evaluated 
McCoy and found him competent to stand trial. The prosecutor 
sought the death penalty. 

McCoy wanted to protest his innocence and claim that 
corrupt police officers committed the murders in a drug deal 
gone bad and had framed him. English could find no evidence 
to support such a claim. To save McCoy’s life, he wanted 
McCoy to admit that he had killed the victims but to urge that 
his mental state was so impaired that he could not have had 
the premeditation to commit first degree murder. This strategy 
was risky because Louisiana did not have a crime of second 
degree murder, so the jury would have to find McCoy either 
innocent or guilty of first degree murder. English hoped that if 
McCoy admitted the killing and showed remorse, the jury 
would sentence him to life in prison rather than death. McCoy 
rejected his lawyer’s strategy and insisted on proclaiming his 
innocence. English entered a not guilty plea for McCoy, but in 
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his opening statement, he told the jury that McCoy had 
committed the killings. McCoy interrupted to object, but English 
repeated the assertion. The jury found McCoy guilty and 
sentenced him to death. The Louisiana Supreme Court 
affirmed. The U.S. Supreme Court reversed the conviction, 
finding that by allowing English to usurp McCoy’s autonomy on 
an issue in his sole prerogative, the court had denied McCoy 
his Sixth Amendment rights. McCoy did not need to show 
“prejudice” as required by Strickland because the violation of 


McCoy’s autonomy was a “structural” error. 199 


Robin Maher, who has represented death penalty defendants and 
was the director of the ABA’s Death Penalty Representation Project, 
criticized the McCoy decision. Maher notes that there were clear 
signs that McCoy was mentally ill. He had attempted suicide and at 
times appeared delusional, even though he was judged competent to 
stand trial. The critic urges that mentally ill defendants charged with 
serious crimes cannot be expected to make good decisions in their 


own defense, so their lawyers need to take charge. '4° 


Can a lawyer avoid making decisions for an impaired client by 
getting someone else to make those decisions? 


A lawyer who represents a client who has an intellectual impairment 
or a mental illness has several options. 


She might simply follow the client’s instructions, to the extent 

possible. 

e She might impose her own ideas of what is best, either 
because the client is unable to provide instructions or gives 
instructions that the lawyer believes go against the client’s 
interest. 

e She might invite others (the client’s friends or family members, 
social welfare agencies, or courts) to provide substitute 
guidance. 

e She might limit her focus to the matter for which she has been 

retained. 
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e She might try to help the client with problems in addition to the 
particular matter for which the lawyer has been retained. For 
example, the lawyer (or a third person consulted by the lawyer) 
might investigate whether the client is able to take care of 
himself, whether anyone else can care for him, and whether 
someone else should be given legal authority to do so. 


If it seems necessary to give someone else legal authority over the 
client, the lawyer might petition the court to appoint a guardian ad 
litem, a conservator, or a guardian for the client. 


e A guardian ad litem is charged with the duty to determine and 
advocate for the best interests of the client; the best interests 


may not correspond with the expressed wishes of the client. '41 
e A conservator is given power to manage the financial affairs of 
the client, who thereby loses the power to buy, sell, and hold 
property, 142 
e A guardian has even more authority. A guardian manages the 
client’s financial affairs and may make medical and other 


personal decisions for the client. 143 


Professor Paul Tremblay argues that lawyers should not treat 
evidently confused or delusional clients as competent but that 
lawyers should also guard against becoming paternalistic. He 
suggests that when a lawyer correctly perceives incompetence of her 
client, some intervention is appropriate, but that the appointment of a 
guardian is 
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Professor Paul R. Tremblay 


a drastic and virtually complete deprivation of civil rights, [depriving the 
ward of the] right to make legally binding decisions, to vote, to own 
property, to choose his place and manner of living, to make medical 
decisions, and so on. . . . Because of the deprivation of rights and 
liberties, a prospective ward is often entitled to counsel for purposes of 
opposing the petition. Thus a lawyer who is the petitioner is “suing” her 
own client, who must have other counsel to oppose the petition. All this 
is just an interlude of sorts, after which the lawyer probably intends to 
continue representing her client in the matter that caused her to seek a 
guardian in the first place. . . . Viewed from its harshest perspective, the 
process looks like this: the client hires the lawyer to serve as his loyal 
agent and confidante; the lawyer promises him that those expectations 
are warranted and will be fulfilled; the lawyer then uses her client’s 
confidences to bring a court proceeding that will deprive him of all his 
rights, and will require him to obtain another lawyer to defend against it; 
and all the while the lawyer plans to resume representing him once this 
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distraction is over. This representation is obviously full of direct ethical 
violations. 

The serious professional responsibility concerns that inevitably arise 
in this scenario, however, do not necessarily mandate banning this 
approach. The consequences of not intervening, and the harm to the 
client, may well warrant overriding the usual ethical considerations. . . . 
[But labeling one’s client as mentally ill] can hardly be beneficial or even 


neutral . . . [and] guardianship petitions tend to be granted [because 
judges do not want to be responsible for harm befalling a potential 
ward]. . . . Thus, referral actually creates the guardianship. . . . [Also the 


lawyer usually doesn’t tell the client that she played a role in obtaining 
the guardianship, and this secrecy is itself disloyal.]'44 


When a lawyer has an incompetent client, Tremblay would prefer that 
a lawyer rely on family members to make judgments for the client 
rather than having the lawyer seek appointment of a guardian, which 
he sees as “unilateral lawyer usurpation of authority.” But he 
concedes that in many jurisdictions family members have no authority 
to consent on behalf of incompetent family members, and that the law 
offers no guidance on how lawyers should resolve conflicts among 
family members, each of whom claims to have the client’s best 


interests at heart.14° 

In the end, Tremblay admits there is no perfect solution. He states 
that “guardianship is legitimate in extreme cases, that reliance on 
family members may be appropriate, that noncoercive persuasion [of 
clients] is justified in less extreme cases, and that unilateral 
usurpation of client autonomy is never appropriate except in 


emergencies.” 146 

Rule 1.14 mentions the possibility of a surrogate decision maker 
for a client who is unable to make decisions but does not address 
whether the guardian should be a family member, a mental health 
professional, a lawyer, or a representative of the local Department of 
Social Services. Nor does it address whether or how the guardian 


should be paid.14/ 


PROBLEM 3-4 
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VINYL WINDOWS 


The facts of this problem are drawn from a real case in which 
the client was represented by students in a law school clinic. 
The case was supervised by two of the authors. 


You are a staff attorney at the civil legal assistance office. A 
few days ago, your office was called by Mary McCabe, who 
had just been sued. McCabe said that she needed legal help, 
but she was too old to come to your office. You went to see her 
at her home. 

McCabe turned out to be a small, frail woman. During your 
first conversation, she volunteered that she was 83 years old. 
Her house was a large Tudor-style home, which she and her 
husband had bought nearly 50 years ago. She had been a 
widow for 8 years. The house appeared to be in good 
condition, although the living room was very cluttered. 

McCabe told you that two salesmen for a company called 
Stormguard had come to her door about a year ago and talked 
with her about getting new vinyl windows for her house. She 
didn’t think that she needed new windows, but after conversing 
with them over a cup of tea, she agreed to let them put some 
windows in. She signed some papers, and the salesmen 
asked for some money. She didn’t have a checking account or 
any credit cards, so she went with them to the bank, withdrew 
money from her account, and gave them a bank check. At the 
time, she had most of her life savings, $14,000, in that 
account. She also owns the house. Two weeks later, work on 
the windows started. Each time the men came to work on the 
windows, they asked her to go to the bank with them and have 
the teller give them another bank check for a portion of the 
amount due. 

Eventually the windows were completed, but when the men 
asked her to pay the last $900, McCabe complained that one 
of the window frames leaked, and they had damaged one wall 
while installing one of the windows. She refused to make the 
last payment. Now the company has sued her for $900. She 
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showed you the complaint from the small claims court, in 
which Stormguard states that she agreed to pay $8,900 but 
never paid the final $900 installment. 

McCabe was quite confused about how much money she 
already paid, or when. When you asked to see any contracts, 
receipts, or other documents the company’s men or the bank 
might have given her, she got distracted and started talking 
about “those crazy boys” who were putting in the windows. 
She told you that the red-headed one made a lot of jokes and 
that the tall one never seemed quite well. She smiled as she 
remembered how much they liked the brownies that she made 
for them. You started wondering whether your client bought the 
windows because she enjoyed her visits with “those crazy 
boys.” However, McCabe thinks that one of the installers stole 
$400 in cash from underneath her mattress. 

You laid out the options for McCabe. You told her that you 
know from prior experience with Stormguard’s lawyer (whose 
name was on the summons) that when he gets to court, he 
offers to settle for about 50 percent of the amount stated in the 
complaint. If he takes this course, she could probably 
terminate the lawsuit by paying $450. 

You told her that she could 


e pay the full amount now; 

e wait until trial and be prepared to accept an offer to pay 
about $450; 

e defend against the lawsuit (you immediately saw possible 
defenses based on duress, unconscionability, and 
misrepresentation); 

e try to get her money back by filing a counterclaim for 
damages (based on the windows leaking, on the damage to 
the wall, and on the fact that Stormguard is apparently 
unlicensed — there is a local case holding that unlicensed 
contractors may not collect any money before completing 
their work); or 

e try to make the company repair the window frame that leaks 
and repair the wall that was damaged (this might be 
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accomplished as part of a settlement or through a 
counterclaim for specific performance). 


McCabe understood that she was required to respond to 
the lawsuit, but she had a hard time figuring out what she 
wanted to do. Whenever you tried to get her to make a 
decision, she went on about “those crazy boys.” During your 
first meeting with her, McCabe signed your organization’s 
standard form retainer in which you agreed to represent her in 
her dispute with Stormguard without charging her a fee. 

You asked McCabe if she had any living relatives. She 
does not; her only brother died a year ago. You asked if there 
were any friends or neighbors whom she knew well. Her old 
friends had passed away, but she said she was friendly with 
her next-door neighbor, Mrs. Houston, whom she sees every 
week or two. 

The court does not require a written answer if McCabe 
plans to appear and offer defenses against the claim. You tend 
to favor aggressive strategies, so you think that she should not 
pay any more money and should counterclaim. If she wants to 
file a counterclaim, however, you must file it within a few days. 
The trial date is in one week, though you probably could obtain 
a short continuance. You will be seeing McCabe again this 
afternoon. If she still can’t decide how she wants to respond to 
the lawsuit, what should you do? 


c. Juveniles 


Rule 1.14 applies the same standards to minors as it does to adults 
with mental impairments. This means that lawyers should maintain 
normal lawyer-client relationships with minors to the extent possible. 
Comment 1 notes that “children as young as five or six years of age, 
and certainly those of ten or twelve, are regarded as having opinions 
that are entitled to weight in legal proceedings concerning their 
custody.” The rule makes no distinctions among the various types of 
proceedings in which minors may be involved. These include 
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delinquency cases (in which the minor has been charged with an 
offense), custody or adoption proceedings, abuse and neglect 
proceedings (in which the state is attempting to terminate a parent’s 
custody of a child and place the child with relatives, in institutional 
care, or in a foster home), and other civil cases (Such as personal 
injury suits by or against minors). Although the ethics rules posit a 
single rule to cover all these situations, lawyers who represent minors 
tend to observe norms that are specific to the proceedings involved. 


Delinquency cases Children charged with juvenile offenses are 
usually teenagers and these proceedings tend to resemble criminal 
cases. Substantive law may permit or even require children to have 
their own lawyers. Most lawyers follow norms of representation 
similar to when they represent adult clients. 


Custody abuse and neglect proceedings Custody, abuse, and 
neglect matters, unlike delinquency proceedings, do not resemble 
criminal cases: they may involve young children, and substantive law 
may not afford children legal rights such as a right to counsel. Given 
these differences, representation in such proceedings may be less 
shaped by the traditional model of the lawyer-client relationship. A 
fundamental choice may arise for the lawyer in such cases: should he 
advocate for the child’s stated wishes or the child’s “best interests” as 
the lawyer sees them? Either approach can be problematic. While 
following a child’s stated wishes would enable a child to direct the 
representation as in a traditional lawyer-client relationship, a child 
might be too young to state goals or too immature to have the 
knowledge and judgment needed to evaluate what she would prefer 
to do. On the other hand, while lawyers might feel that their own 
judgments accurately reflect their juvenile clients’ actual best 
interests, the outcome may depend more on who the lawyer is (and 
what are his presuppositions, biases, and so on) than on the wishes 
of the child. Also, a lawyer who has a large caseload and not enough 
time to investigate fully the child’s family situation might make 
judgments that are not fully informed. 
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DeNneccy 


“Hes talking now, but only through his attorney.” 


Some advisory standards, particularly the ABA’s Standards of 
Practice for Lawyers Who Represent Children in Abuse and Neglect 
Cases (1996), 148 which some states have adopted, provide more 
guidance. These standards state that a lawyer for a child “owes the 
same duties of undivided loyalty, confidentiality and competent 
representation to the child as is due to an adult client” and that the 
child’s attorney “must advocate the child’s articulated position” rather 
than what the attorney believes would be in the child’s best interest. 
The lawyer should “elicit the child’s preferences in a developmentally 
appropriate manner’ and should “follow the childs direction 
throughout the course of litigation.” 

Some jurisdictions use the ABA’s suggested model. A lawyer 
represents the child’s expressed preferences, but a separate 
guardian ad litem, sometimes a lawyer and sometimes a nonlawyer 
who is represented by a second lawyer, may represent what the 
guardian believes are in the child’s best interests, especially in cases 
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in which there appears to be a conflict between the two.149 In other 
jurisdictions a lawyer serves as a guardian ad litem and tries to 
navigate between what she perceives to be the child’s best interests 
and the child’s preferences. This is quite different from a conventional 


lawyer-client relationship. 


Frances Gall Hill, Clinical Education and the “Best 
Interest” Representation of Children in Custody 
Disputes: Challenges and Opportunities in 
Lawyering and Pedagogy 


73 Ind. L.J. 605, 621-624 (1998) 


[When she wrote this article, Professor Hill was director of 
the Child Advocacy Clinic at Indiana University School of 


Law—Bloomington.] 
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Professor Frances Gall Hill 


GAL [guardian ad litem] representation of children has come under 
attack in recent years. [Professor Hill refers to the model in which, in 
many states, a guardian ad litem, who may be a lawyer, is appointed 
to represent a child’s interests in custody or child abuse proceedings. ] 
Critics charge that the best-interest role of the GAL is paternalistic 
and has the potential for cultural bias and middle-class imperialism, 
does not empower or give true voice to the child, and is vague and 
impossible to forecast. Further, it is Suggested that GAL 
representation usurps the judicial role of determining best interest 
and is easily abused by judges who give GALs unfair procedural 
latitude or afford them undue credibility. . . . With regard specifically to 
attorneys who serve as GALs, the complaint is raised that attorneys 
are not trained to determine the best interest and that GAL 
representation requires counsel to function outside of the traditional 
ethical boundaries of the attorney-client relationship. . . . 
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The GAL model may not be perfect, but it is preferable to the 
attorney-client model. . . . [YJoung children . . . lack the cognitive 
skills, maturity, and desire to direct the litigation. . . . [The lawyer must 
continually assess] which decision-making the child should participate 
in or control... . 

Best-interest representation is consistent with society’s notion that 
children have not attained the full measure of cognitive skills, 
maturity, and judgment necessary for autonomous decisionmaking. 
Children need and generally expect that an adult will oversee the 
major events of their lives. Perhaps in this sense GAL representation 
is paternalistic, but the negative connotations often associated with 
paternalism are not inherent within the GAL model of representation. 
GAL representation allows the child to fully express his needs, 
concerns, and desires, but screens the child’s position for accuracy 
and investigates the child’s situation from the broader perspective of 
the family system and the long-range interests of the child. . . . The 
ability of the GAL to disclose information and act in the child’s best 
interest seems advantageous when compared to the moral dilemma 
of an attorney who is prohibited by his child client from disclosing 
information of abuse or self-harming behaviors. .. . 

Commonly held values on parenting (if clearly identified by the 
GAL as the basis of a recommendation), statutory factors, and 
current behavioral research are tools that increase the predictability 
of what is best for the child. When these are combined with a 
thorough investigation of the child’s situation and an appropriate 
appreciation of the child’s desires, there is a likelihood the GAL’s 
recommendation will approximate the best, or at least better, options 
for the child. 


Some states have adopted the guardian ad litem model for 
representation of abused and neglected children, others appoint 
lawyers, and still others create overlapping obligations, such as 
requiring the appointment of attorneys but directing the lawyers to 
represent the best interests of the child rather than the child’s 
expressed interests. Lawyers rather than lay guardians currently 
represent about two-thirds of children in abuse and neglect 
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proceedings.'°9 But it can be difficult for a lawyer, or for anyone else, 
to know what to do when representing a particular juvenile client. 


PROBLEM 3-5 


THE FOSTER CHILD 


This problem is closely based on a case that was handled by 
Jennifer Renne when she worked for a legal aid organization. 


Professor Jennifer Renne 
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You are a Staff attorney for the Legal Aid Society, which 
represents children in child abuse and neglect proceedings. 
For a year and a half, you have been representing Grace, who 
is now eight years old, and you are preparing to participate in a 
court hearing to determine her placement. You are not a 
guardian ad litem, and no guardian ad litem has been 
appointed for Grace. 

When you were first assigned to represent Grace, the 
Department of Social Services had filed a petition to remove 
her from the care of her mother, Rhonda Mason. You first met 
Grace on the day she was taken from her mother. The court 
had scheduled a hearing to decide a temporary placement for 
Grace. This hearing was to begin a few hours after you were 
called to meet with her. 

Before that meeting with Grace, you read the documents 
that the Department had filed in court. According to Grace’s 
teachers, Grace had been showing up at school with red welts 
on her arms and legs. A social worker had investigated and 
had learned that Mason had been using a variety of drugs and 
had been beating Grace with a wooden spoon whenever she 
misbehaved. Grace has two younger brothers, but the 
Department has not charged Mason with abusing them. (For 
the last year and a half, the two boys have continued to live 
with Mason.) 

You met with Grace, that first time, in a private office at the 
courthouse. You tried to have a conversation with her about 
the case, but her mind was elsewhere. She told you that 
butterflies were really angels who had come to earth. She did 
not seem to understand that officials were proposing to 
separate her from her mother. 

At the end of that first hearing a year and a half ago, Grace 
was placed in temporary foster care with Valerie Waite. You 
visited Grace twice during the 30 days before the next hearing 
to find out what she wanted you to do at that hearing, but still it 
was not possible to get her to focus on her abuse and neglect 
case. In fact, she seemed to be out of touch with reality. At the 
second hearing, the judge determined that her mother had 
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been abusive, and he issued an order that Grace should 
remain in temporary foster care. Under the law, a hearing to 
review Grace’s case is scheduled every six months. The court 
may change her placement at any time. 

In the following eight months, the Department arranged for 
Grace to be seen by a psychiatrist, who concluded that she 
had a psychotic disorder. He prescribed anti-psychotic 
medication and saw her once a week. Her condition improved 
considerably. 

You know Grace’s foster mother, Waite, not only because 
you have visited Grace in her home several times but also 
because one of your former clients had been placed in her 
care. Waite is 70 years old. Like Grace, Waite is African 
American. She has taken care of foster children all her life, has 
worked with several hundred of them over the years, and has 
adopted two of them. You have seen her with Grace. Grace is 
difficult to handle and has massive temper tantrums. Waite is 
almost saintly in her patience, and she is always able to calm 
Grace down. Although she has a lifetime of foster care 
experience, Waite has had no formal training in taking care of 
children with special needs. 

A year after Grace was first placed in foster care, she was 
able to have real conversations with you. You see her about 
once a month. You often ask how she feels about her life and 
what she wants to happen. Most of the time, she tells you that 
she wants to return to her mother’s house because her 
younger brothers need her to take care of them, and she 
misses them. You ask her if she is afraid of her mother. She 
says no. You ask if she remembers her mother hitting her. She 
says she does not remember. 

Sometimes Grace changes her mind about going home. 
Her mother’s boyfriend, Ray, stays at her mother’s house 
some of the time and then leaves town for periods of time. 
When Grace hears from her mother (who calls and visits her 
sometimes) that Ray is there, Grace expresses a preference to 
stay at Waite’s home. 
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There is some truth to Grace’s perception of her brothers’ 
needs. You know from conversations with a Department of 
Social Services parent aide assigned to work with Grace’s 
mother that Mason functions at a very low level and has few 
child-raising skills. She was ordered to attend parenting 
Classes and a drug and alcohol abuse course, but her 
attendance has been very poor. She also was ordered to work 
with a parent aide who would help her with the younger 
children. The parent aide reports that when she arrives at 
Mason’s home for scheduled appointments, often no one is 
home. 

At the hearing that will be held in a few days, the judge will 
determine whether Grace should remain in Waite’s care or be 
placed elsewhere. The Department of Social Services is 
proposing that the court place Grace with Mr. and Mrs. Drew 
Langerfeld. They are a white, childless couple in their late 20s. 
They have taken an intensive, government-approved course in 
foster care for children with special needs. Their household 
has been approved as a “therapeutic foster home.” If a foster 
child with special needs like Grace is placed with them, they 
have agreed that one of them will be with the child at all times 
when she is not in school. Because of their training and this 
commitment, the state will pay them $25,000 per year, three 
times the rate paid to other foster parents. 

In preparation for this hearing, you have talked to Grace; 
her mother; her maternal grandmother Adelaide, who lives 
nearby; the Langerfelds; and Grace’s psychiatrist. This is what 
each of them says: 


e Grace knows that Ray is currently in another city. Consistent 
with her previously stated preferences when Ray is away, 
she wants to return to her mother. But she would not want to 
be in her mother’s home when Ray is there. You asked, “If 
the judge didn’t allow you to go home, where would you 
want to go?” She answered that her next choice would be to 
live with her grandmother, Adelaide. 

e Rhonda Mason and Adelaide (Grace’s mother and 
grandmother) want Grace returned to her mother. If that isn’t 
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possible, they want Grace to be placed with Adelaide. 
Adelaide has shown some interest in Grace and has called 
her a few times and visited her twice. But Grace has never 
lived with Adelaide, and Adelaide has no training in taking 
care of children with special needs. 

e The Langerfelds want Grace to be placed with them. They 
have invested a lot of effort in being trained as therapeutic 
foster parents, and they are certain that they can provide 
Grace with both a warm, loving home and the special 
support that she needs. 

e Dr. Hsiu, Grace’s psychiatrist, says that the best thing for 
Grace would be either to keep her with Waite, where she 
has made so much improvement, or place her with the 
Langerfelds. He believes that if she is returned to her 
mother, she probably will not be given her medication on a 
regular basis. Even if she gets her medication, he says, she 
will regress. You asked him whether she is capable of 


knowing what she wants, and he said that she was. 


Based on your own observations of Waite’s care, you think 
it would be best for Grace to remain with Waite. You believe 
that her long-term interests and her chances for a healthy and 
productive life would be best served by leaving her where she 
is, at least for the next year or so. 

You think that placement with her mother or with the 
Langerfelds would not be nearly as good. Her mother has not 
made much of an effort to learn parenting skills, and there is 
no reason to believe that she would not again respond to 
Grace’s misbehavior by beating her. As for the Langerfelds, 
you have seen too many idealistic white foster parents give up 
on children with special needs after a few months. Also, you 
think Waite is much better for Grace because they are both 
African Americans. A federal law prohibits the government 
from taking race into account when placing children in foster 
care, but you are not a federal employee. You would prefer 
living in a society in which race didn’t matter, but you think that, 
realistically, it will help Grace to thrive if she lives with an 
African American adult. Because of the federal law, you aren’t 
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certain whether it would be a good idea to mention this factor 
in court. 

Should you advocate for a particular placement for Grace 
at the upcoming hearing? If so, which placement? 


E. Terminating a lawyer-client 
relationship 


1. Duties to the client at the end of the 
relationship 


Most lawyer-client relationships end when all the work on the relevant 


matter has been completed.'°' Even after the relationship is 
terminated, the lawyer has a continuing duty to protect client 
confidences. '°2 When the work is finished, however, the lawyer must 
return to the client “any papers and property to which the client is 
entitled” as well as any unearned payment that the client may have 
made.193 The question then becomes what constitutes such “papers 
and property.” The lawyer may have written memos that contain 
negative comments about a client or the clients case, such as 
information about a client's demeanor or suitability as a witness. The 
lawyer might be reluctant to share those memos with the client 
because they may trigger anger or resentment. 

The ethics rules do not specify what types of papers must be 
returned to a client or whether they must be delivered to the client 
even if the client does not request them. The Restatement is more 
specific about a lawyer’s duties to a client, both during and after the 
representation. Section 46 explains: 


(2) On request, a lawyer must allow a client or former client to 


inspect and copy any document!°4 possessed by the lawyer relating to 
the representation, unless substantial grounds exist to refuse. 

(3) Unless a client or former client consents to non-delivery or 
substantial grounds exist for refusing to make delivery, a lawyer must 
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deliver to the client or former client, at an appropriate time and in any 
event promptly after the representation ends, such originals and copies 
of other documents possessed by the lawyer relating to the 
representation as the client or former client reasonably needs. 
[Emphasis added.] 


A comment identifies certain types of documents that may be 
withheld from a client or former client. 


A lawyer may refuse to disclose to the client certain law-firm documents 
reasonably intended only for internal review, such as a memorandum 
discussing which lawyers in the firm should be assigned to a case, 
whether a lawyer must withdraw because of the client’s misconduct, or 
the firm’s possible malpractice liability to the client. The need for lawyers 
to be able to set down their thoughts privately in order to assure 
effective and appropriate representation warrants keeping such 
documents secret from the client involved. . . . The lawyer’s duty to 
inform the client can require the lawyer to disclose matters discussed in 


a document even when the document itself need not be disclosed.!°° 


In 2015, the ABA issued ethics opinion 471 concluding that 


a Client is not entitled to papers and property that the lawyer generated 
for the lawyer’s own purpose in working on the client’s matter. However, 
when the lawyer’s representation of the client is terminated before the 
matter is completed, protection of the former client’s interest may require 
that certain materials the lawyer generated for the lawyer’s own purpose 


be provided to the client. 196 


Somewhat confusingly, the ABA's opinion gives, as an example of 
documents that must be surrendered, “legal documents filed with a 
tribunal — or those completed, ready to be filed, but not yet filed,” but 
it also gives, as an example of those that “need not” be provided, 


“drafts or mark-ups of documents to be filed with a tribunal.” 197 


If a client has not paid the bill at the end of the representation, 
may the lawyer keep the client’s documents until the client 
pays? 


If the client has not yet fully paid the lawyer’s fee or the fee is 
disputed, the lawyer may retain the documents that the lawyer 


362 


created for the client for which compensation has not been received, 


unless retention would “unreasonably harm the client.”'°® In all but a 
few states, statutes and court rules permit a lawyer to obtain a broad 
retaining lien under which, if the client fails to pay the lawyer’s fee or 
if the amount owed is disputed, the lawyer may decline to return the 
client’s original documents (such as birth certificates and passports) 
that the client provided to the lawyer to obtain legal assistance. The 
authors of the Restatement strongly criticize the law that permits such 
broad retaining liens, urging that it may “impose pressure on a client 
[to pay a disputed bill or a bill that a client cannot afford to pay] 


disproportionate to the size or validity of the lawyer's fee claim.”'!°9 
Therefore the Restatement authors take the position that “unless 
otherwise provided by statute or rule,” a lawyer may contract with a 
client only for a narrower retaining lien under which the lawyer might 
secure payment of his fee by retaining “the proceeds of the 
representation” up to “the amount of fees and disbursements claimed 


reasonably and in good faith for the lawyer’s services.”1©° 


Must a lawyer who is terminating her relationship with a client 
turn over to him an affidavit that she drafted for the client which 
she now believes contains false information? 


The Restatement says that absent client consent or unless 
“substantial grounds exist for refusing to make delivery,” a lawyer 
must deliver to a client “such documents . . . relating to the 
representation of the client as the client or former client reasonably 
needs.”'©1 The comment explains that the lawyer may retain 
documents based on a valid lien or if turning over the documents 
“would violate the lawyer’s duty to another.” As examples, the 
Restatement mentions if the provision of documents would violate a 
protective order or “if the lawyer reasonably believed that the client 


would use the document to commit a crime.”'®2 If the client provided 
the terminating lawyer’s draft affidavit to another lawyer, this could 
lead to the new lawyer presenting perjured testimony by the client, 
which would be a criminal offense. In a similar vein, a District of 
Columbia ethics opinion states that the lawyer may withhold 
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documents of this character if the lawyer believes that the client 
intends to file them in court or provide them to another lawyer. 183 


PROBLEM 3-6 


THE CANDID NOTES 


This problem ts based on a situation that arose in a law school 
clinic. We have changed the setting to a law firm and changed 
the text of the “candid notes.” 


You are a partner in a small law firm that has three partners, 
four associates, and three paralegals. The lawyers have 
instructed the paralegals to make thorough notes of their work, 
and especially to record their candid impressions of clients 
whom they interview, so that the lawyers know what to expect 
when they encounter these clients. 

A few months ago, you represented Winnie Bryzanski in an 
unsuccessful administrative proceeding to require the local 
school board to admit her daughter Leona to a special 
education program. Bryzanski decided not to file a proceeding 
because she did not have enough money to continue to retain 
you. At that point, she paid for the work that your firm had 
performed, and your representation ended. You returned to 
Bryzanski all of her original documents such as Leona’s birth 
certificate. 

Yesterday, you received a letter from Bryzanski asking for a 
copy of “my entire file,” because she is about to retain a less 
costly lawyer to take the case to court. Before sending it, you 
reviewed the file. In it, you found several memoranda from 
Todd Casey, one of your paralegals, to one of your associates 
reporting on the paralegal’s initial interviews with Bryzanski 
and Leona. Most of the information was of a factual nature, but 
the memoranda were sprinkled with the paralegals 
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impressions and observations, some of which were derogatory. 
In particular, the memoranda included these passages: 


This interview took much longer than expected because Ms. 
Bryzanski is very long-winded and pushy. She insists on having her 
own way 100 percent. | don’t think that she will make a good witness 
and might even argue with or antagonize the judge... . 

Leona certainly should win this case and be placed in the 
special education program. Her social worker says that she is 
severely emotionally disturbed, and | can confirm that from what | 
saw of her. She can’t seem to sit still and she constantly 
interrupted both me and her mother. . . . 

Although | have related the story of Ms. Bryzanski’s encounter 
with the school principal just as she told it, | should add that | 
don’t think that it is entirely accurate. Sometimes | have the 
feeling that Ms. Bryzanski exaggerates her accounts because 
she feels so strongly that the school system has wronged her 
daughter. In fact, | drafted an administrative complaint for her that 
says that one of the teachers slapped her daughter. It’s in final 
form. But actually, | doubt that the slapping incident that Ms. 
Bryzanski described really happened. She was unable to give 
any details at all about it. 


1. Assume that since there is no ethics rule to the contrary, your 
jurisdiction would be influenced by ABA opinion 471 and by the 
Restatement standard. Must you send copies of Casey’s 
memoranda to Bryzanski? If you must send her the 
documents, should you redact (i.e., delete) your paralegal’s 
impressions? 

2. Must you send Casey’s draft complaint that includes the 
statement that he believes isn’t true? 


2. Grounds for termination before the work is 
completed 

Sometimes, lawyers are required or permitted to end the 

representation of a client before the work is completed. Rule 1.16 


distinguishes between situations where early termination is 
mandatory and those where it is permissive. 
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a. When continued representation would involve 
illegal or unethical conduct 


A lawyer must withdraw if representation will require the lawyer to 
violate the law, including the state’s rules of professional conduct. If a 
lawyer withdraws suddenly because the lawyer would violate the law 
by continuing to represent the client, the lawyer’s action may cause 
the court to become suspicious of the client. Even so, a lawyer is 
required to withdraw rather than violate the law. 

If the client has already used the lawyer’s services to commit a 
crime or fraud but continued representation will not result in a new or 
continuing crime or fraud, the lawyer may withdraw but is not required 


to do so.'© Similarly, if the client persists in a course of action that 
the lawyer reasonably believes is a crime or fraud, and the lawyer’s 
services were being used to assist this action, the lawyer may 
withdraw, even if the actions have not yet been adjudicated to be 
criminal or fraudulent. If the client insists on action the lawyer finds 


“repugnant,” the lawyer may withdraw. 189 


b. If the lawyer becomes impaired 

A lawyer must withdraw from representing a client if the lawyer 
develops an illness or loses mental capacity to such a degree that her 
representation of the client would be materially impaired. 1° 


c. When the client fires the lawyer 


A lawyer must withdraw if the client fires the lawyer.'® A client has 
the right to change lawyers and need not give a reason, although a 
client must receive the court’s permission to fire a court-appointed 
lawyer. A court may refuse to permit a substitution that would unduly 
delay a case. 


d. When the lawyer wants to terminate the 
relationship 
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A lawyer may withdraw from representing a client in other 
circumstances. Rule 1.16(b)(1) offers the broadest opportunity for 
exit. The lawyer may withdraw if it is possible to do so “without 
material adverse effect on the interests of the client.” On the eve of 
trial or just before closing a complex business deal, material adverse 
effect is likely. If the matter is complex and the lawyer has done 
extensive work, the client might not be able to change lawyers 
without substantial additional cost. However, when time is not of the 
essence and in a matter that is not too complex, it may be possible 
for a client to hire new counsel who will obtain the prior lawyer’s 
records and become familiar with the matter. 


e. Matters in litigation 


If a lawyer has filed suit on behalf of a client or entered an 
appearance in a matter in litigation, the lawyer generally cannot 
withdraw from representation of the client without permission from the 
court in which the case is pending. Rule 1.16(c) acknowledges this by 
requiring that “[a] lawyer must comply with applicable law requiring 
notice to or permission of a tribunal when terminating a 
representation.” 

A court may be reluctant to permit withdrawal if the case will be 
delayed or if the client has not found a new lawyer. Although forcing 
the lawyer to remain in the case may be economically ruinous, a 
lawyer may not be able to count on a court’s granting permission to 


withdraw. 168 


What if an ethical rule requires the lawyer to withdraw, but the 
judge refuses to grant the lawyer’s motion to do so? 


The answer may depend on whether the matter is criminal or civil. In 
a criminal case in California, a defense lawyer discovered a conflict of 
interest in the middle of his client’s trial, when the prosecution called 
a witness who was also represented by the lawyer and from whom 


the lawyer had received confidential information.1°9 The lawyer 
understood that her cross-examination of her other client would be 
improperly disloyal to that client and moved to withdraw, but the judge 
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denied the motion. The California Supreme Court ruled that the judge 


should have granted the motion.!”° That ruling was based on the 
defendant's Sixth Amendment right to counsel, not on the ethics rule. 

In a civil case, the lawyer must apparently obey the court’s ruling 
even if he is thereby forced to violate an ethics rule, at least in states 
that have adopted Model Rule 1.16. Rule 1.16(a) provides that a 
lawyer shall withdraw to avoid violation of the rules “except as stated 
in paragraph (c),” which provides that a lawyer “must comply with 
applicable law requiring . . . permission of a tribunal when terminating 
a representation.” The rules apparently allow a judge’s order to trump 
the mandatory withdrawal provisions, although a lawyer who is 
ordered to represent his client under these circumstances may find 
himself in a sticky situation. Suppose the lawyer seeks to withdraw 
because he knows that his client intends to commit perjury. He can’t 
reveal this reason to the judge without violating a client confidence, 
so the judge might deny his motion. In that case, maybe he could 
honor both the rules and the court’s requirement that he remain in the 
case by warning his client that he will have to reveal such perjury to 
the tribunal.171 But an even more difficult problem arises if the lawyer 
discovers a conflict of interest, as in the California case, that would 
require him to cross-examine another of his clients, and the judge 
refuses to let him withdraw. 


f. When the client stops paying the fee 


A lawyer may withdraw if the client doesn’t pay the lawyer’s fee, but 
the lawyer must first warn the client that nonpayment will lead to 
withdrawal (or to a motion to withdraw from a matter that is in 


litigation).'’2 This can be complicated. Sometimes when a client 
doesn’t pay a lawyer’s fee, the client is satisfied with the service but 
doesn't have the money or doesn't want to spend the money. In many 
cases, however, clients fail to pay lawyers’ bills because they are 
dissatisfied with the service or because they believe that the fees are 
too high. (This is a common problem if a client has agreed to an 
hourly fee and has not been given an accurate estimate of the total 
cost of the work.) If the client doesn’t have the money to cover the 
fee, a lawyer should consider reducing the fee to make the 
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representation affordable for a client with limited means.'” If a client 
has a complaint about the service or the fee, usually it is best to sit 
down with the client and work out a resolution of the dispute rather 
than simply withdrawing from representation. 


g. When the case imposes an unreasonable 
financial burden on the lawyer 


If a case turns out to impose an unreasonable financial burden on the 
lawyer, the lawyer may withdraw. This might arise in any matter that 
turned out to be more complex than the lawyer originally 


anticipated. 1/4 


h. When the client will not cooperate 


A lawyer may withdraw if the client makes continued legal 
representation “unreasonably difficult.” For example, if the client 
repeatedly fails to show up for scheduled meetings or hearings or if 
the client refuses to divulge to the lawyer the identities of witnesses 
who could help the case, the lawyer may withdraw.'/° Finally, Rule 
1.16 permits withdrawal for “other good cause.”'/6 


3. Collection of fees 


When a lawyer withdraws from representing a client, may the 
lawyer collect a fee for the work that the lawyer did prior to 
withdrawal? 


It depends. Some courts allow lawyers to collect fees based on the 
reasonable value of the work done to that point. Others may disallow 
fees if the lawyer’s reasons aren't persuasive or if the lawyer hasn't 
candidly explained the reasons for withdrawal to the client. 


FOR EXAMPLE: Attorney Jeffrey Stowman investigated a 
client’s medical malpractice claim and negotiated with opposing 
counsel, investing a substantial amount of time and eventually 
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obtaining a $100,000 settle ment offer for his client. No suit had 
yet been filed. The client rejected the offer. Stowman sent the 
client a letter withdrawing from representation, stating that he 
didn’t think that he could get a better offer. The client retained 
another lawyer and got a $200,000 settlement. Stowman 
petitioned the court for a portion of the second lawyer’s 40 
percent contingent fee. The court denied his claim. It said that 
because a client always has a right under Rule 1.2 to reject a 
settlement, the client’s refusal to settle wasn’t a valid basis for 


withdrawal. 1/7 
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64. See lowa Sup. Ct. Bd. Prof'l Ethics & Conduct v. Jones, 606 N.W.2d 5 (lowa 
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79. U.S. Const. art. 1, § 8. 

80. Canon 7 of the Model Code of Professional Responsibility stated that “a 
lawyer should represent a client zealously within the bounds of the law.” 
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90. See, e.g., Duran v. Carris, 238 F.3d 1268 (10th Cir. 2001) (observing that a 
lawyer who helps a pro se litigant without revealing the lawyer’s involvement 
misleads a court into giving “liberal treatment” to the litigant). But in 2007, the ABA 
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Education. See Anthony G. Amsterdam, Telling Stories and Stories About Them, 1 


378 


Clin. L. Rev. 9 (1994). Davis was the Democratic Party’s nominee for President in 
1924. 
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Am. Jur. 2d Mentally Impaired Persons § 165 (2011). 

142. Unif. Guardianship & Protective Proc. Act (1997). 
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144. Paul Tremblay, On Persuasion and Paternalism: Lawyer Decisionmaking 
and the Questionably Competent Client, 1987 Utah L. Rev. 515. In 1996, the ABA 
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146. Id. at 584. 

147. In New Jersey, an Office of the Public Guardian accepts responsibility to 
make decisions for certain persons over 60 years of age who have been deemed 
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152. Rule 1.6, Comment 20. 

153. Rule 1.16(d). 

154. [Authors’ footnote.] Restatement § 46, comment a, explains that “a 
document includes a writing, drawing, graph, chart, photograph, phono-record, 
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172. Rule 1.16(b)(5). 
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lawyer. See Verges v. Dimension Dev. Co., 32 So. 3d 310, 315 (La. Ct. App. 2010). 
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the numbers just don’t work for us.” Id. 

175. Rule 1.16(b)(6); see Bailey v. Virginia, 568 S.E.2d 440 (Va. Ct. App. 2002) 
(permitting appointed counsel to withdraw from representing a defendant who 
insisted that his lawyer communicate with him only in writing). 

176. Rule 1.16(b)(7); see, e.g., Greig v. Macy’s Northeast, 1996 U.S. Dist. 
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The Duty to Protect 
Client Confidences 


A. The basic principle of confidentiality 


1. What is confidential? 

Protection of information if there is a reasonable 
prospect of harm to a client’s interests 

The bottom line on informal communications 
Additional cautions about protecting client confidences 
Confidentiality and technology 
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B. Exceptions to the duty to protect 
confidences 


Informed consent and implied authorization 

Revelation of past criminal conduct 

The risk of future injury or death 

Client frauds and crimes that cause financial harm 

Revealing confidences to obtain advice about legal 

ethics 

6. Using a client’s confidential information to protect the 
lawyer’s interests 

7. Revealing confidences to comply with a court order or 

other law 
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8. Revealing confidences to prevent certain conflicts of 
interest 


C. Use or disclosure of confidential 
information for personal gain or to 
benefit another client 


D. Talking to clients about confidentiality 


One of the basic rules of client representation is that lawyers are 
obliged to keep clients’ secrets. In fact, lawyers are required to keep 
confidential much of what they learn in the course of representing 
clients. This duty is expressed in the ethical rules; in the law of agency, 
which requires all agents to keep the confidences of their principals; 
and in the law of evidence, which protects lawyers and clients from 
being compelled to testify about confidential communications. This 
chapter explains the ethical and legal rules concerning the lawyer’s 
obligation to protect client confidences, exploring what information must 
be kept confidential and under what circumstances a lawyer may or 
must reveal confidential information. Chapter 5 covers the related rules 
of evidence protecting attorney-client communications and the doctrine 
protecting the lawyer’s work product. 


A. The basic principle of confidentiality 


1. What is confidential? 


Rule 1.6 protects “information relating to the representation of a client” 
subject to certain exceptions. The rule provides as follows: 


Rule 1.6(a) Confidentiality of information 

A lawyer shall not reveal information relating to the 
representation of a client unless the client gives informed 
consent, the disclosure is impliedly authorized in order to carry 
out the representation or the disclosure is permitted by 
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paragraph (b) [which lays out some exceptions that are 
discussed later in the chapter]. 


Comment 4 


Paragraph (a) prohibits a lawyer from revealing information relating to the 
representation of a client. This prohibition also applies to disclosures by a 
lawyer that do not in themselves reveal protected information but could 
reasonably lead to the discovery of such information by a third person. A 
lawyers use of a hypothetical to discuss issues relating to the 
representation is permissible so long as there is no reasonable likelinood 
that the listener will be able to ascertain the identity of the client or the 
situation involved. 


Rule 1.6 requires lawyers to protect as confidential all information 
“relating to representation of a client.” This standard covers any 
information a lawyer learns in connection with a matter the lawyer is 
handling for a client’s case, regardless of whether the lawyer receives 
the information from the client or from another source.* Here is a 
summary of what qualifies as confidential information. 
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Information that is generally understood to be confidential’ 


All information relating to the matter on which the lawyer is 
representing the client is confidential, including: 


e Personal information relating to the client the disclosure of which 
would be embarrassing or would be detrimental to the client; 

e Information learned from the client, and information learned from 
interviews, documents, photographs, observation, or other 
sources; 

Information relating to the representation acquired before the 
representation begins (such as during a preliminary consultation 
or from a letter referring the case to the lawyer) and after the 
representation terminates; 

Notes or memoranda that the lawyer creates relating to the 
matter. 
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What could happen if a lawyer fails to protect confidences? 


If a lawyer improperly reveals confidences, her client might be harmed. 
For example, if a client who was in a car accident tells his lawyer that 
he believes he was at fault, and the lawyer tells her opposing counsel, 
the opposing lawyer might use this information to win or gain a 
favorable settlement in a lawsuit against the client. 

The lawyer herself might also suffer various legal or other 
consequences for improperly disclosing client confidences. The client 
might fire the lawyer or refuse to pay the fee. The lawyer might be 


e subject to professional discipline, 

e liable in tort or contract for negligent or intentional breach of 
duty, 

e disqualified from representation of one or more clients, or 

e enjoined by a court from further revelation. 


What is the policy behind the confidentiality rule? 


The primary purpose of the confidentiality rule is to facilitate open 
communication between lawyers and clients. Lawyers need to get 
accurate and complete information from their clients to represent them 
well. If lawyers were not bound to protect clients’ secrets, clients might 
be more reluctant to share their secrets with their lawyers. 


FOR EXAMPLE: A former client of Professor Lerman’s got fired 
from his job as a hospital janitor because he broke a faucet on a 
sink with a two-by-four. He wanted to bring a lawsuit against the 
hospital because he believed that he was wrongfully fired. He 
explained to Lerman that he had become agitated because he 
had not taken his prescription medication for an anxiety problem. 
The reason he hadn’t taken his medication is that the hospital 
changed the location where employees were to pick up 
prescriptions, and he didn’t know where to get it. He also told 
Lerman about other episodes of violence that occurred when he 
was not medicated. Once he had tried to hijack a plane. He had 
not had a weapon, but he had bitten the pilot. 
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If the client thought that his lawyer might reveal his violent history to the 
hospital’s lawyer without his permission, he might not have shared this 
sensitive information. 


“I'd like to tell you what went on at work today, 
but the legal department doesn’t want us to do that anymore.” 


isn’t the recitation of those facts itself a violation of the rule on 
confidentiality? 


It could be. Even though Professor Lerman is not currently a practicing 
lawyer, she must still comply with the rules of confidentiality as to 
former clients. She has had no contact with this client in ages. He has 
not given her permission to talk about his story. But in recounting this 
tale, she hasn't mentioned his name, where he worked, when she 
represented him, or many other details that might enable the reader to 
identify him. Is that enough? We explore this question later in this 
chapter. 


Are lawyers often disciplined for revealing client confidences? 
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No, very few disciplinary cases are based primarily on violation of Rule 
1.6(a). This may be because clients rarely discover that their lawyers 
have revealed confidences or because they rarely complain about such 
violations. Occasionally, however, such a case arises because a lawyer 
disclosed a client confidence in a very public way, believing that the 
disclosure was necessary to serve an important public interest. 


FOR EXAMPLE: Thomas Tamm, a lawyer in the Justice 
Department’s Office of Intelligence Policy and Review, revealed to 
the New York Times that the George W. Bush administration was 
engaging in illegal warrantless wiretapping. The resulting article 
won a Pulitzer Prize. Tamm admitted that he had revealed a client 
confidence and was publicly censured for violating the District of 
Columbia’s version of Rule 1.6. The penalty was light for this 
whistleblower because his intent had been to assist compliance 
with federal law, he did not reveal the government’s wiretapping 


methods, and he did not receive financial compensation.4 


FOR EXAMPLE: Hamilton, a client, told his lawyer, Schafer, that 
another lawyer, Anderson, who was administering an estate, was 
corrupt. Among other things, Hamilton told Schafer that Anderson 
was about to become a judge and needed to close the estate 
quickly, before taking the bench. Therefore, Anderson was going 
to sell Hamilton the estate’s bowling alley at a favorable price, 
and Hamilton could pay him “down the road.” Later, Anderson, 
who was then a judge, ruled against Schafer in a case, and 
Schafer retaliated by exposing Anderson's corrupt acts to several 
newspapers. His revelations included what Hamilton had told him, 
despite Hamilton’s explicit request that he not make that 
disclosure. Anderson was removed from the bench. Hamilton 
complained to the bar that Schafer had revealed his confidences. 
Schafer was suspended for six months. The penalty was lighter 
than it might have been because the public had been served by 


the disclosure.° 


Is the fact that a lawyer is representing a particular client 
confidential? 
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Sometimes. Some clients don’t care whether other people know that 
they are represented by counsel. Every large corporation, for example, 
has ongoing relationships with various lawyers who assist with 
transactional, regulatory, and other matters. However, if a lawyer (with 
a certain client’s permission) reveals that he is representing that client, 
he must then avoid disclosing confidential information about that 
client’s matter. 

Some clients do not want anyone to know that they have consulted 
an attorney. In such cases, the fact of consultation or representation is 
confidential. For example, if a client is considering seeking a divorce 
but has not yet decided what to do, revelation of the fact that the client 
has consulted a lawyer could make reconciliation more difficult. Or 
suppose a politician consults a lawyer after she learns that she is the 
target of a criminal investigation. If it became known that the politician 
had hired a lawyer, people might infer that she had committed a crime.’ 

Many of the problems involving the principle of client confidentiality 
arise out of its several exceptions. But before we turn to those 
exceptions, let’s look at a very common problem involving the scope of 
the duty to protect confidences. 


PROBLEM 4-1 


YOUR DINNER WITH ANNA 


It is mid-August. You graduated from law school in May. After the 
bar exam, you took a long trip to Asia. You were admitted to the 
bar in November. Now it’s January. You have just finished your 
first day as a lawyer in a law firm, Porter & Quarles. 

You reach Chez Francois before Anna gets there. You settle 
down at an empty sidewalk table where you will see her when 
she arrives. You have known Anna since you were in a freshman 
seminar together in college. Your career paths have diverged, 
but today was Anna’s first day at her first professional job too. 
She has become a social worker on the children’s ward of the 
city hospital. When you discovered last month that you would be 
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starting work on the same day, you arranged to celebrate with 
Chez Francois’s famous lobster thermidor. 

You order a sparkling water with lime while you keep a 
lookout for Anna. You feel pretty good about your new firm. 
Some of your classmates will earn higher salaries than you, but 
probably they will have to work much longer hours. Everyone at 
Porter & Quarles seems pretty relaxed. Maybe that’s because 
its summer. But maybe a firm with just 15 lawyers isn’t as high- 
pressure as the bigger firms in town. 

“Hey there,” Anna calls. You get up and give her a hug. “You 
look great in your lawyer suit,” she says. 

“Well, it turns out | didn’t have to dress up like this. The 
lawyers only dress up for clients and meetings, | gather. But 
heck, the first day, who knew? You look good too.” 

While Anna gives the waiter her drink order you realize that 
she is likely to ask you what you did at work today. 

In fact you spent the day working on a civil suit against the 
local police department on behalf of a client whose wrist was 
broken by a police officer. 

You ask Anna about her first day at work. She explains that 
she is part of a team that counsels parents of children with 
serious or terminal illnesses. Anna spent much of the day with 
the mother of an 11- year-old girl, Estella, who has progeria, a 
rare disease that causes premature aging and death. Anna’s 
team knows that Estella probably will die before the age of 20. 
Her team is trying to help Estella cope with her illness and with 
the possibility of death, and to prepare the family so that 
Estella’s death will not devastate them. 
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Anna’s story makes you feel relieved that you decided to be 
a lawyer. It is hard to imagine having to deal with problems like 
Estella’s every day. 

“So what about your first day?” Anna asks. 

“I am working on a case against the police, police brutality, | 
guess. Our client is this guy named Joey. | better not say his last 
name. Not that it would mean anything to you, but you know, it’s 
confidential. Late one night last fall, Joey was in a bar 
downtown, a place called The Alley. He’d had quite a lot to drink. 
There was a fight between some other guys in the bar. The 
bartender called the cops, and Joey got arrested.” 

“Wait a minute. If Joey wasn't involved in the fight, why did 
he get arrested?” 

“Well, Joey says he wasn't fighting. But my boss, Arthur, 
thinks he may have been the instigator. You see, one of the 
other guys who was arrested for fighting is the live-in boyfriend 
of Joey’s ex-wife. 
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“Anyway, when it was all over, Joey had a broken arm. Joey 
says a police officer named Mallory broke the bone by twisting 
his arm. Mallory’s report says Joey’s arm got broken during the 
fight. It also says that he was resisting arrest. Joey denies it.” 

“Are there criminal charges?” 

“Joey was charged with assault and with resisting arrest. But 
the charges were thrown out when Mallory didn’t show up in 
court the first time the case was called or the second.” 

“But,” Anna asks, “if the charges were thrown out, why does 
Joey need a lawyer?” 

“Joey wants to sue the police department for using excessive 
force. That is a reasonable thing to do, if the officer really broke 
his arm. | have to find out more about what happened. 

“Starting tomorrow, I’m supposed to read all the recent police 
brutality decisions in the state and write a memo on the legal 
standards for police liability. Then Ill go with Mason, our 
investigator, to talk to the bartender. We will try to find some of 
the other men who were involved in the fight. They all got 
arrested, so we should be able to locate them from the police 
records.” 

Anna leans back in her chair. “Sounds interesting.” 

“Yeah. Pretty good for day one, don’t you think?” 

As the waiter arrives to take your order, you start to wonder 
about whether you have told Anna too much. 


1. Was it wrong to say anything at all? In the very first part of the 
conversation, you told Anna that you were assigned to work on a 


police brutality case. Was there anything improper about that? 


2. Why talk? Why might a new lawyer having dinner with Anna 


want to talk to her about the lawyer’s first case? 


3. Rule 1.6(a). Which, if any, of the disclosures you made to Anna 
violated Rule 1.6(a)? (Also look at Comment 4.) In the 
conversation with Anna, you did not reveal Joey’s last name. 
Does this solve the possible problem about revealing 
confidential information? If not, which statements about your 
case might you have omitted to better protect your client's 


identity? 


4. Swearing Anna to secrecy. You have known Anna for a long 
time and know that she is very discreet. Could you have solved 
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any confidentiality problem by obtaining her agreement to keep 
confidential the information you tell her about your case? 

5. The walls have ears. Does it matter that you are in a public 
place? Suppose you conclude that you can talk to Anna without 
stepping over the line. What about the people at the next table? 
Is your subjective assessment of the noise screen provided by 
the other diners’ conversations an adequate basis for discussing 
sensitive information in a public place? 

Despite the confidentiality rules, lawyers often discuss 
confidential matters in public places. 


FOR EXAMPLE: In 2017, while President Donald Trump was 
under investigation by Special Counsel Robert Mueller and 
several congressional committees, a New York Times reporter 
happened to sit down for lunch at an outdoor restaurant in 
Washington, D.C. At the next table, one of the President's 
lawyers, Ty Cobb, was lIunching with another of Trump’s lawyers, 
John M. Dowd. The reporter overheard them discussing 
“presidential privilege and its effect on document production, [and] 
tensions on the legal team and their colleagues,” much to his 
delight. When the story was published, the White House counsel 


“chastised” Cobb for his carelessness.® 


6. Blowing off steam. Suppose that your firm eventually assigns 
you to meet with Joey and you become the firm’s primary 
contact with him. Suppose you find Joey to be demanding, 
somewhat mentally unstable, and even slightly paranoid. In a 
subsequent conversation with Anna, you say: “My client is such 
a pain. He called me three times today, each time with another 
piece of neurotic minutia. | wouldn’t be surprised if he wound up 
in a mental hospital. But if he keeps pestering me, I’m going to 
wind up in a mental hospital too.” Apart from compliance with the 
duty to protect confidences, is it problematic to talk this way 
about a client? If so, why? 

7. Anna’s disclosures. Social workers, like lawyers, are supposed 
to follow an ethics code. The Code of Ethics of the National 
Association of Social Workers provides, in relevant part, that 
“[s]ocial workers should protect the confidentiality of all 
information obtained in the course of professional service, 
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except for compelling professional reasons.”2 Did Anna disclose 
too much? 


2. Protection of information if there is a 
reasonable prospect of harm to a client’s 
interests 


The Restatement (Third) of the Law Governing Lawyers describes the 
category of protected information as “confidential client information,” 
which is defined to include “information relating to the representation of 


a client, other than information that is generally known.”!° This 
definition is similar to that in Rule 1.6, but while 1.6 prohibits the 
revelation of any such information except as permitted by the rules, the 
Restatement prohibits revelation of confidential information only if 
“there is a reasonable prospect that doing so will adversely affect a 
material interest of the client or if the client has instructed the lawyer 


not to use or disclose such information.”'' Under this standard, you 
could discuss Joey’s case with Anna if you didn’t reveal any information 


from which his identity could be ascertained. '* Even if his identity could 
be ascertained, you could reveal the information if there was no 
“reasonable prospect” that your discussion with Anna would adversely 
affect Joey’s material interests, unless Joey had told you not to talk 
about it. 

The Restatement defines “adverse effects” to include frustration of 
the client’s objectives in the representation; material misfortune, 
disadvantage, or other prejudice to the client; financial or physical harm 
to the client; or personal embarrassment to the client.’ So the 
Restatement version of the rule articulates a lower standard of secrecy 
than do the ethical rules. While Rule 1.6 appears to favor a bright-line 
test barring almost all disclosure, the Restatement distinguishes 
between disclosures that could harm a client and those that could not. 


How do you know whether there is a “reasonable prospect” of 
harm to a client’s interests? 
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The Restatement says that whether there is a reasonable prospect of 
harm to a client depends on “whether a lawyer of reasonable caution, 
considering only the client’s objectives, would regard use or disclosure 
in the circumstances as creating an unreasonable risk of adverse effect 
either to those objectives or to other interests of the client.”14 This is a 
little circular, but the point is that a lawyer must make a judgment about 
whether a careful lawyer in his position would foresee a problem with 
the disclosure. 


Ç hah bavn 


"I never discuss my clients with their mothers." 


3. The bottom line on informal communications 


Unfortunately, there isn’t a simple bottom line to explain when a lawyer 
may or may not have an informal discussion about a client matter. Rule 
1.6 does not seem to take into account the reality that most lawyers, 
like most other people, talk to friends and family about their work. Some 
lawyers are more discreet than others, of course. The rule does not 
mention a “reasonable prospect of harm” test, though Comment 4 
acknowledges that at least in some circumstances, a lawyer may talk 
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hypothetically about a case so long as the identity of the client is 
protected. 

A lawyer who wants to “play it safe” might decide never to discuss a 
clients case with anyone who is not at the lawyer’s firm or otherwise 
involved in the matter (such as an opposing counsel). This might have 
adverse personal or social consequences, but the lawyer would comply 
with the literal language of the rule. 

A careful lawyer probably doesn’t need to draw the line quite that 
sharply. The (relatively) permissive standard of the Restatement bars 
revelation of client information if there is a “reasonable prospect” of 
harm to the client. This, although it is simply a description of the law 
rather than an actual legal standard, is probably closer to the norm of 
the profession than the language of Rule 1.6. However, it is difficult to 
apply the “reasonable prospect” standard in any particular case. 

Two ethics gurus, Professors Hazard and Hodes, offer the following 
advice about protecting client confidences. 


In functional terms, the line between permissible and impermissible 
disclosure should generally be drawn at the point of anonymity: a lawyer 
may talk shop if it is virtually certain that the listeners could not ascertain 
the identity of the client or the situation involved. . . . To honor the rule of 
confidentiality, however, and to maintain its strength, lawyers should 
exercise self-restraint and resolve marginal cases in favor of 


nondisclosure. !° 


We add only that talking about cases with friends or family members 
involves some degree of risk. All lawyers must learn habits of 
discretion, avoid being casual about such conversations, consider the 
risks, and avoid or minimize them. 


4. Additional cautions about protecting client 
confidences 


The duty to protect information relating to representation of clients is 
not limited to keeping their secrets. Lawyers also must protect such 
information from inadvertent or unauthorized disclosure (for example, 
by leaving a laptop screen visible to others while working on a case in a 
coffee shop). Model Rule 1.6(c) provides: 
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A lawyer shall make reasonable efforts to prevent the 
inadvertent or unauthorized disclosure of, or unauthorized 
access to, information relating to the representation of a 
client. 


Comment 18 to Model Rule 1.6 states that unauthorized access or 
disclosure is not a violation of the rule if the lawyer made reasonable 
efforts to prevent it. The comment does not define “reasonable efforts” 
but explains that 


[flactors to be considered in determining the reasonableness of the 
lawyer’s efforts include, but are not limited to, the sensitivity of the 
information, the likelihood of disclosure if additional safeguards are not 
employed, the cost of employing additional safeguards, the difficulty of 
implementing the safeguards, and the extent to which the safeguards 
adversely affect the lawyer’s ability to represent clients (e.g., by making a 
device or important piece of software excessively difficult to use). 


Can a lawyer safely dispose of wastepaper containing information 
about clients by throwing the paper in the trash? 


Perhaps not. Every lawyer may need a shredder. 


FOR EXAMPLE: When Indiana attorney Joseph Lehman cleaned 
out his office to move to a new location, he threw several client 
files into a trash bin. A newspaper reporter went through the trash 
and found information about several paternity and divorce cases. 
Lehman was suspended for two years for this and a large number 
of other offenses that evidenced lack of competence and 


diligence and financial misfeasance.'® 


5. Confidentiality and technology 


Technology is an integral part of modern practice. Lawyers 
communicate with clients through e-mail and other electronic means, 
and increasing numbers of lawyers store client information 
electronically. As Comment 8 of Rule 1.1 advises, the use of 
technology carries both “benefits and risks.” While the benefits are 
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obvious, there is a substantial risk that such information is not secure 
enough to meet a lawyer’s duty of confidentiality. 


Are there confidentiality risks when employees communicate with 
lawyers on company e-mail accounts and company devices? 


Yes. Some employers have access to and read employees’ e-mails. 1” 
E-mail exchanged with an employee’s lawyer from a company e-mail 
address may not be confidential.'!® The ABA recommended in a 2011 
opinion that “as soon as practical after a client-lawyer relationship is 
established, a lawyer typically should instruct the employee-client to 
avoid using a workplace device or system for sensitive or substantive 
communications, and perhaps for any attorney-client 
communications.”'9 


How great are the risks that hackers will access electronically 
stored information? 


Electronic communications and data are increasingly at risk. More than 
90 percent of Americans have engaged in behavior that puts their 


personal data at risk? and 10 percent of the population has 
experienced identity theft.27 Less than half of American companies 
have taken the steps necessary to protect consumer information from 
vulnerability to hacking.2* Almost one-third of large firms and one- 
quarter of all law firms reported data breaches, with a substantial 
number of additional breaches not recognized or reported.2° Law firms 
may be behind corporate America in taking steps to protect themselves 
against hacking.2* The ABA recognized the likelihood, if not 
inevitability, of security breaches by issuing an ethics opinion in 2018 
about lawyers’ ethical obligations “after an electronic data breach or 
cyberattack.”2° 


Who might monitor the communications stored on a firm’s 
server? 


While individual hackers do launch cyberattacks, breaches often come 


from hackers hired by other countries, particularly China, who seek 
confidential information on client matters involving intellectual property 
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and pending mergers and acquisitions.2° Individual hackers and foreign 
governments, however, are not the only threats to the security of 
confidential electronic communications. The National Security Agency 
(NSA), with the intention of identifying foreign security threats to the 
United States, monitors an enormous amount of telephone and Internet 
communication involving American citizens, including lawyers. The 
NSA reportedly can reach 75 percent of all Internet traffic in the United 


States.2/ 


What steps should lawyers take to protect the confidentiality of 
electronic communications and data? 


In the face of these many threats to the security of electronically stored 
data, lawyers must take steps — tailored to the risks that may affect 
their practices — to better protect confidential information that is 
vulnerable to public or private surveillance or hacking. One expert 
organization recommends that (1) law firms not store information on a 
server owned by a data center; (2) data stored in the cloud should be 
encrypted before it is stored; (3) smartphone encryption should be 
more secure than a four-digit PIN; (4) every firm should provide every 
lawyer with a smartphone and a laptop with “whole-disk encryption” 
and should prohibit the use of personal devices for law firm work; (5) 
firms should insist on use of strong passwords that are changed 
regularly; and (6) firms should have security audits every 6 to 12 


months and provide regular training to employees.2° Law firms also 
must take reasonable steps to monitor office technology to identify 


suspected or actual breaches as soon as possible.22 

Obviously, this topic is too complex for in-depth coverage here. A 
key take-away point is that in the twenty-first century, protection of 
confidential client information is facing some serious challenges that 
were unknown even 20 years ago, and every lawyer must grapple with 
this problem. In view of these challenges, in 2017 the ABA modified the 
stance that it took in 1999. It now notes that 


cyber-threats and the proliferation of electronic communications devices 
have changed the landscape and it is not always reasonable to rely on the 
use of unencrypted email. For example, electronic communication through 
certain mobile applications or on message boards or via unsecured 
networks may lack the basic expectation of privacy afforded to email 
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communications. Therefore, lawyers must, on a case-by-case basis, 
constantly analyze how they communicate electronically about client 
matters, applying the Comment [18] factors to determine what effort is 


reasonable.29 


The ABA continues to stay current with these issues. In 2012 it 
established a Cybersecurity Task Force,?’ which has published a 
Cybersecurity Handbook.°2 


B. Exceptions to the duty to protect 
confidences 


The next part of this chapter explores exceptions to the duty of 
confidentiality. We first explain that a client can give express or implied 
consent for a lawyer to disclose information as part of the lawyer’s work 
in representing the client. We next describe situations when a lawyer is 
permitted or required by the ethics codes to reveal confidential 
information that would be adverse to the interests of a client. What if 
the client confesses that she is about to commit a murder, and the 
lawyer might be able to prevent it? Or what if the client indicates an 
intention to perpetrate a massive financial fraud? These situations 
present conflicts between a lawyer’s duty to protect her client and the 
lawyer’s duty as a citizen or an officer of the court. 


Rule 1.6 Confidentiality of Information 


Rule language* Authors’ explanation of exceptions** 

(a) A lawyer shall not reveal Rule 1.6(a) provides for two types of disclosure: 
information relating to the “informed consent” and “implied authorization.” 

representation of a client Exercise of either exception benefits the client. 


unless the client gives 
informed consent, the 
disclosure is impliedly 
authorized in order to carry 
out the representation or the 
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disclosure is permitted by 
paragraph (b). 


(b) A lawyer may reveal 
information relating to the 
representation of a client to 
the extent the lawyer 
reasonably believes 
necessary: 
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(1) to prevent reasonably 
certain death or 
substantial bodily harm; 


(2) to prevent the client 
from committing a crime or 
fraud that is reasonably 
certain to result in 
substantial injury to the 
financial interests or 
property of another and in 
furtherance of which the 
client has used or is using 
the lawyer’s services; 


(3) to prevent, mitigate, or 
rectify substantial injury 
to the financial interests 
or property of another that 
is reasonably certain to 
result or has resulted from 
the client’s commission of 
a crime or fraud in 
furtherance of which the 
client has used the 
lawyer’s services; 


(4) to secure legal advice 
about the lawyer's 


Rule 1.6(b) explains when a lawyer may disclose 
confidential information even if the disclosure is 
contrary to the client’s interest. Before making a 
disclosure authorized by 1.6(b), a lawyer should try to 
persuade a client to take action that will “obviate the 
need for disclosure.” If a lawyer does reveal 
information under 1.6(b), the disclosure should be as 
narrowly framed as possible and made only to people 
“needing to know it.” Comment 16. 


“Such harm is reasonably certain to occur if it will be 
suffered imminently or if there is a present and 
substantial threat that a person will suffer such harm 
at a later date if the lawyer fails to take action 
necessary to eliminate the threat.” Comment 6. 


“The client can . . . prevent such disclosure [under (b) 
(2)] by refraining from the wrongful conduct.” While 
the rule does not require revelation, other rules bar 
the lawyer from counseling or assisting the conduct in 
question, and may require the lawyer to withdraw from 
representation if by continuing, the lawyer would be 
counseling or assisting the client in committing a 
crime or fraud. Comment 7. 


This paragraph “addresses the situation in which the 
lawyer does not learn of the client’s crime or fraud 
until after” the act occurred, and in which the loss can 
be prevented, rectified, or mitigated. This paragraph 
does not apply when a person who has committed a 
crime or fraud “thereafter employs a lawyer for 
representation concerning that offense.” Comment 
ga 


This provision allows a lawyer to reveal otherwise 
confidential information to get legal advice about how 
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compliance with these rules; to comply with the rules. 


(5) to establish a claim or A lawyer may reveal confidences to collect a fee or to 
defense on behalf of the defend against a claim by a client or third party that 

lawyer in a controversy the lawyer has engaged in wrongful conduct, such as 
between the lawyer and malpractice. The lawyer may reveal confidences only 


the client, to establish a to the extent necessary to respond to such 
defense to a criminal charge allegations. The lawyer need not wait for a complaint 
or civil claim against the to be filed before the right to defend applies. 


lawyer based on conduct in Comments 10 & 11. 
which the client was 

involved, or to respond to 

allegations in any 

proceeding concerning the 

lawyer’s representation of 

the client; 


(6) to comply with other A court order or other law may require a lawyer to 

law or a court order; or reveal a confidence. If so, the lawyer may reveal that 
information even if it would otherwise have been 
protected under Rule 1.6. Comment 12. 
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(7) to detect and resolve This exception allows lawyers to reveal information to 
conflicts of interest arising avoid conflicts of interest when lawyers change jobs 
from the lawyer’s change of or when the composition of a firm changes. 
employment or from 

changes in the composition 

or ownership of a firm, but 

only if the revealed 

information would not 

compromise the attorney- 

client privilege or otherwise 

prejudice the client. . . . 


(c) A lawyer shall make This provision addresses the risks of inadvertent 
reasonable efforts to dissemination of electronically stored information. As 
prevent the inadvertent or discussed above, Comment 18 lists factors to 
unauthorized disclosure of, determine what “efforts” would be “reasonable.” 

or unauthorized access to, 

information relating to the 

representation of a client. 


* All emphasis added. 
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**This and other authors’ explanations draw from the comments to the Model Rules 
and from other sources. They are not comprehensive but highlight some important 
interpretive points. 


1. Informed consent and implied authorization 


Rule 1.6(a) explains that a lawyer is permitted to disclose confidential 
information if a client gives informed consent or if the lawyer is impliedly 
authorized to make a disclosure to carry out the representation. 


Is a client’s casual consent to allow a lawyer to write about her 
case sufficient to waive confidentiality? 


No. A lawyer who wants to disclose sensitive information about a client 
based on client consent (rather than implied authorization) must ensure 
that the client’s consent is “informed.” To obtain informed consent, the 
lawyer must communicate “adequate information and explanation about 
the material risks of and reasonably available alternatives to the 


proposed course of conduct.”24 It would be prudent to obtain the 
consent in writing. 


FOR EXAMPLE: Attorney Joseph Stork Smith represented his 
lover, Dee Dee Benkie, in several criminal cases. Benkie was a 
conservative commentator who had worked in the White House 
and been a special assistant to Karl Rove. Smith wanted to write 
a book about these cases, in part to earn royalties that would 
substitute for unpaid legal fees and unpaid loans to the former 
client. She allegedly said “That is a great idea! Write a book and 
make me famous.” He wrote the book — and was disbarred. The 
Supreme Court of Indiana found that the intentional revelation of 
so much sensitive, confidential information for personal gain was 
improper, especially since the client did not give written, informed 


consent.°° 


If a client consents to a lawyer’s revelation of confidences, does 
the client waive the protection of this rule? 


Yes, but only to the extent that the lawyer has given the client full 
information about the potential risks. A client’s informed consent to 
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reveal otherwise confidential information always permits a lawyer to 
reveal it. Such consent is common. For example, a plaintiff might 
confidentially inform his lawyer about his claim and later authorize the 
lawyer to present that claim in court. Likewise, the client may authorize 
the lawyer to inform the press about his claim to generate favorable 
publicity. 

A special situation arises when a lawyer is representing two co- 
clients. The clients may agree that they will have no secrets from each 
other, so the lawyer may tell each of them everything learned from the 
other. Or they may agree that each may tell the lawyer confidences that 
the lawyer will not share with the other. Under the latter arrangement, 
the lawyer may have to withdraw if he learns something from one that 
could have adverse consequences for the other. What if they make 
neither agreement? May the lawyer tell each client what the other said? 
The authorities seem divided, but, as we explain in Chapter 8, the 
Model Rules encourage lawyers who represent two parties in the same 
matter to seek an agreement from both that otherwise confidential 


information will be shared between them.2° 


When does a lawyer have implied authority to reveal confidential 
information to carry out representation of a client? 


A lawyer often needs to disclose confidential information as part of the 
work of representing a client — to state facts in a complaint, to 
negotiate a settlement, to present an argument in court, and so on.°/ 
According to Rule 1.6, Comment 5, lawyers generally have implied 
authority to reveal confidences to carry out their work “except to the 
extent that the client’s instructions or special circumstances limit that 
authority.” 


2. Revelation of past criminal conduct 


To obtain good legal advice, a criminal defendant may need to talk with 
her lawyer about matters she wishes not to reveal to anyone else. She 
needs to be able to confer in confidence even if she actually committed 
the crime. Under U.S. ethics codes, most lawyer-client communication 
is confidential, including conversations about crimes committed in the 
past. This rule promotes the fair administration of justice by protecting 
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the client’s constitutional right to counsel and the client’s right not to 
incriminate herself.2® While the confidentiality rule sometimes allows a 
lawyer to reveal confidences about some future crimes and some 
continuing crimes, a lawyer is required to protect as confidential 
information about past crimes. 


Case study: The defense of Robert Garrow 


Francis R. Belge 


In the 1970s in the Adirondack mountains of upstate New York, Frank 
Armani and Francis Belge, two local lawyers, were assigned by a judge 
to represent Robert Garrow, who was accused of murdering a 
teenager. In the course of representing this client, the lawyers became 
embroiled in an agonizing test of their commitment to protect client 
confidences. In this section, we put you in the shoes of those lawyers 
so that you may explore the difficult choices that they faced. The 
following account is entirely based on the facts of the real case, except 
that you are written into the story as Armani’s co-counsel and the story 


is told in the present tense.°9 
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PROBLEM 4-2 


THE BURIED BODIES, SCENE 1 


Several teenagers have disappeared recently in your 
county. An 18- year-old boy named Philip Domblewski was 
murdered during a camping trip with three friends. A 
psychopath ambushed the young people in the woods with 
a rifle, tied them to trees, and then killed Domblewski. One 
of the other boys escaped and summoned the police, who 
found Domblewski’s body and rescued the other kids. After 
a massive 11- day manhunt in the mountains, the police 
arrested a man named Robert Garrow. He was hiding at his 
sister's house in Vermont. When the police arrived, Garrow 
tried to run and was shot in the foot, arm, and back by 
police trying to stop him. 
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Robert Garrow 


The police charged Garrow with the murder of Domblewski. 
They suspected that Garrow had committed a string of other 
unsolved murders in the area. One of them involved a young 
couple, Daniel Porter and Susan Petz, who had been camping 
50 miles from the site where Philip Domblewski was murdered. 
Nine days before Domblewski was murdered, the police had 
found the body of Dan Porter, who had been stabbed to death. 
Susan Petz, a student at Boston College, has been missing 
since then, for about three weeks now. Another of the missing 
teenagers was Alicia Hauck, a teenager from Syracuse who 
disappeared on her way home from school a few weeks before 
the Domblewski murder. 
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A Syracuse lawyer named Frank Armani had represented 
Garrow on several occasions before the Domblewski murder. 
Twelve years earlier, Armani had represented Garrow in a 
criminal case in which Garrow was charged with sexually 
assaulting a teenage girl and attacking her boyfriend. Garrow 
was convicted and spent eight years in prison but was then 
paroled. After his release from prison, he resumed life with his 
wife and children and worked as a master mechanic at a bakery. 

About a year before the Domblewski murder, Garrow had 
come to Armani for advice about an auto accident. A few months 
later, Garrow faced criminal charges again. He was alleged to 
have kidnapped two students at Syracuse University, Karen Lutz 
and Leonard Garner, and held them hostage at gunpoint. These 
charges were dismissed. Two months later, Garrow was arrested 
and charged with having abducted and sexually assaulted two 
girls aged 10 and 11. Garrow was arraigned and released on 
bail, but then he disappeared. Armani knew nothing of Garrow’s 
whereabouts until his arrest for the Domblewski murder. 

Armani had never before represented a defendant in a 
murder case, so when the judge asked him to represent Garrow 
in the Domblewski matter, he was hesitant. He wasn’t sure he 
knew enough to handle the case. Also, the allegations were 
uncomfortably close to home. One of the disappeared 
teenagers, Alicia Hauck, went to the same school as Frank 
Armani’s daughter Dorina; Alicia’s sister was Dorina’s classmate. 
There were lots of reasons for Armani to stay out of this matter. 

The “current” situation (assuming that you are to 
become co-counsel with Armani) The judge insisted that 
Armani accept the appointment, saying “I’ve been advised that 
he won't talk with any lawyer but you.” The judge noted that 
because Garrow trusts Armani, he is the best person for the job. 
Garrow has no money to pay a lawyer, so the judge ordered 
Armani to serve as a court-appointed lawyer. His legal fees are 
to be paid by the state. Armani was reluctant to handle this 
matter alone, so he asked you to be his co-counsel. You and 
Armani are old friends, and you have more trial experience than 
he does. You agree to assist. 
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Initially, Garrow denied that he murdered Domblewski and 
said he couldn’t remember what happened. He remembered 
having had a terrible headache at around the time Domblewski 
was murdered. 

As you and Armani investigate the case, you discover that 
Garrow was severely abused by his parents as a child. At age 7, 
he was sent to work on a neighbor’s farm, where he stayed for 
eight years. During that period, he began having sex with 
animals and drinking animal blood. At 15, after a fight with his 
father, Garrow was sent to live at a state industrial school. Two 
years later he joined the Air Force, but he wound up in a military 
prison and eventually got a medical discharge. Soon after that, 
he got married, but he continued to have legal problems. All this 
background convinces you that Garrow’s best defense is likely to 
be to plead not guilty by reason of insanity. If the insanity 
defense is successful, Garrow would go to a mental hospital 
instead of to prison. 

Armani goes to the prison hospital where Garrow is 
recuperating from the gunshots he received when he was 
apprehended. Armani advises Garrow that the prosecutor has 
solid evidence that Garrow killed Domblewski. If the case goes 
to trial, Garrow is likely to be convicted. He urges Garrow to 
plead not guilty by reason of insanity. Garrow concurs, fearing 
that he would never survive in prison. 

Armani tells Garrow that the best strategy would be to 
persuade the prosecutor to accept a plea of guilty by reason of 
insanity in exchange for Garrow providing information about the 
whereabouts of the other missing teenagers. Garrow responds 
that he doesn’t know anything about the other murders. Armani 
had been trained in hypnosis some years earlier. He is 
convinced that Garrow is repressing memories about the other 
murders, so Armani persuades Garrow to allow himself to be 
hypnotized. Once he is hypnotized, Armani instructs Garrow that 
after he wakes up, he will remember and be able to answer 
questions about some events that took place earlier that year. 

Armani doesn’t tell you that he has hypnotized Garrow, but 
he asks you to go see the client alone that afternoon. During 
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your conversation, Garrow begins to share information about the 
unsolved cases. 

Garrow says he picked up Alicia Hauck, who was hitchhiking, 
took her to a secluded place, and raped her. Then, he says, “l 
made her walk with me into Oakwood Cemetery. . . . All of a 
sudden . . . she tried to run away. When | tried to talk her into 
staying with me for a little while more, she got hysterical. | got 
scared and hit her with my knife.” 

“You mean you stabbed her?” 

“Yeah, | hit her with my knife.” 

“Did you kill her?” 

“| think so.” 

“You think so?” 

“Yeah, she was dead.” 

“What did you do with her body?” 

“| stashed it in a deserted corner of the cemetery. In the 
underbrush behind the maintenance shack.” 

Then you move on to ask about Susan Petz. Garrow tells a 
story about stopping for a nap during a road trip and being 
awakened by a young man yelling at him to move his car. He 
had one of his bad headaches. He got out of the car and got into 
a fight with the guy who had yelled at him. “When we fell into the 
ditch alongside the road,” Garrow recalls, “he got stabbed.” 

You assume that this was Dan Porter and tell Garrow that the 
body was found tied to a tree. He doesn’t remember this, but he 
does know that the guy “was dead.” 

“So what did you do with the girl?” you ask. 

“| took her with me.” 

He was on his way to visit his father, who had just had a 
heart attack. When he got to his parents’ house, he pitched a 
tent nearby in a heavily wooded area near a former mine. He 
said, “I kept the girl up there in the tent with me.” 

He admits that he raped her, but also mentions that they had 
some “great conversations. She told me about the college she 
went to. Stuff like that.” 

Garrow says he did not stay with Petz all the time, but slept 
at his sisters house. You ask how he kept the girl at the 
campsite. 
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“| tied her up at night with hose clamps and ropes. | left her 
food and water.” 

On the fourth day, Garrow reports that he took Susan Petz 
down the hill for a swim. 

“| put my knife on the ground, and she grabbed it. We had a 
fight. She cut my hand. | finally got my knife away from her, and 
she got stabbed.” 

“You mean you killed her?” 

“She was dead.” 

“What did you do with her body?” 

“| shoved it down the airshaft of the mine.” He says he 
covered it with old tires and timbers from the mine.7° 

You are dumbfounded by these confessions, but you pull 
yourself together and ask Garrow for exact information about the 
location of the bodies of Hauck and Petz. After you get this 
information, you tell him you will be back to visit in a few days. 

Garrow has not yet given you permission to share any of this 
information with the prosecutor. You reassure him that, for the 
moment, your lips are sealed. 

You are not certain whether Garrow is telling you the truth. It 
is possible that he is making up these stories to seem more 
insane, to tantalize the prosecutor, or just to waste your time. For 
all you actually know, Petz and Hauck might still be alive 
somewhere. 


1. What to do? What would you do at this point? To help you think 


about this question, here is a menu of choices, but you may also 

suggest other approaches. 

Option 1: Alert the police, the prosecutor, or the press of the 

location of the bodies. 

e If you are going to alert someone, whom will you alert? 

e Would you reveal that you are Garrow’s lawyer, or would you 
send an anonymous tip? 

e If you lean toward alerting someone, would you try to get 
Garrow to consent to the revelation of this information, or 
would you make the disclosure without consulting him? 

e |f you ask for his permission to reveal the information and he 
says no, then what would you do? 
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Option 2: Do a site investigation. Check on your client’s tale by 

visiting the supposed sites of the bodies to see whether they are 

really there. 

e lf you find the bodies where Garrow says he put them, how 
would that help you to decide what to do? 

Option 3: Do nothing about the missing girls. Just defend your 

client against the charge he is facing. 

2. Rule 1.6(b)(1). Assume that this scenario is taking place in the 
present and is governed by the contemporary rules of 
professional conduct. Does Rule 1.6(b)(1) provide an argument 
that you could ethically reveal the location of the bodies? 

3. Rule 1.6(b)(6). A state health law requires reporting the 
discovery of bodies (so that they can be given a proper burial). 
Does Rule 1.6(b)(6) permit disclosure of the location of the 
bodies because such disclosure is necessary “to comply with 
other law or a court order”? 


PROBLEM 4-3 


THE BURIED BODIES, SCENE 2 


In the real case, Belge and Armani chose to check out their 
client’s story. 


Suppose, like Belge and Armani, you conduct your own 
investigation. Garrow gives you instructions about where to find 
the hidden remains of the two girls. With great difficulty, because 
they are in fact well hidden, you find and photograph the remains 
without disturbing them. 

A couple of weeks later, you are sitting in your office, and 
your secretary calls to say “Mr. Petz is here to see you.” You sit 
down to meet with Susan Petz’s father. He says, “I’ve traveled 
from Chicago to inquire about my daughter. I'd like to know if you 
have any information.” He asks if Garrow has “told you what he’s 
done with my daughter.” 
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You equivocate, explaining that your client is only a suspect, 
that charges have not even been filed. 

“Can you tell me anything?” Petz pleads. “My wife and | have 
exhausted every other possible source of information.” He dabs 
his eyes with his handkerchief. “Should we keep hoping and 
praying?”t1 he asks. 

What should you do now? Again, you consider options: 


Option 1: Tell Petz’s parents (or the authorities, who will tell 
them) that she is dead. 

Option 2: Refuse to give Petz’s father any information and go to 
trial, pleading insanity. (If you choose this option or the 
previous one, Garrow is likely to be convicted of the 
Domblewski murder and go to prison for life (rather than to a 
mental institution), because the chance of prevailing with an 
insanity defense is not great unless the prosecutor agrees to 
accept the plea. If you choose the second option, the bodies 
of Petz and Hauck might never be found because the police 
have been searching fruitlessly for those bodies for a long 
time.) 

Option 3: Decline to share information with Mr. Petz, but instead 
offer to give the prosecutor information that will help solve the 
two missing persons cases in exchange for a plea-bargained 
acceptance of Garrow’s insanity defense. 


Perhaps you can think of other options. Before you read on, 
pause here to think about what you would actually do. 


What happened next 


In the actual case, Belge and Armani initially decided not to reveal 
anything to the parents or to the authorities. They feared that if they led 
the authorities to the bodies, they would betray their client because the 
prosecutors would know that Garrow was guilty of additional murders. 
Also, evidence on the bodies might tie Garrow to the crimes. The 
prosecutors would almost certainly seek additional indictments, and the 
lawyers would lose all possible leverage for a plea bargain. 
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As the trial was approaching and Garrow’s prospects seemed poor, 
the lawyers changed course and tried to bargain with the prosecutor, 
suggesting that they had information about some other unsolved 
homicides, which they would reveal if the prosecutor accepted the 
insanity defense (meaning that Garrow would be confined in a mental 
institution). 

The prosecutor rejected the lawyers’ offer and got really angry. “l 
have to say that we are outraged that you would even consider trading 
information on the bodies of Alicia Hauck and Susan Petz to extract a 
deal for a cold-blooded killer.” Armani and Belge insisted that they had 
not acknowledged possession of any such information. The prosecutor, 
furious, said, “If you know the locations of those bodies and haven't 
informed the police, I'll seek criminal charges against you for 
withholding evidence and obstructing justice.” 

During the following month, Armani’s law office was broken into 
three times. Nothing was stolen. The file cabinet was searched. The 
intruders found nothing, however, because Armani had hidden the 
photographs of the girls’ bodies and the tape recordings of the 
interviews with Garrow in the basement of his father’s house. 

Garrow went to trial, and his lawyers tried to establish his insanity. 
During the trial, as part of his insanity defense, Belge put Garrow on the 
stand. He confessed under oath to the murders of Philip Domblewski, 
Alicia Hauck, Susan Petz, and Daniel Porter, and to sexual assault of 
seven girls including the ones he killed. The jury rejected the insanity 
defense. Garrow was convicted of the murder of Domblewski and 
sentenced to prison. 

After Garrow confessed on the witness stand to the multiple 
murders, the prosecutor realized that the lawyers had known for 
months that Petz and Hauck were dead and where their bodies were 
located. The lawyers admitted as much in a public statement; they felt 
compelled to respond to public indignation about their long silence and 
to explain why they had not revealed the information earlier in the case. 
The community was furious. Armani’s law practice withered. He 
received death threats and a stream of hate letters. He carried a gun 
for self-defense. His wife received obscene phone calls. She found a 
Molotov cocktail (an incendiary bomb) in the bushes next to her house. 
She and the Armani children moved to her parents’ house. 


413 


The Belge case 


Some people urged the prosecutor to indict Belge and Armani for 
obstruction of justice. The prosecutor did not do that but did charge 
Belge with violation of a New York State public health statute that 
required a person who knew that a person had died without receiving 
medical attention to report that fact to the authorities. What follows is an 
excerpt of the county court opinion in that case. 


People v. Belge 


372 N.Y.S.2d 798 (County Ct., Onondaga Co. 1975) 
ORMAND N. GALE, J... . 


[Belge’s claim] 


Defense counsel moves for a dismissal of the Indictment on the 
grounds that a confidential, privileged communication existed between 
him and Mr. Garrow, which should excuse the attorney from making full 
disclosure to the authorities. The National Association of Criminal 
Defense Lawyers, as Amicus Curiae succinctly state the issue in the 
following language: If this indictment stands, “the attorney-client 
privilege will be effectively destroyed.” No defendant will be able to 
freely discuss the facts of his case with his attorney. No attorney will be 
able to listen to those facts without being faced with the Hobson’s 


choice of violating the law or violating his professional code of Ethics.42 


[The importance of confidentiality] 


The effectiveness of counsel is only as great as the confidentiality of its 
client-attorney relationship. If the lawyer cannot get all the facts about 
the case, he can only give his client half of a defense. This, of 
necessity, involves the client telling his attorney everything remotely 
connected with the crime. 

Apparently, in the instant case, after analyzing all the evidence, and 
after hearing of the bizarre episodes in the life of their client, they 
decided that the only possibility of salvation was in a defense of 
insanity. For the client to disclose not only everything about this 
particular crime but also everything about other crimes which might 
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have a bearing upon his defense, requires the strictest confidence in, 
and on the part of, the attorney. .. . 


[The Fifth Amendment privilege against self-incrimination] 


A hue and cry went up from the press and other news media 
suggesting that the attorneys should be found guilty of such crimes as 
obstruction of justice or becoming an accomplice after the fact. From a 
layman’s standpoint, this certainly was a logical conclusion. However, 
the constitution of the United States of America attempts to preserve 
the dignity of the individual and to do that guarantees him the services 
of an attorney who will bring to the bar and to the bench every 
conceivable protection from the inroads of the state against such rights 
as are vested in the constitution for one accused of crime. Among 
those substantial constitutional rights is that a defendant does not have 
to incriminate himself. His attorneys were bound to uphold that concept 
and maintain what has been called a sacred trust of confidentiality. 

The following language from the brief of the Amicus Curiae further 
points up the statements just made: 


The client’s Fifth Amendment rights cannot be violated by his attorney. . . . 
Because the discovery of the body of Alicia Hauck would have presented 
a significant link in a chain of evidence tending to establish his guilt, 
Garrow was constitutionally exempt from any statutory requirement to 
disclose the location of the body. And Attorney Belge, as Garrow’s 
attorney, was not only equally exempt, but under a positive stricture 
precluding such disclosure. . . . The criminal defendant's self-incrimination 
rights become completely nugatory if compulsory disclosure can be 
exacted through his attorney. . . . 


[Balancing Belge’s duty to Garrow and his duty under the health 
law] 


If the Grand Jury had returned an indictment charging Mr. Belge with 
obstruction of justice under a proper statute, the work of this Court 
would have been much more difficult than it is. . . . [But here] we have 
the Fifth Amendment right, derived from the constitution, on the one 
hand, as against the trivia of a pseudo-criminal statute on the other, 
which has seldom been brought into play. Clearly the latter is 
completely out of focus when placed alongside the client-attorney 
privilege. An examination of the Grand Jury testimony sheds little light 
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on their reasoning. The testimony of Mr. Armani added nothing new to 
the facts as already presented to the Grand Jury. He and Mr. Belge 
were co-counsel. Both were answerable to the Canons of professional 
ethics. The Grand Jury chose to indict one and not the other. It appears 
as if that body were grasping at straws. . . . Both on the grounds of a 
privileged communication and in the interests of justice the Indictment 
is dismissed. 


After the trial court dismissed the indictment, the prosecutor 
appealed to the intermediate appellate court. 


People v. Belge 


376 N.Y.S.2d 771 (App. Div. 1975) 


MEMORANDUM: 

We affirm the Order of the Trial Court which properly dismissed the 
indictments laid against defendant for alleged violations of section 4200 
(duty of a decent burial) and section 4143 (requirement to report death 
occurring without medical attendance) of the Public Health Law. We 
believe that the attorney-client privilege . . . effectively shielded the 
defendant-attorney from his actions which would otherwise have 
violated the Public Health Law... . 

We note that the privilege is not all-encompassing and that in a 
given case there may be conflicting considerations. We believe that an 
attorney must protect his client’s interests, but also must observe basic 
human standards of decency, having due regard to the need that the 
legal system accord justice to the interests of society and its individual 
members. 

We write to emphasize our serious concern regarding the 
consequences which emanate from a claim of an absolute attorney- 
client privilege. Because the only question presented, briefed and 
argued on this appeal was a legal one with respect to the sufficiency of 
the indictments, we limit our determination to that issue and do not 
reach the ethical questions underlying this case. 
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Questions about People v. Belge 


1. Should Belge have been indicted? Was it a proper exercise of 
prosecutorial discretion for the prosecutor to ask a grand jury to 
indict Belge for violation of the health law? Even if Belge committed 
a technical violation of law, did Belge do something wrong for which 
he deserved to be punished criminally? 

2. Obstruction of justice? The courts dismissed the indictment. But 
suppose the statute had been more clearly applicable to these facts. 
For example, suppose that New York’s obstruction of justice law 
declared that corpses are essential evidence in homicide 
investigations and made it a crime for any person with knowledge of 
the location of a dead body not to report that location to the police 
within four hours. Should the courts hold that such a statute 
overrides any obligations of confidentiality that a lawyer might 
otherwise have under Rule 1.6? 


PROBLEM 4-4 


THE BURIED BODIES, SCENE 3 


This problem, like those in scenes 1 and 2, is based on the 
events of the real case. The actual events took place in the 
1970s, when most states were using the previous code, the 
Model Code of Professional Responsibility. Even so, assume for 
this part of the problem that the Model Rules of Professional 
Conduct have been adopted in the state where these events are 
unfolding. 


Co-counsel Frank Armani’s daughters Debbie and Dorina went 
to watch one day of Garrow’s trial. In the courtroom, “Garrow 
dropped his hand from his face and turned toward [Dorina]. Their 
eyes locked for a moment, Garrow’s hard penetrating stare 
frightening Dorina. His lips turned upward in a smile. ‘Nice to see 
you again, Dorina.’ The young woman ’s face froze in horror. She 
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had to force herself to look away from Garrow’s hypnotic stare. 
When she did, Dorina found herself looking into her sister’s 
eyes. ‘I didn’t realize you knew Garrow, Debbie said softly. ‘l 
don’t know him, Dorina answered. Debbie’s eyes widened. 
There was only one way Garrow could have known who Dorina 


was. He had to have been stalking her.”43 
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Frank Armani 


After Garrow’s conviction, he was sentenced to prison for 
twenty-five years to life. He was sent to a maximum security 
prison. While in prison, he sued the state of New York for $10 
million. AS we explained above, in the course of capturing 
Garrow, the police had shot him. In the lawsuit, Garrow alleged 
that the state’s doctors had been negligent in the treatment of 
his gunshot wounds and had caused him to become partially 
paralyzed. In exchange for his dropping the suit, the State 
transferred him to a medium security prison. State officials 
believed that he was unable to rise from a wheelchair because 
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of his gunshot wounds. It turns out, however, that Garrow had 
been faking his paralysis. 

Imagine, again, that you are Garrow’s lawyer. It is now a year 
after Garrow has been convicted. The police come to see you. 
They tell you (as in real life they told Belge and Armani) that 
Garrow had scaled a 14- foot fence topped with barbed wire and 
made his escape. When they searched Garrow’s cell, 
corrections officials had found a hit list. Armani’s name was on 
the list — and so was yours. The police ask you whether you 
have any idea where he might be hiding. Your first thought is to 
wonder whether, now that he’s on the loose, Garrow will try to kill 
you or a member of your family. 

You recall that Garrow once told you, in confidence, about 
where he used to hide when the police were searching for him. 
Will you tell the police where he might be? 


1. Duration of the duty to protect confidences. Assume that 
after his conviction, Garrow ceases to be your client. Does the 
termination of the representation free you up to share 
information with the police? 

2. May you tell? Under Rule 1.6, are you permitted to tell the 
police where Garrow sometimes hides? 

3. Will you? In any event, what will you do? 


3. The risk of future injury or death 


In the case that Armani and Belge handled, the lawyers became aware 
of deaths that had already occurred. Sometimes, lawyers learn about 
serious risks of future physical harm to others. 

Under Rule 1.6, if the information relates to the representation of a 
client, the lawyer has a duty to protect the confidence, unless an 
exception applies. This is true whether the lawyer learns the 
information from a client or from another source.*4 

However, the rule allows a lawyer to reveal confidential information 
“to prevent reasonably certain death or substantial bodily harm.” Under 
this standard, it doesn’t matter whether the possible harm will be 
perpetrated by the client or by another person. What matters is what 
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the lawyer believes to be the degree of possible harm and how likely 
the lawyer believes it is that the harm will occur. A comment explains 
that the purpose of the rule is to recognize “the overriding value of life 
and physical integrity.” It explains that death or substantial bodily harm 
is “reasonably certain to occur if it will be suffered imminently or if there 
is a present and substantial threat that a person will suffer harm at a 
later date if the lawyer fails to take action necessary to eliminate the 


threat.”*© But the mere possibility of personal injury does not come 
close to meeting the standard for this exception. 


FOR EXAMPLE: A lawyer overheard a conversation about his 
client’s restaurant to the effect that the water there did not meet 
applicable water quality standards, and that the client therefore 
planned to substitute a clean water sample for testing, rather than 
water from its premises. A New York State bar ethics committee 
advised that a lawyer would not be permitted to disclose client 
confidences in this situation. “Where inquirer does not know if the 
submission of the improper water sample even took place, and 
does not know what is wrong with the actual water at the licensed 
premises, it seems unlikely that the lawyer could form a 
reasonable belief, based on the limited facts that he knows, that 
death or substantially bodily harm is reasonably certain to 


occur.”46 


If you encounter a problem involving the possible application of Rule 
1.6(b)(1) in your legal practice, be sure to look at the applicable state 
rule and do not rely on the text of the Model Rule. 


What are the main state variations in this rule? 


A lawyer may reveal confidences to prevent a client from 
committing a crime. A few states have selected language that is 
closer to the language of DR 4- 101 of the Model Code of Professional 
Responsibility, which preceded the Model Rules. That rule allowed a 
lawyer to reveal “the intention of his client to commit a crime and the 
information necessary to prevent the crime.” These states allow a 
lawyer broad discretion in the face of any future criminal act by a client. 
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A lawyer may reveal confidences to prevent a client from 
committing a crime likely to result in imminent death or 
substantial bodily harm. After the ABA jettisoned the Model Code but 
before the 2002 amendment of Rule 1.6, the Model Rules provided that 
a lawyer may reveal confidences “to prevent the client from committing 
a criminal act that the lawyer believes is likely to result in imminent 
death or substantial bodily harm.” That language allows revelation only 
when the harmful act is criminal in nature, the crime would be 
perpetrated by the lawyer’s own client, the lawyer believes the crime is 
likely to kill or seriously harm another person, and the death or harm 
that would be caused by the crime is “imminent.” That rule, used in 
some states, is narrower than either the previous Model Code language 
or the current Model Rules language. The current Model Rules 
language permits disclosure under the specified conditions even if the 
harmful act would not be committed by a client and even if the act is not 
a crime. 


A lawyer must reveal confidences if necessary to prevent 
reasonably certain death or substantial bodily harm. Some state 
ethics rules impose an affirmative duty on lawyers to reveal information 
about a threat of harm by a client to another person. Illinois Rule 1.6(c), 
for example, states that “a lawyer shall reveal information relating to the 
representation of a client to the extent the lawyer reasonably believes 
necessary to prevent reasonably certain death or substantial bodily 
harm” (emphasis added). 


Within these categories, there are many other variations in the 
scope of the exception. For example, some states allow revelation of 
confidences either to prevent the client from committing a crime or to 
prevent reasonably certain death or bodily harm. Because the state 
rules use such a wide range of language on when a lawyer may or 
must reveal confidences relating to possible future physical harm, it is 
essential to study the rule in the state in which you are admitted to 
practice. 


Question about “future crime” exception 
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Look at the rules of professional conduct in the jurisdiction(s) where 
you are most likely to seek admission to the bar. Compare the 
language of Model Rule 1.6(b)(1) to the counterpart language in that 
state or states. Identify the differences, if any, and try to articulate the 
policy considerations that might have led your state to vary the 
language in the way that it did. What language do you believe is 
preferable, and why? 


Spaulding v. Zimmerman 


In the 1962 case of Spaulding v. Zimmerman, a lawyer’s failure to 
reveal information relating to representation of a defendant client could 
have resulted in the death of the plaintiff. The case arose before Rule 
1.6 (b)(1) was written. At the time, the Canons of Ethics required a 
lawyer “to preserve his client’s confidences” except for an “announced 


intention of a client to commit a crime.’*’ Because the Canons did not 
define the term “clients confidences,” the legal analysis provided in the 
Opinion is not very helpful in applying current legal standards on 
revelation of confidences. But the case is an interesting example of 
lawyers (and judges) struggling with difficult choices. 

The Minnesota Supreme Court, which decided the Spaulding case, 
doesn’t explain very much about the events that led to this lawsuit. 
However, Roger C. Cramton and Lori P. Knowles researched the case 
and learned some facts that are not in the opinion. So here are some 


underlying facts.48 

David Spaulding, 20, was riding home from work in the 
Zimmermans’ car. The Zimmermans owned a road construction 
company; David was their employee. John Zimmerman, the driver of 
the car, was 19. Perhaps he and David Spaulding were friends; they 
were nearly the same age and worked together. There was a bad 
collision with another vehicle. Four other passengers were in the car. 
One of them, James Zimmerman, John’s older brother, was killed in the 
accident. Another, Edward Zimmerman, John’s father, suffered a 
broken neck. 

Florian Ledermann, the driver of the other car, was 15. He had a 
“farm permit” to drive his father’s car. He was driving his family to a 
county fair where Elaine, his 12- year-old sister, was to perform in a “4- 


422 


H Dress Review.” Elaine was killed in the accident. Florian’s father’s 
arm was seriously injured. As a result, he became unable to work as a 
farmer. 

The accident occurred at the intersection of two country roads. 
There were no stop signs. Neither driver could see the approach of the 
other car because the drivers’ views were blocked by corn in the fields 
surrounding the intersection. After this terrible accident, the Spauldings 
sued the Zimmerman and Ledermann families to get compensation for 
David Spaulding’s injuries. 


Spaulding v. Zimmerman 
263 Minn. 346 (1962) 


GALLAGHER, Justice. 
[This is an] appeal from an order of the District Court of Douglas 
County . . . [which vacated that court’s] prior order . . . [in which the 
District Court had approved] a settlement made on behalf of David 
Spaulding on March 5, 1957, at which time he was a minor of the age 
of 20 years.... 


[The accident] 


[An] action was brought against defendants by Theodore Spaulding, as 
father and natural guardian of David Spaulding, for injuries sustained 
by David in an automobile accident, arising out of a collision which 
occurred August 24, 1956, between an automobile driven by John 
Zimmerman, in which David was a passenger, and one owned by John 
Ledermann and driven by Florian Ledermann. .. . 


[Medical examinations] 


David’s injuries were diagnosed by his family physician, Dr. James H. 
Cain, as a severe crushing injury of the chest with multiple rib fractures; 
a severe cerebral concussion, probably with petechial hemorrhages of 
the brain; and bilateral fractures of the clavicles. At Dr. Cain’s 
suggestion, on January 3, 1957, David was examined by Dr. John F. 
Pohl, an orthopedic specialist, who made X-ray studies of his chest. Dr. 
Pohl’s detailed report of this examination included the following: 


423 


... The lung fields are clear. The heart and aorta are normal. 


Nothing in such report indicated the aorta aneurysm with which David 
was then suffering. On March 1, 1957, at the suggestion of Dr. Pohl, 
David was examined from a neurological viewpoint by Dr. Paul S. 
Blake. [Dr. Blake concluded that David might possibly have permanent 
brain damage. He recommended that the Spauldings not settle the 
case for at least a year to make sure that such damage did not appear. 
But he did not find the aneurysm. ] 

In the meantime, on February 22, 1957, at defendants’ request, 
David was examined by Dr. Hewitt Hannah, a neurologist. On February 
26, 1957 [before settlement negotiations commenced], the latter 
reported to Messrs. Field, Arveson, & Donoho, attorneys for defendant 
John Zimmerman, as follows: 


The one feature of the case which bothers me more than any other part of 
the case is the fact that this boy of 20 years of age has an aneurysm, 
which means a dilatation of the aorta and the arch of the aorta. Whether 
this came out of this accident | cannot say with any degree of certainty and 
| have discussed it with the Roentgenologist and a couple of Internists. . . . 
Of course an aneurysm or dilatation of the aorta in a boy of this age is a 
serious matter as far as his life. This aneurysm may dilate further and it 
might rupture with further dilatation and this would cause his death. 

It would be interesting also to know whether the X-ray of his lungs, 
taken immediately following the accident, shows this dilatation or not. If it 
was not present immediately following the accident and is now present, 
then we could be sure that it came out of the accident. 


[The settlement] 


The case was called for trial on March 4, 1957 [when] neither David nor 
his father [was] aware that David was suffering the aorta aneurysm but 
on the contrary believed that he was recovering from the injuries 
sustained in the accident. On the following day an agreement for 
settlement was reached wherein, in consideration of the payment of 
$6,500, David and his father agreed to settle in full for all claims arising 
out of the accident. 

Richard S. Roberts, counsel for David, thereafter presented to the 
court a petition for approval of the settlement, wherein David's injuries 
were described as: “. . . severe crushing of the chest, with multiple rib 
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fractures, severe cerebral concussion, with petechial hemorrhages of 
the brain, bilateral fractures of the clavicles.” . . . 

At no time was there information disclosed to the court that David 
was then suffering from an aorta aneurysm which may have been the 
result of the accident. Based upon the petition for settlement and such 
affidavits of Drs. Cain and Blake, the court on May 8, 1957, made its 


order approving the settlement.*9 


[David’s belated discovery] 


Early in 1959, David was required by the army reserve, of which he 
was a member, to have a physical checkup. For this, he again engaged 
the services of Dr. Cain. In this checkup, the latter discovered the aorta 
aneurysm. He then reexamined the X-rays which had been taken 
shortly after the accident and at this time discovered that they disclosed 
the beginning of the process which produced the aneurysm. He 
promptly sent David to Dr. Jerome Grismer for an examination and 
opinion. The latter confirmed the finding of the aorta aneurysm and 
recommended immediate surgery therefor. This was performed by him 
at Mount Sinai Hospital in Minneapolis on March 10, 1959. [The 
Spalding family moved to set the settlement aside and reopen the case, 
and the trial court granted the motion. That decision was appealed.].. . 


[The holding of the Minnesota Supreme Court] 


The court did not abuse its discretion in setting aside the settlement 
which it had approved on plaintiff's behalf while he was still a minor... . 
The seriousness of this disability is indicated by Dr. Hannah’s report 
indicating the imminent danger of death therefrom. This was known by 
counsel for both defendants but was not disclosed to the court at the 
time it was petitioned to approve the settlement. While no canon of 
ethics or legal obligation may have required them to inform plaintiff or 
his counsel with respect thereto, or to advise the court therein, it did 
become obvious to them at the time, that the settlement then made did 
not contemplate or take into consideration the disability described. This 
fact opened the way for the court to later exercise its discretion in 
vacating the settlement. 
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Notes and questions about Spaulding 


1. Who should decide about disclosure? Apparently, Dr. Hannah 
sent a copy of his report to the defendants’ lawyers, but he did not 
send a copy of his report to the Spauldings. The defendants’ 
lawyers may have informed the defendants’ insurance companies 
about David’s aneurysm. However, those lawyers did not inform the 
Spauldings, the Zimmermans, or the Ledermanns. Probably the 
lawyers decided, without consulting their clients, not to disclose the 
existence of the aneurysm.°° 

Perhaps Dr. Hannah should have informed the Spauldings 
himself. In 1999, the American Medical Association issued an 
Opinion stating that a physician’s examination of a person at the 
behest of a business or insurer represented a “limited patient- 
physician relationship” and that, in such a relationship, “the 
physician has a responsibility to inform the patient about important 
health information or abnormalities that he or she discovers .. . 
[and] should suggest that the patient seek care from a qualified 
physician. . . .”°' Perhaps in the 1950s, doctors retained by 
insurance companies did not understand this point. But at the time 
Dr. Hannah examined David Spaulding, no such professional 
guidance was available. Dr. Hannah may have thought that the 
defendants’ lawyers would tell the Spauldings, or he may have 
deliberately left that decision to the defendants’ lawyers. He later 
told David Spaulding, “You have to understand that | was loyal to 
the other lawyers.”°2 In any event, our primary focus is on what, if 
anything, the defendants’ lawyers should have done, a question of 
legal ethics. To think about that question, note the sequence of 
events. 


August 1956: Accident 


Later in 1956: Examination by plaintiff's family doctor 

January 3, Examination by plaintiffs orthopedist; aol 
1957: normal 

February 22, Examination by Dr. Hannah, for defendant, wl 
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1957: discovers that the aorta is enlarged 


March 1, 1957: Examination by Dr. Blake, plaintiff's neurologi 
who does not discover the enlarged aorta k 
who recommends’ postponement of tl 


settlement 
Shortly Spauldings reject Dr. Blake’s recommendation 
thereafter: postpone any settlement (perhaps because th 


needed the money to pay for the medic 
expenses or did not think that they could obtain 
better settlement by waiting) 


2. A little more history. David Spaulding was lucky — the 
examination required by the army probably saved his life. However, 
the defendants’ withholding of the information from him had real 
costs. The aneurysm could have ruptured at any time during the two 
years after Dr. Hannah discovered it. Also, the surgery to repair the 
aneurysm at that point was expensive. As a result of the delay in the 
repair of the aneurysm, Spaulding suffered a significant, permanent 


speech impediment.°? 

David’s family didn’t know, even after the surgery, that the 
defendants had concealed knowledge of the aorta injury. At that 
point, David Spaulding (by then an adult) brought a new proceeding 
against the Zimmermans and Ledermanns to set aside the earlier 
settlement. His original complaint assumed that everyone had 
simply made a mistake about the extent of the damages. He relied 
on the contract doctrine of “mutual mistake” to try to vacate the 
earlier agreement and seek more money.°* Amazingly, the 
defendants’ response was that there had been no mutual mistake 
because they had known, from Dr. Hannah’s report, that David had 
a life-threatening injury! (The fact that they admitted it suggests that 
perhaps they really believed that their duty as lawyers was not to 
reveal information that might lead their clients to have to pay a 
higher settlement amount.) This was how the Spauldings finally 
learned that the defendants had discovered David’s aneurysm two 


years earlier but concealed it from them.°° 
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Walter Rogosheske 


At that point, the Spauldings amended their complaint, replacing 
the mutual mistake theory with the claim that the old judgment 
should be reopened because the defendants’ lawyers should have 


told them about the aortic injury.°° Apparently, they argued that the 
defendants’ lawyers should have revealed the lifesaving information 
they learned from Dr. Hannah. 

The trial judge, Walter Rogosheske, did not agree with them. He 
seemed to blame the plaintiffs’ lawyers for not asking about Dr. 
Hannah’s examination and said that the defendants’ lawyers had no 
obligation to disclose it during settlement negotiations. As quoted in 
the appellate decision, he said: 


For reasons which do not appear, plaintiffs doctor failed to [spot the 
aneurysm]. By reason of the failure of plaintiff's counsel to use available 
rules of discovery, plaintiff's doctor and all his representatives did not 
learn that defendants and their agents knew of it. . . . Except for the 
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character of the concealment in the light of plaintiff's minority, the Court 
would, | believe, be justified in denying plaintiffs motion to vacate, 
leaving him to whatever questionable remedy he may have against his 
doctor and against his lawyer. . . . There is no doubt of the good faith of 
both defendants’ counsel. There is no doubt that during the course of 
the negotiations, when the parties were in an adversary relationship, no 
rule required or duty rested upon defendants or their representatives to 


disclose this knowledge.°/ 


Note Judge Rogosheske’s statement that “there is no doubt of 
the good faith” of defendants’ counsel. He might have said, more 
directly, that the defendants’ lawyers had no duty to disclose under 
the prevailing ethical rules. In an interview decades later, the judge 
recalled “that he had a high regard for, and personal relationship 
with, a senior partner of one of the defense lawyers involved in the 
case”; he did not want to embarrass his friend by “exposing the 
friend’s partner to criticism.” Also, just before oral argument on the 
motion to reopen the case, the judge admonished Robert Gislason, 
the Spauldings’ lawyer, that “there is no need for comments on the 
ethics of the other attorneys involved.” His sense of professional 
propriety and his dislike of criticizing other lawyers led him to tiptoe 
around the ethical issues. 

Judge Rogosheske did reopen the Spauldings’ case, albeit on 
the narrow ground that he had been required to approve a 
settlement in which all the facts were not known to him: 


Once the agreement to settle was reached, it is difficult to characterize 
the parties’ relationship as adverse. . . . The procedure took on the 
posture of a joint application to the Court... . It is here that the true 
nature of the concealment appears, and defendants’ failure to [disclose 
was a] calculated risk that the settlement would be final. . . . [To permit it 
would] reward less than full performance of an officer of the Court’s duty 
to make full disclosure to the Court when applying for approval in minor 


settlement proceedings.°° 


Then the Zimmermans appealed that decision. AS you now 
know, the appellate court upheld the trial court’s discretionary 
decision to reopen the case. Neither the trial court nor the appellate 
court squarely confronted the ethical problem that the Zimmermans’ 
lawyer faced. 
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3. Possible reasons for not using discovery. The trial court 
mentioned that the Spauldings’ lawyer did not engage in discovery. 
Presumably the Spauldings’ lawyer could have asked for a copy of 
Dr. Hannah's report. The lawyer might not have asked for the report 
for any of several reasons. 

e Perhaps he had little reason to think that it would contain 
anything his own doctors had not discovered. 

e Discovery is used in only about half of civil cases — generally, 
the half involving the most money. Since this was a relatively 
small case, the lawyer may have believed that the case was not 
worth the considerable time and money that would have been 
required to draft and respond to discovery documents. 

e David’s family had just accumulated some heavy medical bills. 
They may have been eager to get a judgment or settlement, and 
discovery would have slowed down the process. Apparently, a 
trial date was available within days after Dr. Hannah’s 
examination. 

e The Spauldings’ own neurologist, Dr. Blake, had just written a 
report counseling the Spauldings that the case should not be 
settled for at least a year so that the extent of the injury to David 
Spaulding’s brain could be determined. If the Spauldings had 
asked for Dr. Hannah’s report, the Zimmermans’ lawyer probably 
would have routinely asked for Dr. Blake’s report. If the judge 
had read Dr. Blake’s recommendation, he might have rejected a 


prompt settlement, which all parties desired.°9 
e The Spauldings’ lawyer, Dick Roberts, was only 25 years old and 
was “recently out of the St. Paul School of Law,” and he may 


simply have been negligent.©° 

4. The availability of discovery as justification for nondisclosure. 
Does the fact that the Spauldings’ lawyer never asked for the report 
justify the Zimmermans’ lawyer in deciding not to reveal the 
information? 

5. What should the Zimmermans’ lawyer have done? The 
Minnesota Supreme Court stated that “no canon of ethics or legal 
obligation may have required them to inform plaintiff.” The case 
before it was, essentially, a civil procedure and contracts issue 
(whether to reopen a settlement), not a proceeding to discipline a 
lawyer, so the court did not have to look to the ethical standards to 
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guide its decision. In principle, the court could have applied 
common law standards without considering the rules about proper 
lawyer behavior. The court’s citation of ethical rules is an early 
example of a judge consulting the ethical rules to determine what 
lawyers should have done in cases arising from claims of 
malpractice, motions for disqualification, and other contexts. 

As noted above, lawyers at the time had a duty to preserve 
“client confidences.” The  then-prevailing ABA Canons of 
Professional Ethics stated in pertinent part: 


It is the duty of a lawyer to preserve his client’s confidences. . . . The 
announced intention of a client to commit a crime is not included within 
the confidences which he is bound to respect. He may properly make 
such disclosures as may be necessary to prevent the act or protect 
against whom it is threatened. 


To make this problem more challenging, assume that 
Zimmerman was insured for only $10,000. Suppose further that 
if Zimmerman’s lawyer did not disclose the aneurysm, he could 
expect to reach a settlement that would oblige Zimmerman to 
pay about $6,500, whereas if he disclosed, the settlement 
probably would be as much as $500,000, which would bankrupt 
Zimmerman. What should the lawyer in that situation have done, 
given the Canons as they existed at the time? 


6. David’s age. Because David was a minor, the court needed to 
approve the settlement. Therefore, according to the Minnesota 
courts, the defendants’ lawyers had a duty to disclose the aneurysm 
when they asked for court approval. If David had been a month 
older at the time of the settlement, do you think that the courts 
would have imposed a duty to disclose the aneurysm? A duty to 
withhold the information? Or complete discretion with regard to this 
question? 


What do lawyers really do? 
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Professor Mitchell Simon 


Professor Mitchell Simon surveyed lawyers in New Hampshire, asking 
what they would do if (a) their client, a man who learned that his wife 
was having an affair, disclosed that he planned to kill her; or (b) their 
client, a company, disclosed that it had spilled toxic chemicals into the 
soil, endangering the town’s water supply.°' Eighty-three percent of the 
189 lawyers responding to the survey°~ would disclose the intended 
murder, but only 34 percent would reveal the danger to the water 


supply. 
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In an earlier survey, Professor Leslie Levin sent a mailed 
questionnaire to 1,950 New Jersey lawyers.© Sixty-seven lawyers had 
encountered a situation in which a client threatened death or 
substantial bodily harm to an identifiable person. In one-fifth of those 
cases, the threatened harm was murder. In New Jersey, at the time the 
survey was conducted, disclosure of this information was mandatory, 


not discretionary.©° Some of the 67 lawyers were able to dissuade their 
clients from causing the harm, but in at least 24 cases, they were not 


able to do so and the lawyers were obligated to disclose the threat.©° 
But only half of these lawyers made the disclosure. Levin wrote: 


Lawyers offered a variety of reasons for not disclosing client information to 
prevent harm to others, but most of these reasons relate to a basic 
disagreement with the disclosure rule. For example, lawyers who did not 
disclose client information to prevent harm often indicated that they did not 
do so because of the perceived importance of maintaining client trust. . . . 
As one lawyer wrote, “if | felt someone was about to disclose a plan to 
commit a future crime | would tell them not to inform me because | believe 
that an attorney should not be placed in the position of becoming an 


informant under any circumstances.”©/ 


PROBLEM 4-5 


RAT POISON 


The following problem is based on a true story that a lawyer 
related to one of the authors. He was pleased to share the 
problem with you. He said that although more than a decade 
had passed at the time he told the story, he still worried about 
what he should have done. 


You are a criminal defense lawyer. Your client, Harry Norton, 
operated a small extermination business from the back of his 
truck. Harry mostly treated homes for termites, cockroaches, and 
rodent infestation. He has been charged with involuntary 
manslaughter based on the death of a four-year-old boy who 
died after eating rat poison that Harry had placed in the 
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basement of the boy’s home. The powerful rat poison that Harry 
had used in the home was intended only for industrial use 
because of the danger to humans who might ingest it. Harry is 
out on bail while the charge is pending. 


KIL LLS 


Harry seems kind and well intentioned, but he seems a bit 
slow. You assume that his IQ is normal; he did graduate from 
high school. 

During the first interview, now three months ago, you asked 
Harry whether he had put rat poison into other homes besides 
the one in which the child had died. Harry said he had. He 
wasn’t sure how many other homes — perhaps 30 or 40. He 
said he had a file box at his house with records of the services 
he had provided to each customer. You urged Harry to go 
through the box and find all of the other homes where he had 
put that type of rat poison, and then to revisit those homes and 
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remove it. Harry has not gotten around to doing this. You have 
offered several times to help Harry go through the files, but 
Harry insisted that he would do it himself. 

You considered approaching the prosecutor to arrange an 
exchange of the information about the location of the other rat 
poison for a promise that the prosecutor would not file additional 
charges against Harry based on that information or any further 
harm discovered as a result of the revelation. Harry has been 
unwilling to allow you to broach the subject with the prosecutor. 
He keeps saying he will revisit his former customers and get the 
rat poison out of there. 

The prosecutor has not sought a warrant for Harry’s records 
on services provided to other customers. You do not understand 
why he has not. You are worried that Harry may try to “solve” 
this problem by destroying his records. 

A criminal law in your state provides that “any person who 
recklessly engages in conduct that creates a substantial risk of 
death or serious physical injury to another person is guilty of the 
misdemeanor of reckless endangerment.” 

What should you do? Would you actually do what you think 
you should do? Why or why not? 


4. Client frauds and crimes that cause financial 
harm 


Thus far, we have been concerned with physical harm to people — 
either past harm, as in the Garrow problem, or future harm, as in the rat 
poison problem. What if the harm to others is only to their property? 
Harm to the property of others might take the form of stealing or 
property destruction. 

The ethics rules and other laws permit lawyers, under certain 
circumstances, to reveal a client's frauds and other financial crimes. 
These rules evolved from the principle that lawyers should not advise 
or assist their clients to commit crimes or frauds. In the discussion of 
Rule 1.2(d) in Chapter 2, we noted that the term “fraud” and its 
definition in Rule 1.0(d) are ambiguous. Rules 1.6(b)(2) and (3) allow 
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us to revisit this problem to consider when a lawyer might disclose 
confidences about fraud by a client. 


a. Ethics rules allowing revelation of client crimes 
or frauds to prevent, mitigate, or remedy harm 
to others 


Few lawyers deliberately set out to counsel clients on how to commit 
crimes, but they often encounter situations in which their clients have 
committed or are committing frauds. Such a situation might develop like 
this: 


e A lawyer helps a client to prepare documents that include false 
information, not Knowing that the information is false. 

e The recipients of the documents rely on the statements in the 
documents and on the fact that the documents were prepared in 
part by a reputable lawyer or law firm. 

e The lawyer later discovers that the documents include false 
statements or that the client plans to use or has used the 
documents in a misleading way. 


In this type of situation, Rules 1.6(b)(2) and (3) sometimes allow the 
lawyer to reveal information about the client fraud despite the lawyer’s 
obligation to protect confidences. Here is the language of those rules: 


(b) A lawyer may reveal information relating to the 
representation of a client to the extent the lawyer reasonably 
believes necessary: ... 

(2) to prevent the client from committing a crime or 
fraud that is reasonably certain to result in substantial 
injury to the financial interests or property of another and 
in furtherance of which the client has used or is using the 
lawyer’s services; 

(3) to prevent, mitigate or rectify substantial injury to 
the financial interests or property of another that is 
reasonably certain to result or has resulted from the 
clients commission of a crime or fraud in furtherance of 


which the client has used the lawyer’s services.©® 
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The two subsections are similar, but subsection (b)(2) applies if the 
client plans to commit or is committing the crime or fraud, and (b)(3) 
refers to a past crime or fraud. Under these rules, a lawyer may reveal 
client criminal or fraudulent conduct whether it is past, ongoing, or 
future, if 


e there is a reasonable certainty that the client's conduct will result 
in substantial financial injury or substantial injury to the property 
of another person, 

e the client is using or has used the lawyer’s services in 
committing the act(s), and 

e the purpose of revealing confidences is to prevent the criminal or 
fraudulent act or to prevent, mitigate, or rectify the harm resulting 
from the act(s). 


If the criminal or fraudulent conduct is past, the client did not use the 
lawyer’s services to assist in that conduct, and the client has hired the 
lawyer for representation relating to the conduct, the lawyer may not 


reveal information under Rule 1.6(b)(3). 89 


FOR EXAMPLE: A lawyer meets with a new client, who wants 
advice because he was fired from his job. He’s very angry with his 
former boss because he feels he was fired arbitrarily. During the 
meeting, the lawyer explains that she could file suit for wrongful 
discharge. The client, impatient and volatile, stands up to leave 
and says: “I think lII just go down to the office building tonight and 
break all the windows.” The clients conduct would involve harm 
to the employer’s financial interests, but it is not clear whether this 
conduct would be “reasonably certain to result in substantial injury 
to the financial interests or property of another.” Even if the injury 
would be substantial, and even if the lawyer could prevent the 
crime from occurring by revealing the information, she would not 
be permitted to do so under 1.6(b)(2). The client would not have 
used the lawyer’s services to commit the crime. 


FOR EXAMPLE: Suppose a lawyer assists a client in preparing 
documents to demand compensation from his former employer 
for a work-related injury. The lawyer then learns that the client 
invented the injury. The lawyer would have discretion to reveal the 
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intended financial fraud under 1.6(b)(2) if revelation is necessary 
to prevent substantial financial injury to the employer. 


FOR EXAMPLE: What if the lawyer in the previous example has 
transmitted the papers to the client’s former employer, and the 
employer has agreed to pay the claim? Still, the lawyer would 
have the discretion to reveal the fraud to the employer under 
1.6(b)(3), if revelation is necessary to assist in mitigation or 
rectification of the resulting substantial financial injury. Revelation 
would be “necessary” only if the client refuses to take “action to 
obviate the need for disclosure,” per Rule 1.6, Comment 16. 


In defining a lawyer’s discretion to reveal confidences to prevent 
physical harm, the rules focus on whether the act that would cause the 
harm is in the future and on the severity of the harm that might result if 


the lawyer remains silent.” The distinction between past and future is 
a much harder line to draw in the case of financial harms. For example, 
if a lawyer tells a lie about the financial status of a company, a stock 
purchaser might rely on the misrepresentation a month or a year later. 
Therefore the rules allow revelation of confidences about past, present, 
or future client fraud that has caused or is reasonably certain to cause 


financial harm to another. /2 

A lawyer is allowed to reveal information about client crimes and 
frauds only if the client has used lawyer’s services to assist the criminal 
or fraudulent act. If lawyers were allowed to reveal all past or future 
criminal or fraudulent behavior, clients could have no confidence that 
they could safely talk to their lawyers about past wrongdoings. In the 
case of crimes and frauds that cause financial harm, however, lawyers 
whose services were used to commit the crimes or frauds do have 
some discretion. Perhaps these qualifications and uncertainties make it 
unlikely that a client could know whether a particular fact, if revealed, 
would or would not be confidential. 

The drafters of the new exceptions allowing revelation of financial 
crimes and frauds tried to balance three policies: 


e To encourage frank communication between clients and lawyers 
e To prevent harm to the public 
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e To protect the “integrity of the profession” by allowing lawyers to 
blow the whistle if their own work is being used to commit crimes 


or frauds”? 


The drafters of Rule 1.6(b)(2) and (3) concluded that preventing 
harm to the public from client wrongdoing does not, standing alone, 
overcome the policy favoring the protection of confidences. The 
balance tips in favor of permissive disclosure when a client has used a 


lawyer’s services to assist a crime or fraud.’ 


b. Enron, the Sarbanes-Oxley Act, and Rules 
1.6(b)(2) and (3) 


The ABA adopted the rules that allow lawyers to reveal confidences to 
prevent or rectify client fraud in 2003, and many states adopted 
identical or similar language in recent years. These rules were highly 
controversial. The ABA initially rejected this language from inclusion in 


the Model Rules. But after a major corporate scandal,/° the ABA 
changed its mind. Here’s what happened. 

Enron was a major energy corporation based in Houston. In 
October 2001, it was discovered that the company’s officers, lawyers, 
and accountants had massively overstated its earnings, pocketed 
billions of dollars, and caused massive losses to the company’s 
stockholders. To prevent discovery of the fraud, the company’s 
accounting firm, Arthur Andersen LLP, one of the largest accounting 
firms in the nation, destroyed documents to prevent Securities and 
Exchange Commission (SEC) investigators from finding them. It did so 
on the advice of Nancy Temple, Enron’s in-house lawyer. Andersen 
was convicted of obstruction of justice. The company went bankrupt, 
even though the Supreme Court later overturned the conviction 
because of errors in the instructions to the jury.” Temple is now in 
private practice in Chicago.” 

During the same period, several other large corporations, including 
Imclone, Tyco, WorldCom, and HealthSouth, had similar financial 
collapses that involved financial fraud. 

In the aftermath of these scandals, Congress passed the Sarbanes- 
Oxley Act to try to prevent further episodes of massive corporate 
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fraud.’® Section 307 of the new law authorized the SEC to promulgate 
tough new disclosure rules for professionals, including lawyers, who 
practice before the Commission and who become aware of clients’ 
frauds. 

In introducing an amendment to add § 307, Senator John Edwards, 
its chief sponsor, said: 


If executives and/or accountants are breaking the law, you can be sure 
that part of the problem is that the lawyers who are there are involved and 
not doing their jobs. . . . What this amendment does [is require that] [i]f you 
are a lawyer for a corporation, . . . you work for the corporation and . . . the 
shareholders. . . . This amendment is about making sure those lawyers . . . 
don’t violate the law and . . . ensur[ing] that the law is being followed. . . . If 
you find out that the managers are breaking the law, you must tell them to 
stop. If they won’t stop, you go to the board of directors, . . . and tell them 


what is going on./9 


The amendment to add § 307 passed, and the SEC promptly issued a 
rule that requires lawyers who practice before the Commission or who 
advise companies regulated by the Commission to report any 
information about securities fraud to the highest officials of the 


corporation.®° If the fraud is likely to harm investors, the reporting 


lawyer may (but is not required to) report the matter to the SEC.81 

The Commission proposed a more stringent rule and published it for 
public comment, but it held that proposal in abeyance. Under that 
proposed rule, if a lawyer reported securities fraud to senior officials in 
a corporation, and those officials did not act promptly on the lawyer’s 
internal report, the lawyer would be obliged to withdraw from 
representing the client and to notify the SEC that the lawyer was no 
longer representing the company “based on professional 
considerations.” This “noisy withdrawal” would blow the whistle on the 
company and trigger a government investigation. 

The chair of the SEC suggested that the Commission might refrain 
from imposing this more drastic reporting obligation if the legal 
profession changed its official position on the disclosure of client fraud. 
Specifically, he suggested that further rulemaking would be influenced 
by action taken by the ABA. If the ABA did not amend its Model Rules 
to permit lawyers to blow the whistle on their clients’ frauds, the SEC 
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might “fill the void” and impose even more stringent reporting 


obligations on lawyers.®2 

Even before Enron, most states had adopted ethical rules permitting 
or requiring lawyers to report clients’ use of their services to commit 
fraud. The Model Rules, however, gave lawyers no discretion to reveal 
confidential information to prevent or mitigate the harm from client 
fraud. The Ethics 2000 Commission proposed to add language allowing 
lawyers to make such revelations, but the ABA House of Delegates 
rejected this proposal in August 2001.83 

In the months that followed, the Enron scandal unraveled. By 
November 29, 2001, the company was on the brink of bankruptcy.°4 A 
public outcry about lawyers’ participation in the Enron and other 
corporate scandals of the period prompted the ABA to reconsider its 
position on lawyers’ responsibility to blow the whistle on client fraud. An 
ABA Task Force on Corporate Responsibility initially recommended 
mandatory disclosure of client crimes and frauds in which the lawyer’s 
work was being used. But the task force later withdrew that proposal in 
the face of “strong criticism” from lawyers. The task force feared that if 
the rule made disclosure of client fraud mandatory, clients might be 
deterred from consulting lawyers “regarding close issues” that were in 
reality “a matter of business judgment.”®° The task force substituted 
disclosure exceptions to confidentiality that allowed lawyers discretion 
to reveal those crimes and frauds. In 2003, the House of Delegates 
adopted the very same language (1.6(b)(2) and (3)) that it had rejected 
two years earlier. 88 The House of Delegates also changed Model Rule 
1.13 (which is discussed in Chapter 8). 8” That rule requires lawyers to 
report fraud by the employees of a client organization to more senior 
Officials of the organization. 


c. Subsequent developments in the 
implementation of Sarbanes-Oxley 

The ABA's action quieted the SEC initiative to require lawyers to blow 

the whistle on client fraud. In June 2007, the press commented that 


“more than four years have passed [but] the SEC has not introduced a 
final rule requiring noisy withdrawal and, in fact, has given no indication 
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that it will anytime soon. . . .”88 Ten years later, the SEC still had not 


done so.®9 
Since 2003, the reported opinions suggest that the SEC does not 


seem to have done much to enforce § 307 against lawyers.2° The only 
prominent case appears to have been an action against John 
Isselmann Jr., who was general counsel (and the only lawyer) at 
Electro Scientific Industries, Inc. When Isselmann discovered that his 
company was overstating its income, he tried to report that fact at a 
company audit committee meeting. He was cut off by the chief financial 
officer, who had developed the scheme to inflate the books. Fearing for 
his job, Isselmann kept quiet for five months and then resigned, rather 
than informing the audit committee promptly.2' Isselmann settled with 


the SEC for a $50,000 fine. 92 Isselmann later explained that he didn’t 
realize at the time of his inaction that he’d done anything wrong. He 
was “just eight years out of law school and had no accounting 
experience, and only a limited securities law background. ‘Like many 
general counsel, | was a generalist — my job was a mile wide and an 
inch deep. | relied heavily on accounting people like . . . outside 
auditors to flag those issues for me. . . .. He says he probably spent an 


hour and a half in total on the . . . matter.”93 


What is the relationship between § 307 of Sarbanes-Oxley and 
Rule 1.6(b)? 


The ethics codes apply more broadly than does the Sarbanes-Oxley 
Act. The exceptions in 1.6(b)(2) and (3) apply to all lawyers in states 
that have adopted these ABA rules;%4 they are not restricted to the 
disclosure of frauds by publicly held companies, nor to lawyers who 
practice before the SEC.2° 

Some lawyers are subject to both the “fraud” exceptions of the 
ethics code and to Sarbanes-Oxley. A lawyer practicing before the SEC 
in a state that has adopted Rules 1.6(b)(2) and (b)(3) must observe all 
of the applicable rules. The lawyer must report securities frauds to 
management as required by Sarbanes-Oxley even when the lawyer’s 
services had not been used to commit the fraud. Similarly, even if the 
lawyer is prohibited by state law from revealing information about a 
fraud (e.g., because it was committed without the assistance of the 


442 


lawyer’s services), the lawyer may report the fraud to the SEC under 
Sarbanes-Oxley because federal law preempts contrary state law.2© 
Therefore, a lawyer may be allowed to reveal evidence of a client’s 
fraud even if revelation is not permitted by Rule 1.6. 


Are some lawyers blowing the whistle on their clients under the 
Sarbanes-Oxley law? 


Some are, though the degree of compliance is hard to measure. In one 
major incident, Thomas Sjoblom, a lawyer at the Proskauer Rose law 
firm, publicly disavowed information he had given to the SEC regarding 
his client, an Antiguan investment firm affiliated with the billionaire 
Robert Allen Stanford. A few days later, the SEC charged Stanford with 
selling $8 billion worth of certificates of deposit, based on 
unsubstantiated claims that the certificates were producing substantial 


returns.2” He was convicted and sentenced to 110 years in prison.2® 


Do the rules ever require a lawyer to reveal a client crime or fraud 
that will cause financial harm to another person? 


Probably not. As we have seen, under certain circumstances a lawyer 
has discretion under Rule 1.6(b) to reveal a client crime or fraud. Rule 
4.1(b), however, mandates disclosure “when . . . necessary to avoid 
assisting a criminal or fraudulent act by the client, unless disclosure is 
prohibited by Rule 1.6.” 99 Rule 1.6(b) does not prohibit disclosure. 
Rule 4.1 would then seem to require disclosure of confidential 
information even though Rule 1.6(6) makes the disclosure 
discretionary. 100 

The drafters of the rules apparently did not intend for Rule 4.1 to 
require disclosure of confidences under Rules 1.6(b)(2) and (3). 101 
The better reading of the two rules is that Rule 4.1 does not trump Rule 
1.6, and therefore the disclosures permitted by Rule 1.6(b) remain 
discretionary. 102 


What other ethics rules besides Rules 1.2, 1.6, and 4.1 allow or 
require revelation of criminal or fraudulent conduct? 
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In addition to Rule 1.6, several other ethics rules define lawyers’ duties 
in relation to client crimes and frauds. We explore these rules later in 
the book; here we simply identify them. 


Dishonesty Rule 8.4(c), discussed in Chapter 11, prohibits lawyers 
from engaging in any “dishonesty, fraud, deceit or misrepresentation.” 


Duty of a lawyer representing an organization to call attention 
to crimes and frauds Rule 1.13, discussed in Chapter 8, addresses 
the duties of a lawyer representing an organization if the lawyer learns 
that someone associated with the organization is acting or intends to 
violate the law. The rule requires the lawyer to call the attention of 
corporate management to the wrongful conduct. If the senior corporate 
officials do not address the conduct, the rule permits the lawyer to 
reveal the information to the extent necessary to prevent substantial 
injury to the organization. 


Duty to reveal client crimes or frauds to tribunals Rule 3.3, 
discussed in Chapter 11, explains under what circumstances a lawyer 
must disclose to a tribunal that the lawyer’s client or another witness 
has provided false testimony. 


Duty to withdraw rather than assist client crime or fraud; 
discretion to withdraw if client persists in crimes or frauds Rule 
1.16(a) requires a lawyer to withdraw from representing a client if 
continued representation would result in a violation of the rules. Rule 
1.16(b), discussed in Chapter 3, permits a lawyer to withdraw from 
representing a client who persists in criminal or fraudulent conduct. 
Under some circumstances, withdrawal could be a form of revelation 
because it could suggest to a judge or an adversary that the lawyer has 
discovered serious wrongdoing. 


To the extent that the ethics rules give lawyers discretion to reveal 
client fraud, are lawyers protected from civil or criminal liability if 
they elect not to reveal? 


No. The ethics rules articulate a standard of conduct that may result in 
discipline if violated by a lawyer. The ethics rules do not provide an 


independent basis for civil or criminal liability'9° nor do they protect a 
lawyer from such liability. 
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PROBLEM 4-6 


REESE’S LEASES 


This problem is based on a series of events that took place in 
New York City. 


After you finished law school, you started a law firm with three 
classmates who are now your partners. The firm has done well, 
thanks largely to the work you do for one client, Executive 
Leasing Services. This company was founded by two of your 
childhood friends, Charlie Reese and Paula Suarez. Their 
company now does $17 million worth of business each year, and 
your legal work for them accounts for 60 percent of your law 
firm’s monthly receipts. As they have prospered, so have you. 
Your firm now has three associates, a paralegal, and three 
secretaries. This pattern of growth is likely to continue if 
Executive Leasing continues to do well. If Executive Leasing 
Services were to fail, however, your law firm would have to lay 
off some staff immediately, and the firm would be unable to pay 
you or the other partners. The law firm probably would go out of 
business within a matter of months. 

Executive Leasing Services leases luxury cars to 
corporations for use by corporate managers. It started out by 
borrowing money from a bank to buy a few cars. Then it leased 
out those cars to its first corporate customers, using the promise 
of income under the leases as collateral to borrow more money 
and buy more cars to lease out. 

You drafted the blank form that the company then used for 
each lease, and you supplied legal opinions (for the benefit of 
the bank) affirming that Executive Leasing Services owned the 
cars that it was leasing. At some point, you noticed that 
Executive Leasing Services was charging customers 15 percent 
less than other firms charged to lease comparable cars. Also, 
you noticed that the income from the leases often was less than 
the payments required under the bank loans. You wondered why 
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the bank kept giving your client larger and larger loans when the 
company seemed to be losing money. 

Eventually, you learned the answer to your question. 
Executive Leasing’s accountant asked if she could tell you 
something in confidence. You agreed. She said that the firm’s 
owners produced counterfeit leases for the bank. The 
counterfeits showed that the firm was leasing cars to new 
customers, but these leases had the same vehicle identification 
numbers (VIN) as those on active leases to other current 
customers. In other words, the company was falsely inflating the 
volume of its business. 

“Why would they do that?” you inquired. 

“Well,” she said, “Charlie and Paula want to borrow more 
money so that they can expand their business by purchasing 
and leasing out additional cars. The bigger their business, the 
higher their salaries. They both enjoy lavish living. 

“Wow,” you say, not sure how else to respond to this 
astonishing news. 

Today, you met with Charlie Reese privately. You shared your 
concern that the numbers didn’t add up. You asked him straight 
out whether he had been cooking the books or inflating the firm’s 
value when requesting new loans. After some hemming and 
hawing, he admitted that the firm had submitted forged leases to 
the bank. 

“How did you do it?” you asked, wondering whether Charlie 
or Paula would be facing criminal charges in the near future. 

“It's pretty easy,” Charlie said, with just a hint of pride in his 
voice. “Once a month, Paula and | stay late to go over the 
books. After the rest of the folks go home, we settle down in my 
office, modify the numbers on some existing leases, and 
generate some new leases.” 

“What do you mean, modify the numbers?” you asked. 

“Well, sometimes, we just add digits to the numbers in 
genuine leases to create what appear to be new leases.” 

“Okay. But don’t you need customer signatures for those?” 
you asked, starting to sweat. 

Charlie smiled. “We always make it appear that the new 
leases are coming from existing customers. We just copy their 
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signatures onto the new leases.” 

“Thats not so easy,” you observed. 

“It's not so hard. | have a glass desktop. We turn off the 
lights, and | get down on the floor and shine a flashlight up. 
Paula covers the last page of a real lease with a fresh lease 
form. Then she traces the customer’s signature onto the new 
lease form. We fill out the lease and send it to the bank.” 

“Wow,” you say again. 

“Don't worry,” Charlie responds. “The banks just add up the 
numbers. They don't check the signatures, call the customers for 
verification, or compare vehicle identification numbers in various 
leases. The money keeps rolling in.” 

Charlie noticed the sweat rolling down the side of your face. 
“Hey, pal,” he says, “this is paying your mortgage as well as 
mine. Of course I’m telling you all this in the strictest 
confidence.” 

“| can’t believe you have been doing this!” you retort. “I wrote 
Opinion letters attesting to the validity of all the leases you 
submitted as collateral for your bank loans.” 

“No, actually your letters didn’t say that the leases that we 
used as collateral were genuine, just that we had title to the cars 
that we bought with the money that we borrowed, which was 
true. Your nose is clean.” 

“Look, Charlie, this scheme is just too risky,” you said. “It has 
got to stop, or all three of us could wind up in prison for a very 
long time.” 

Charlie stops looking smug. “I know it’s risky. Paula and | 
have been worried all along. Last month after we got that last 
loan we decided it was enough. We won't fiddle with any more 
leases, | promise.” 

You think for a moment. “I guess that might be the best we 
can do for right now.” 


1. Our little secret? Consider the following possible actions. 
Which of them are forbidden, permitted, or required by the rules? 
e Reveal the fraud to the bank or the district attorney if 
Reese refuses to do so. 
e Do not reveal the fraud but stop representing Executive 
Leasing Services. 
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e Do not reveal the fraud and continue to represent 
Executive Leasing Services, taking more care that the 
company does not engage in future fraud. 

2. Economic realities. Keeping in mind that your own livelihood 
and the livelihoods of your partners and staff members depend 
on keeping Executive Leasing Services afloat, wnat would you 
actually do in this situation? 


5. Revealing confidences to obtain advice about 
legal ethics 


Rule 1.6(b)(4) permits a lawyer to reveal confidences to the extent 
necessary for the lawyer to obtain advice about complying with the 
rules of professional conduct. A lawyer may invoke this exception to 
consult another lawyer for advice. The other lawyer might belong to 
another firm, teach law, or work as a bar official. This exception makes 
clear that lawyers seeking advice about their ethical duties may reveal 
client confidences to the extent necessary to get the guidance they 


need. 104 

Lawyers facing ethical dilemmas may feel constrained from 
consulting with supervisors or co-workers because these other lawyers 
may be directing or participating in conduct that raises ethical 
questions. In such situations, a lawyer is well advised to seek 
disinterested advice, both for self-protection and to be able to make 
informed decisions about what action is required or prohibited by the 
ethics rules and by other law. Seeking independent advice is not a 
shield against liability, but if a lawyer’s actions are later questioned, she 
will be able to show that she took the problem seriously and tried to find 
the best solution. 


6. Using a client’s confidential information to 
protect the lawyer’s interests 


Rule 1.6(b)(5) allows a lawyer to reveal confidential information to the 
extent necessary to establish a claim for legal fees, to defend herself 
against any civil claim or any criminal charge that involves the lawyer’s 
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work on behalf of a client, or to respond to any allegations that she has 
engaged in professional misconduct. Revelation of confidences is 
allowed if needed to defend the lawyer against any allegation of 
misconduct. It might be difficult for a lawyer to show that she acted 
properly unless she is allowed to reveal the substance of her work. 


FOR EXAMPLE: Imagine a client who falsely claims that his 
lawyer didn’t do any work at all. The work at issue consisted of 
writing a document based on confidential information. If the 
lawyer can’t produce the document as part of her defense, the 
lawyer cannot prove that she did the work. 


A comment to Rule 1.6 limits how much a lawyer can reveal in her 
own defense or in other circumstances: 


Where practicable the lawyer should first seek to persuade the client to 
take suitable action to obviate the need for disclosure. In any case, a 
disclosure adverse to the client's interest should be no greater than the 
lawyer reasonably believes necessary to accomplish the purpose. If the 
disclosure will be made in connection with a judicial proceeding, the 
disclosure should be made in a manner that limits access to the 
information to the tribunal or other persons having a need to know it and 
appropriate protective orders or other arrangements should be sought by 
the lawyer to the fullest extent practicable. 195 
So if a lawyer needs to reveal confidences to protect her own interests, 
she must take steps to avoid the need for revelation, to limit its scope, 


or to limit the dissemination of the information. 106 


If a lawyer is accused of wrongdoing, must he wait until a lawsuit 
or a charge is filed before he may reveal information to defend 
himself? 


No. Comment 10 to Rule 1.6 explains that a lawyer may respond to an 
assertion that he has engaged in wrongdoing by revealing information 
necessary to defend himself: 


The lawyer’s right to respond arises when an assertion of such complicity 
[in the clients wrongdoing] has been made. Paragraph (b)(5) does not 
require the lawyer to await the commencement of an action or proceeding 
that charges such complicity, so that the defense may be established by 
responding directly to a third party who has made such an assertion. The 
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right to defend also applies, of course, where a proceeding has been 
commenced. !97 


The Restatement takes the position that the self-defense exception 
applies “only to defend against charges that imminently threaten the 
lawyer . . . with serious consequences.”!9° The Restatement gives 
examples, including “criminal charges, claims of legal malpractice, and 
other civil actions such as suits to recover overpayment of fees, 
complaints in disciplinary proceedings, and the threat of 


disqualification.”199 


Does the self-defense exception apply if a third party makes a 
claim against a client and the lawyer is accused of having played a 
role in a client’s misconduct? 


The lawyer may be allowed to reveal confidences even if he is not 
alleged to be the primary wrongdoer according to Rule 1.6, Comment 
10: 


A charge [of wrongdoing that justifies revelation of confidences] can arise 
in a civil, criminal, disciplinary or other proceeding and can be based on a 
wrong allegedly committed by the lawyer against the client or on a wrong 
alleged by a third person, for example, a person claiming to have been 
defrauded by the lawyer and client acting together. 


This means that a lawyer may reveal confidences even if the 
“allegation” is made by an injured third party rather than by a client. 
One state bar has concluded that if a government agency accuses both 
a lawyer and client of wrongdoing, the lawyer may use the client’s 
confidential documents to the extent he reasonably believes necessary 


to exonerate himself, even if the revelation incriminates his client. 119 


Does the self-defense exception protect lawyers who disclose 
confidential information when responding to negative online 
reviews? 


Recent authority has concluded that the answer is no.111 Professor 


Cassandra Burke Robertson, who has examined this issue, anticipates 
that most states will reach the same conclusion.'1? The growth of 
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online review platforms have led some lawyers to post responses to 
negative reviews. Nevertheless, negative online reviews of some 
lawyers have occasionally prompted the lawyers to respond, resulting 
in discipline for violations of Rule 1.6. 


FOR EXAMPLE: Two clients of attorney Lance Eldon Isaac 
posted negative reviews of him on Avvo.com. Isaac posted 
responses to these comments in which he described the lawsuits 
against the clients. He reported that one of the clients had 
“committed two criminal offenses, by fabricating ‘affidavits,’ which 
were, purportedly, executed by former (and current) relatives, 
forging their signatures to them, then ‘notarizing’ the forged 
signatures, when she was no longer commissioned, as a notary 
public. [The client's] dishonest, fraudulent and criminal conduct 
speak for themselves [sic].” A disciplinary board concluded that 
his posted replies included information that far exceeded what 
was necessary to defend himself from the negative reviews. His 
license was suspended for six months, in part because of his lack 


of remorse and his extensive disciplinary history.'19 


FOR EXAMPLE: Attorney Betty Tsamis represented a client who 
sought unemployment benefits. The client posted a negative 
review on Avvo.com after the claim for benefits was denied. In an 
online response, Tsamis said that she “cannot invent positive 
facts for clients when they are not there” and that the client’s “own 
actions in beating up a female co-worker are what caused the 


consequences that he is now so upset about.” Tsamis was 
publicly reprimanded for this and other violations of the rules.114 


Lawyers who consider responding to negative reviews should 
carefully weigh whether a response is worth the risks. Those who post 
responses are well advised to research the law in their own jurisdictions 
to ensure that their responses do not disclose confidential 


information. 119 


Under what conditions may a lawyer reveal confidential 
information in self-defense? 
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To establish a claim against a client for unpaid fees 

To defend against a claim of malpractice or other civil liability 
against the lawyer 

To defend against a disciplinary proceeding 

To defend against a criminal charge 


When is revelation allowed? 
The lawyer need not wait for formal proceedings to be instituted 
but may reveal information to prevent such action. 


When authorized, how much can a lawyer reveal? 

No more than necessary to vindicate the lawyer. The lawyer 
should minimize the number of people who learn the 
confidential information revealed, should seek a protective 
order, and should take other available steps to avoid the 
dissemination of the information. 


Should the lawyer inform the client before revealing 
confidential information? 

Yes. The lawyer should notify the client before using confidential 
information in self-defense and should seek solutions that do 
not require the lawyer to make the revelation, but the lawyer 
may use the information even if the client does not consent. 


7. Revealing confidences to comply with a court 
order or other law 


Rule 1.6(b)(6) permits a lawyer to disclose confidential information to 
comply with a court order or with other law. If a court order or “other 
law” requires a lawyer to disclose information, the court order takes 


precedence over the obligation to protect confidences.'1© For example, 
most states require anyone who knows of ongoing child abuse to report 
it to welfare agencies. Some states exempt lawyers from the reporting 
requirement; others do not. In a state in which the child abuse reporting 
statute covers lawyers, state law might offer guidance as to whether the 
statute is intended to take priority over the ethical duty to protect client 


confidences. 117 
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FOR EXAMPLE: In the “Buried Bodies” case discussed earlier in 
this chapter, it was not self-evident that the health law (requiring 
members of the public to report the knowledge discovery of dead 
bodies that had not been buried properly) was intended to 
override the usual rules of attorney-client confidentiality and 
privilege. 


8. Revealing confidences to prevent certain 
conflicts of interest 


As the text discusses in Chapter 7, when a lawyer moves to another 
firm or when firms merge, it becomes necessary for the firm to check 
for conflicts. For example, the new firm should take steps to prevent the 
new lawyer from working on a matter on behalf of a party, represented 
by the new firm, who is adverse to someone the lawyer represented in 
a related matter at the lawyer’s old firm. To prevent such conflicts, the 
new firm usually needs to know at least the identities of the lawyer’s 
clients at the lawyer’s old firm. Rule 1.6(b)(7) permits limited disclosure 
to prevent conflicts of interest. Comment 13 adds that a disclosure 
pursuant to this exception “should ordinarily include no more than the 
identity of the persons and entities involved in a matter, a brief 
summary of the general issues involved, and information about whether 
the matter has been terminated.” 

The last clause in the exception prohibits disclosure where it would 
prejudice a client unless that client gives consent. The comment 
provides examples of situations in which this limited disclosure is 
prohibited, such as where a person has consulted a lawyer about a 
criminal investigation that has not led to a public charge. 


C. Use or disclosure of confidential 
information for personal gain or to 
benefit another client 
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If a lawyer acquires confidential information in the course of her legal 
work, she needs to be concerned not only about improper revelation 
but also about improper use of the information. 


Rule 1.8(b) Conflict of Interest: Current Clients: Specific 
Rules 

A lawyer shall not use information relating to 
representation of a client to the disadvantage of the client 
unless the client gives informed consent, except as 
permitted or required by these Rules. 


Comment 5 explains: 


Paragraph (b) applies when the information is used to benefit either the 
lawyer or a third person, such as another client or business associate of 
the lawyer. . . . The Rule does not prohibit uses that do not disadvantage 
the client. For example, a lawyer who learns a government agency’s 
interpretation of trade legislation during the representation of one client 
may properly use that information to benefit other clients. Paragraph (b) 
prohibits disadvantageous use of client information unless the client gives 
informed consent, except as permitted or required by these Rules. ... 


When is a lawyer permitted to use confidential information for 
personal gain? 


Occasionally, a lawyer may have the opportunity to use confidential 
information obtained from a client for personal gain. Some — but not 
all — uses of confidential information from clients are considered 
improper. 


FOR EXAMPLE: Suppose a lawyer represents a publicly traded 
Internet start-up. The lawyer learns confidential information that 
suggests that this company’s stock will escalate in value very 
dramatically over the next year. May the lawyer purchase stock 
based on this knowledge? No, because the purchase probably 
would be illegal insider trading, and the lawyer might be criminally 
prosecuted. 


The following problem raises a similar issue that does not implicate the 
securities laws. 
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PROBLEM 4-7 


AN INVESTMENT PROJECT 


You represent a company that is investigating possible sites for 
a new plant. Because you are privy to your client company’s 
research, you learn that developers are acquiring contiguous 
parcels of land in a suburb called Lakeshore where they 
probably will build a shopping mall. One parcel of land remains 
to be sold. Your client has decided not to buy land in Lakeshore. 
The value of the Lakeshore property probably will rise either 
because the developers will want to buy it or as a result of its 
better proximity to shopping. 

You would like to buy this parcel of land. Are you permitted to 
do so under Rule 1.8(b)? Does your answer change if your client 
has not yet decided whether to purchase the land? 


May a lawyer use confidential information to benefit another one 
of his clients? 


Rule 1.8(b) does not prohibit a lawyer from using confidential 
information obtained from one client to benefit another client, so long 
as the first client gives informed consent or is not disadvantaged by the 
use of the information. The Restatement recognizes that it is not always 
clear whether one use of confidential information will disadvantage the 
client on whose behalf the information was obtained. The Restatement 
prohibits use of confidences “if there is a reasonable prospect that [the 
use] will adversely affect a material interest of a client or if the client 
has instructed the lawyer not to use or disclose such information.”"78 It 


offers an example of a permissible use of confidences on behalf of 
another client: 


[A] lawyer representing a plaintiff who has acquired extensive confidential 
information about the manner in which a defendant manufactured a 
product may employ that information for the benefit of another client with a 
claim against the same defendant arising out of a defect in the same 


product. 119 
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D. Talking to clients about 
confidentiality 


Professor Fred Zacharias 


A cornerstone of lawyer-client relationships is the lawyer’s duty to keep 
client information confidential. But as we have seen, there are some 
circumstances in which a lawyer is permitted to reveal confidential 
information. There are also some situations in which a lawyer must 
reveal client confidences — if ordered to do so by a judge or if required 
to do so by a statute or by an ethical rule. Should a lawyer explain 
these exceptions to a client so that the client will not expect that the 
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duty to protect confidences is absolute? What might be the adverse 
consequences of making such disclosures? Of not doing so? 

The late Professor Fred C. Zacharias surveyed the lawyers in one 
county in New York State in the 1980s and reported that most of the 
lawyers he surveyed said little or nothing to their clients about 
confidentiality. If they said anything at all, they just reassured their 
clients that whatever the clients told them would be confidential. None 
of the lawyers interviewed told clients that the protection is not absolute 
or identified situations in which confidences would be revealed. 

Zacharias also interviewed a set of clients in the same county to find 
out what they knew about the confidentiality rules. Most of the clients 
he interviewed had learned whatever they knew about lawyers’ duties 
to keep confidences from watching television shows. They didn’t know 
that there were situations in which lawyers were permitted or required 
to reveal confidential information. 12° 

Zacharias studied lawyers in only one county in upstate New York in 
the 1980s. Perhaps twenty-first-century clients are better advised than 
the ones he interviewed. It seems clear, however, that if a lawyer might 
need to reveal confidential information in a particular matter, a client 
should know that. Most clients would prefer to have that information at 
the beginning of the relationship, before they reveal sensitive, 
confidential information. On the other hand, a well-counseled client 
might be less open with her lawyer. Even if the lawyer wants to make 
such an advance disclosure, it’s not so easy. The exceptions to the 
basic confidentiality rule are numerous, complex, and sometimes 
ambiguous. A lawyer should consider this question — of whether to 
inform a client of potential discretion or duty to disclose confidential 
information — before the first conversation with each new client. 


1. The Restatement uses the same phrase but exempts from protection 
“information that is generally known.” Restatement § 59. 

2. Id. at comment b. 

3. The information in the box is drawn from Restatement § 59, comments. 

4. In re Tamm, Case 16-BG-690 (D.C. Ct. App. 2016), https://perma.cc/D5YG- 
8HJM; Charlie Savage, Whistle-Blower on N.S.A. Wiretapping Is Set to Keep Law 
License, N.Y. Times, July 12, 2016. 

5. In re Schafer, 66 P.3d 1036 (Wash. 2003). 

6. The question of whether the identity of a client is confidential also arises in the 
context of the evidentiary attorney-client privilege. We discuss this issue in Chapter 5. 
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7. Prospective corporate clients sometimes ask lawyers to reveal what other 
companies they have represented. At least one state bar association has concluded 
that a lawyer may not reveal such information without the consent of the former 
clients unless the information is publicly known or the disclosure would not be 
embarrassing or detrimental to the former client. Even then, the lawyer may not reveal 
the identities of former clients who have asked that the information not be revealed. 
N.Y. State Bar Assn., Ethics Op. 1088 (2016). 

8. Kenneth P. Vogel, “Isn’t that Trump’s Lawyer?”: A Reporter’s Accidental Scoop, 
N.Y. Times, Sept. 19, 2017. 

9. Nat'l Ass’n of Social Workers, Code of Ethics (2017). 

10. Restatement § 59. 

11. Id. § 60(1)(a). 

12. A comment to § 60 defines “disclosure” as revealing information “in a form that 
identifies the client or the client matter either expressly or through reasonably 
ascertainable inference.” It adds that “revealing information in a way that cannot be 
linked to the client involved is not a disclosure.” Restatement § 60, comment c(i). 

13. Id. 

14. Id. 

15. Geoffrey C. Hazard Jr. & W. William Hodes, The Law of Lawyering § 10.18 
(4th ed. 2018-2 Supp.). 

16. Matter of Lehman, 3 N.E.3d 536 (Ind. 2014). 

17. One survey by the American Management Association found that half of the 
responding companies monitored employee e-mail, and one quarter of them had fired 
an employee for making improper use of e-mail. See Lisa Guerin, Email Monitoring: 
Can Your Employer Read Your Messages?, Nolo-Law for All, https://perma.cc/9SEB- 
XZFF. As of 2007, 17 percent of companies assigned someone to read employees’ 
emails. L.V. Anderson, Is Your Boss Reading Your Email?, Slate, Feb. 24, 2016, 
https://slate.com/business/2016/02/is-your-boss-reading-your-email-and-monitoring- 
your-internet-use.html. 

18. Aventa Learning, Inc. v. K12 Inc., 830 F. Supp. 2d 1083, 1107-1111 (W.D. 
Wash. 2011) (communications on an employer’s laptop are not privileged because 
employer’s handbook states that communications on company property are not 
private); Peerenboom v. Marvel Entm’t, LLC, 148 A.D.3d 531, 532 (N.Y. App. Div. 
2017) (employer reserved right to review employee e-mails sent through its computer 
system; thus such e-mails were not privileged). Section B of Chapter 5 discusses 
issues about attorney-client privilege and electronic communications. 

19. ABA Standing Comm. on Ethics & Prof’] Responsibility, Formal Op. 11-459. 

20. Liz Frazier, Over 90% of Adults Put Their Personal Data at Risk, Increasing 
Chances of Identity Theft, Forbes, Feb. 7, 2019. 

21. Bureau of Justice Statistics, Victims of Identity Theft, 2016 (2019), 
https://perma.cc/Y7JW-9D52. 

22. Tom Risen, Companies Unprepared as Hacking Increases, U.S. News & World 
Rep., May 28, 2014. 
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23. David G. Ries, 2018 Cybersecurity, ABA TechReport (2019), 
https://www.americanbar.org/groups/law_practice/publications/techreport/ABATECHR 
EPORT2018/2018Cybersecurity/. More security breaches may occur at larger firms 
than at smaller ones because large firms are more often involved in massive business 
transactions. 

24. Many corporations are pressuring the law firms that do work for them to beef 
up their cybersecurity. Brenna Goth, Corporations Want Law Firms to Step Up Their 
Cybersecurity Game, Bloomberg Law (Apr. 24, 2018), https://perma.cc/MG53-GMY7. 
One proposal suggests “adopting an assessment tool that will score a law firm’s 
security while giving companies a common baseline for comparison.” Id. 

25. ABA Standing Comm. on Ethics & Prof’l Responsibility, Formal Op. 483 
(2018). The opinion notes that lawyers must provide notice of the breach to clients 
and sets forth guidelines on what the notice should contain. Id. 

26. Dan Packel, US Law Firm Falls Victim to Alleged Chinese Hacking as Clients 
Face Threats, Am. Law., Mar. 20, 2019; Most Large Law Firms Have Been Breached, 
as Hackers Seek Corporate Client Secrets, 83 U.S.L.W. 1358 (Mar. 17, 2015). 

27. Sharon D. Nelson & John W. Simek, What NSA Surveillance Means to Law 
Firms, ABA L. Prac. Mag., Jan.-Feb. 2014. For an example of an intelligence agency 
monitoring law firm communications, see Chapter 5’s discussion of communicating in 
confidence. 

28. Nelson & Simek, supra n. 27. 

29. ABA Standing Comm. on Ethics & Prof’l Responsibility, Formal Op. 483 
(2018). 

30. ABA Standing Comm. on Ethics & Prof’l Responsibility, Formal Op. 477R 
(2017). 

31. ABA Standing Comm. on Ethics & Prof’l Responsibility, Formal Op. 483 n. 3. 

32. Jill D. Rhodes & Robert S. Litt, The ABA Cybersecurity Handbook: A Resource 
for Attorneys, Law Firms, and Business Professionals (2d ed. 2018). 

33. Delaware adds to its version of the comment an explicit statement that 
disclosure is permitted if the lawyer’s services are used to commit a further crime or 
fraud such as obstruction of justice. 

34. Rule 1.0(e), defining informed consent. 

35. In re Smith, 991 N.E.2d 106 (Ind. 2013) (disbarment after hearing officer found 
that this was not a sufficient consent; Smith had engaged in other misconduct as 
well); see Joe Patrice, Prominent Conservative Commentator’s Attorney Disbarred, 
Above the Law, July 18, 2013. The book was titled Rove-ing Her Way to the White 
House: Machiavelli's Sexy Twin Sister. ld. 

36. See Rule 1.7, Comment 31. 

37. Restatement § 61, comment d. 

38. See Rule 1.6, Comment 2. 

39. The facts about the actual case, other than those in reported opinions, are 
drawn primarily from Tom Alibrandi with Frank Armani, Privileged Information (1984), 
and from the authors’ correspondence and interviews with Armani. 
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40. Alibrandi with Armani, supra n. 39, at 107-113. The quoted language is 
excerpted from the dialogue reported in the book. 

41. Alibrandi with Armani, supra n. 39, at 146-148. 

42. [Authors’ footnote.] The National Association of Criminal Defense Lawyers 
apparently argued that Garrow’s revelations were both “confidential” (the subject of 
this chapter) and “privileged” (the subject of Chapter 5). The attorney-client privilege 
is a rule of evidence that prohibits lawyers and clients from being compelled to reveal 
private lawyer-client communications in which legal advice was sought or given. 
Lawyers usually don’t invoke the privilege unless the government or a party in 
litigation asks for information about a lawyer-client communication. Here, while no one 
had asked Belge for information about the missing persons, a public health statute did 
require revelation of the location of bodies without any official request. Belge thus 
could and did claim that communications with Garrow could not be disclosed because 
they were privileged. So the questions in this case were whether Belge was excused 
from reporting the location of the bodies by either the ethical duty of confidentiality or 
the attorney-client privilege. 

43. Alibrandi with Armani, supra n. 39, at 230. 

44. Rule 1.6, Comment 3. 

45. Id. For an example of a lawyer’s disclosure that was found proper under this 
rule, see Debra Cassens Weiss, Lawyer Told Police About Client’s Alleged Plot After 
Speaking with Ethics Hotline, ABA J., Jan. 12, 2016 (lawyer appropriately informed 
the police that his client told him about “acquiring body armor and assault rifle parts” 
to “take back possession of his house”). 

46. N.Y. State Bar Ass’n, Ethics Op. 866 (2011), https://perma.cc/BHR4-3TC6. 

47. ABA, Canons of Prof. Ethics 37 (1967). 

48. Roger C. Cramton & Lori P. Knowles, Professional Secrecy and Its Exceptions: 
Spaulding 

v. Zimmerman Revisited, 83 Minn. L. Rev. 63 (1998). 

49. [Authors’ footnote.] Civil cases are often settled by the parties without court 
supervision or review. In this case, however, there was there a “petition for settlement” 
and a court order approving it. The reason for court approval of the settlement in this 
case was that in Minnesota during the 1950s, if one of the parties was a minor, the 
settlement had to be presented to a judge for approval before it became final. In 
Spaulding, the parties reached their settlement 16 days before David ceased to be a 
minor. 

50. Cramton & Knowles, supra n. 48, at 93-94. 

51. Code of Med. Ethics Op. 1.2.6: Work Related & Independent Medical 
Examinations (June 1999), https://perma.cc/L6ZP-3GM6. 

52. Timothy W. Floyd & John Gallagher, Legal Ethics, Narrative, and Professional 
Identity: The Story of David Spaulding, 59 Mercer L. Rev. 941, 951 (2008). 

53. David Spaulding reported that because the aneurysm was so large, the 
doctors had to cut the recurrent laryngeal nerve, resulting in a permanent speech 
defect that caused him for ten years to sound “kind of feminine,” and even after 
further surgery, he was unable to project his voice. Id. at 949, 952. Spaulding earned 
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a teaching certificate, but this defect caused him to be unable to teach in a classroom. 
Id. at 952. 

54. The doctrine of mutual mistake allows a party to avoid a contract if both parties 
are mistaken about a fact that was a basic premise of the contract. In addition, under 
modern contract doctrine, a party sometimes can avoid the contract if even that party 
alone was mistaken about such a fact. Restatement (Second) of Contracts §§ 152- 
153 (1981). At the time this case was litigated, it was possible to avoid a contract 
because of a unilateral mistake, but only if there was “concealment or, at least, 
knowledge on the part of one party that the other party is laboring under a mistake.” 
Keller v. Wolf, 58 N.W.2d 891, 895 (Minn. 1953). 

55. Cramton & Knowles, supra n. 48, at 71. 

56. Id. 

57. Spaulding v. Zimmerman, 263 Minn. 346, 351-352 (1962). 

58. Id. at 352. 

59. Cramton & Knowles, supra. n. 48, at 74. 

60. Timothy W. Floyd and John Gallagher claim that Roberts’s failure was 
negligent and grossly incompetent. Floyd & Gallagher, supra n. 52, at 947-948, 956. 
But curiously they also state that Roberts didn’t ask because he didn’t want to furnish 
his own report. Id. at 950. The Spauldings hired Roberts because the only other 
lawyer in town was an elderly “income tax man.” Id. at 947. 

61. Mitchell M. Simon, Discreet Disclosures: Should Lawyers Who Disclose 
Confidential Information to Protect Third Parties Be Compelled to Testify Against Their 
Clients?, 49 S. Tex. L. Rev. 307 (2007). New Hampshire’s Rules of Professional 
Conduct at the time the survey was conducted permitted disclosure to “prevent the 
client from committing a criminal act . . . likely to result in death or bodily harm or 
substantial injury to the financial interest or property of another.” N.H. Rules of Prof’! 
Conduct R. 1.6(b)(1) (2011). 

62. This number represents only a 4 percent response rate, but the responses by 
those who did respond are interesting. 

63. Simon, supra n. 61, at 340. 

64. Leslie C. Levin, Testing the Radical Experiment: A Study of Lawyer Response 
to Clients Who Intend to Harm Others, 47 Rutgers L. Rev. 81 (1994). The response 
rate was 40 percent. 

65. N.J. Rules of Prof’l Conduct R. 1.6 (1984) provides in relevant part: 

(b) A lawyer shall reveal [confidential] information to the proper authorities, as 
soon as, and to the extent the lawyer reasonably believes necessary, to prevent the 
client or another person: 

(1) from committing a criminal, illegal or fraudulent act that the lawyer reasonably 
believes is likely to result in death or substantial bodily harm or substantial injury to 
the financial interest or property of another; . . . 

(c) If a lawyer reveals information pursuant to RPC 1.6(b), the lawyer also may 
reveal the information to the person threatened to the extent the lawyer reasonably 
believes is necessary to protect that person from death, substantial bodily harm, 
substantial financial injury, or substantial property loss. 
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66. Levin, supra n. 64, at 129. 

67. Id. at 132-134. 

68. The counterpart to Rules 1.6(b)(2) and (3) in the Restatement is at § 67. The 
standard articulated in the Restatement is similar to that in Rule 1.6, though organized 
differently. 

69. Rule 1.6, Comment 8. 

70. The question of what “substantial” means in this context has not yet been 
resolved. It is unclear whether “substantial” is determined by a percentage of assets 
or by an absolute dollar amount. If the victim is a large corporation with billions of 
dollars of assets, is the loss of a million dollars not a “substantial” injury? Could a tax 
fraud cause a “substantial” injury even though the federal government’s revenues are 
so large that the loss of funds from any individual or corporate taxpayer would be 
insubstantial? 

71. Rule 1.6(b)(3). 

72. There are instances in which a past act might cause physical harm in the 
future, such as situations in which a company has dumped carcinogenic material into 
a landfill or, as in the Garrow case, where an uncertainty about whether crime victims 
are living or dead causes severe anguish and perhaps accompanying physical harm 
to their families. But in most cases involving physical harm, the line between past and 
future harm is “brighter” than in cases of fraud. 

73. See generally ABA, Task Force on Corporate Responsibility, explanation of 
Amendment to Rule 1.6(b) of the ABA Model Rules of Professional Responsibility 
(2003), https://perma.cc/XF7X-D9WQ. 

74. Rule 1.13, discussed below and in Chapter 8, comes into play when a lawyer 
represents an organization such as a corporation, and it strikes a similar balance. 
Rule 1.13 permits (but does not require) a lawyer to disclose confidences if despite 
the lawyer’s efforts, the organization is violating a law, the highest authority in the 
organization fails to act appropriately, and the violation of law is reasonably certain to 
result in substantial injury to the organization. Also, Rule 3.3, discussed in Chapter 11, 
may require a lawyer to disclose to a tribunal that the lawyer’s client or other witness 
has provided false testimony. 

75. For a detailed discussion of the story of the Enron scandal and related 
developments, see Thomas G. Bost, Corporate Lawyers after the Big Quake: The 
Conceptual Fault Line in the Professional Duty of Confidentiality, 19 Geo. J. Ethics, 
1089, 1093-1118 (2006). 

76. Arthur Andersen LLP v. United States, 544 U.S. 696 (2005). 

TT. Katten & Temple, LLP, Nancy A. Temple, Partner, 
http://kattentemple.com/attorneys/#nancy (last visited Aug. 24, 2019). 

78. Public Company Accounting Reform and Investor Protection (Sarbanes-Oxley) 
Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (codified as amended in scattered 
sections of 18 U.S.C., 15 U.S.C., and 28 U.S.C.). 

79. Senator John Edwards, 148 Cong. Rec. 86551 (July 10, 2002). 

80. Public Company Accounting Reform and Investor Protection Act of 2002 § 307 
(codified at 15 U.S.C. § 7245) (requiring the SEC to issue rules requiring securities 
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lawyers to report violations of securities laws by company agents up the chain of 
command); 17 C.F.R. § 205 (2011) (implementing regulation). 

81.17 C.F.R. § 205.3(d)(2). 

82. Harvey L. Pitt, Alan B. Levenson Keynote Address at the Securities Regulation 
Institute, Coronado, Cal., Jan. 29, 2003, 
http://www.sec.gov/news/speech/spch012903hlp.htm. The history outlined in this 
paragraph is described in ABA, Task Force on Corporate Responsibility, supra n. 73. 

83. ABA, Center for Profl Responsibility, A Legislative History: The Development 
of the Model Rules of Professional Conduct, 1982-2013, at 123-135 (Art Garwin ed., 
2013) (documenting the proposal of the Ethics 2000 Commission to amend Rule 1.6 
to add language identical to the language eventually adopted by the ABA, and the 
2001 rejection of this proposed language by the House of Delegates). 

84. Peter Behr, Deal to Take Over Enron Unravels; Once Proud Energy Trading 
Firm Left Near Bankruptcy; Market Impact Feared, Wash. Post, Nov. 29, 2001, at E1. 
For further discussion of the Enron scandal, see Roger C. Cramton, Enron and the 
Corporate Lawyer: A Primer on Legal and Ethical Issues, 58 Bus. Law. 143 (2002). 

85. ABA, Task Force on Corporate Responsibility, supra n. 73, at 16 n. 38. 

86. The ABA narrowly adopted the language by a vote of 218 to 201. ABA, supra 
n. 83, at 139-140. 

87. Id. at 326-327. 

88. Shawn Harpen, Eric Landan & Kathryn Lohmeyer, Ethically Speaking: The 
SEC’s Proposed Noisy Withdrawal Rule: Intended and Unintended Consequences, 
49 Orange Cnty. Law. 42 (2007). 

89. Stanley Keller, Dealing with the SEC’s Standards of Professional Conduct for 
Attorneys, 35th Ann. Sec. Inst. 2 (2017), https://perma.cc/XZN8-2H7C. 

90. A July 2009 article reports that “the SEC has not brought any enforcement 
actions under these [Sec. 307] rules.” Bowne Securities Connect, Attorneys Facing 
Vigorous Enforcement Stance from the SEC (July 2009); see also William McLucas et 
al., SEC Enforcement Developments: Renewed Focus on Lawyers, 45 Sec. Reg. & L. 
Rep. 1987 (Oct. 28, 2013), linked from 
https://www.wilmerhale.com/en/insights/publications/sec-enforcement-developments- 
renewed-focus-on-lawyers (only citing Isselmann regarding “renewed focus” by SEC 
on lawyer misconduct as of 2013). 

91. Kim T. Vu, Conscripting Attorneys to Battle Corporate Fraud Without Shields or 
Armor? Reconsidering Retaliatory Discharge in Light of Sarbanes-Oxley, 105 Mich. L. 
Rev. 209, 213-214 (2006). 

92. Cathleen Flahardy, Chutes and Ladders, Corp. Legal Times, Jan. 2005. 

93. Tamara Loomis, SEC Gores GC in Sarbanes-Oxley Dustup, Legal Times, Jan. 
24, 2005. 

94. Some state courts have adopted the language of Model Rules 1.6(b)(2) and 
(3) without modification, but some have declined to add this language to their state 
ethics codes. Another large group of states have adopted some version of these 
provisions but have made a sprawling array of modifications in the language. The 
variations in the language of Rule 1.6 as adopted by the states are explained at ABA, 


463 


CPR Policy Implementation Committee, Variations of the ABA Model Rules of 
Professional Conduct, Rule 1.6, Confidentiality of Information (Nov. 26, 2018), 
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibili 
ty/mrpc_1_6.pdf. 

95. As noted in Chapter 2, there are many instances when the ethics rules of 
particular states diverge from the Model Rules. The divergence can be dramatic. For 
example, when the ABA amended Rule 1.6 in 2003, four states required (rather than 
permitted) disclosure to rectify substantial loss from client crimes or frauds involving a 
lawyer’s services. ABA, Task Force on Corporate Responsibility, supra n. 73, at 14-15 
n. 33. There continue to be many variations among the states in the language used to 
authorize or require revelation of client fraud, so it is especially important for 
practicing lawyers to be familiar with the rules of their own jurisdictions. 

96. N.C. Bar Ethics Comm., Formal Op. 2005-9 (Jan. 20, 2006). 

97. Debra Cassens Weiss, Sarbanes-Oxley Governed Lawyer’s “Noisy 
Withdrawal” in Stanford Case, ABA J., Feb. 19, 2009. (Note that the “withdrawal” in 
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98. United States v. Stanford, 805 F.3d 557, 565 (5th Cir. 2015). The appeal did 
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99. Not all states have used this language, and some states, such as New York, 
have omitted Rule 4.1(b) entirely. See N.Y. Unified Court Sys., Rules of Professional 
Conduct R. 4.1 (2017). 
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CHAPTER 5 
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The Attorney-Client 
Privilege and the Work 
Product Doctrine 


A. Confidentiality and attorney-client 
privilege compared 


1. Source of the privilege 
2. Scope of the privilege 
3. Methods of enforcing the privilege 


B. The elements of attorney-client 
privilege 


Communication 

Privileged persons 

Communication in confidence 

Communication for the purpose of seeking legal 
assistance 
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C. Asserting the privilege 


D. Waiver of the privilege 
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E. Exceptions to the privilege 


1. The Sixth Amendment 

2. Lawyer self-defense 

3. Other revelations permitted or required by the ethics 
codes 

4. The crime-fraud exception 


F. The death 
of the client 


1. Introduction 
2. The suicide of Vincent Foster 


G. The attorney-client privilege for 
corporations 


H. The attorney-client privilege for 
government officials 


I. The work product doctrine 


This chapter focuses on the law of attorney-client privilege. The 
privilege is a rule of evidence that protects clients from being 
compelled to disclose information about communications with their 
lawyers. Lawyer-client communications are protected by the privilege 
if the lawyer and client communicate in confidence to seek or to 
deliver legal advice or legal services. 

We begin by comparing a lawyer’s ethical duty to protect client 
confidences (discussed in Chapter 4) and the privilege protecting 
lawyer-client communications. We then lay out the elements of the 
privilege and discuss how and when attorneys invoke the privilege. 
We go on to examine doctrines that can be used to defeat claims of 
privilege, including waiver and the crime-fraud exception. We next 
explore how the attorney-client privilege applies when corporations or 
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government agencies rather than natural persons are clients. We 
conclude by explaining the related work product doctrine. 


A. Confidentiality and attorney-client 
privilege compared 


While the ethical duty of confidentiality and the attorney-client 
privilege are both based on the idea that a legal system works best 
when clients can speak openly to their attorneys, | they are 
fundamentally different in many other respects. The following table 
summarizes these differences. 


Differences between confidentiality and privilege 


Ethical duty to protect Attorney-client privilege 
confidences 
Source Ethical duty, Rule 1.6 Common law evidence rule 
Scope Information relating to the Narrower scope: confidential 
representation of a client communication between a lawyer 
(obtained from any source) and a client for the purpose of 


obtaining legal advice 


305 
Method of Professional discipline for Quash subpoena or otherwise 
enforcement improper revelation of exclude the communication as 


confidences evidence 


1. Source of the privilege 


Are the rules of the attorney-client privilege laid out 
somewhere? 
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Unlike the ethical rule requiring lawyers to protect client confidences, 
there is not a single official rule for attorney-client privilege. The 
drafters of the Federal Rules of Evidence attempted to create a 
uniform statement of the privilege, at least for the federal courts, 
when they proposed Rule 503. This rule was not formally adopted, 
but even so, it effectively summarizes the general rule. Also, the 
American Law Institute has summarized the rules on attorney-client 
privilege in the Restatement, §§ 68 to 86. We focus on the 
Restatement version to explain this set of rules. 


Are the rules on attorney-client privilege the same in all state 
and federal courts? 


The law of confidentiality is set forth in state rules of professional 
conduct. In contrast, privilege is a common law doctrine. The exact 
scope of the protection is somewhat different in each state. When 
federal courts apply state law (e.g., in diversity cases), they also 
apply state privilege rules.2 When federal courts apply federal law, 
they apply a federal common law of privilege, and there are slight 


variations in that law among the different circuits. Nevertheless, the 
courts agree about the basic elements of the privilege. 


2. Scope of the privilege 


As discussed in Chapter 4, the scope of the ethical duty to protect 
client confidences is very broad. With a few exceptions, a lawyer 
must protect as confidential all “information relating to the 
representation of a client.” In contrast, the privilege covers only a 
relatively small part of that which is confidential: private 
communications between lawyer and client in which legal advice or 
other legal service is sought or delivered. The privilege protects only 
those types of communications, not any underlying information. 


FOR EXAMPLE: If a lawyer interviews a witness to an accident 
that is the subject of a lawsuit, the information is confidential but 
not covered by the attorney-client privilege because the 


communication is not between attorney and client. On the 
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other hand, because of the privilege, if the lawyer interviews his 
own client about the accident, neither of them can be compelled 
to testify about what they said during that conversation. 


3. Methods of enforcing the privilege 


The confidentiality and privilege rules are enforced in different ways. 
If a lawyer violates a confidentiality rule, the lawyer might be subject 
to discipline. If a lawyer seeks information that an opposing lawyer 
claims is privileged, the lawyer claiming privilege might move to 
quash a subpoena or object to compliance with a discovery request. 


B. The elements of attorney-client 
privilege 


1. Communication 


The attorney-client privilege protects only “communications” between 
lawyer and client, including face-to-face conversations, telephone 
calls, memoranda, e-mails, text messages, or any other modes of 


exchanging information. The privilege protects communications from 


the client to the lawyer and those from the lawyer to the client.’ 
However, as we explain below, the privilege provides a shield only 
against disclosure of the communication itself, not against disclosure 
of the underlying facts that were communicated. Also the mere 
presence of a lawyer during a non-privileged conversation (such as 
where the communication is not for the purpose of giving or receiving 
legal advice) does not turn the conversation into one that is 
privileged. 


FOR EXAMPLE: During closed-door testimony to the House 
Intelligence Committee investigating Russian attempts to 
influence the 2016 presidential election, Donald Trump Jr. was 
asked about a conversation with his father shortly after he was 
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offered “dirt” on Trump’s election opponent Hillary Clinton and 
his subsequent meeting with a Russian lawyer. He refused to 
answer the questions, invoking attorney-client privilege because 
a lawyer had been present during the conversation with his 
father. One commentator noted that the privilege could not be 
invoked “just because an attorney happened to be in the 


room.”8 


2. Privileged persons 


Does the privilege protect communications with a lawyer’s 
colleagues and staff? 


Yes. Most lawyers work closely with other lawyers, secretaries, 
paralegals, and investigators. Communications with these colleagues 
and agents of a lawyer are privileged. Also, a lawyer’s or secretary’s 
notes of a privileged conversation are privileged, just as if the client 
had made her own notes and brought them to the lawyer in the form 
of a memorandum. 


Does the attorney-client privilege cover communications with 
anyone other than lawyers, clients, and agents of the lawyer? 


Sometimes an interpreter is needed to translate the conversation 
between a lawyer and a client who does not speak English or who is 
hearing-impaired. These conversations are privileged despite the 
presence of a necessary third person. This would also be true if a 
client needs another person to be present to enable or facilitate 
communication with the lawyer, such as for psychological support.? 

If a minor child brings his parents to an interview with his lawyer, 
the parents have a legitimate role in assisting the communication. 1° 
The same would be true if a legal guardian accompanies a person 
who has been adjudicated incompetent, such as a person with 
cognitive deficits or dementia.’ A lawyer should not casually allow a 
third person to be present during a confidential communication 
because that person’s presence could result in a finding that the 
communication is not privileged. If a client brings a third person to a 
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meeting with a lawyer, the lawyer should clarify the role of the third 
person. !2 


What if the client has talked to the lawyer but has not yet hired 
her? 


Suppose a client who wants to hire a lawyer communicates with an 
attorney, but then chooses not to retain her. This communication with 


a prospective lawyer would be privileged.'? Otherwise, a client might 
not be able to share enough information for the lawyer and client to 
decide whether to move forward with the representation. 


If two lawyers are representing a client, would their 
conversations about the case be protected by the privilege? 


In general, yes. Privilege extends to discussing client 
communications with other lawyers in the lawyer’s firm. In addition, 
lawyers at two different firms who are representing two parties with 
common interests, such as co-defendants, can discuss a joint 
strategy without waiving the privilege. Recently, some courts have 
extended the privilege to cover such communications even when a 
lawsuit is not pending or threatened (such as premerger talks 
between lawyers for two companies), provided that the purpose of the 
communication is to further a common legal interest of the clients and 


not primarily to discuss business matters. '4 


3. Communication in confidence 


For a communication to be privileged, the client must reasonably 
believe that it is confidential. Conversations that occur when 
strangers are also present are not privileged.'° There are signs in 
some hospital elevators cautioning doctors not to discuss patient 
matters in public places. Lawyers are well advised to be equally 
careful, for the same reasons. Lawyers need to protect confidences 
to comply with their ethical obligation to respect the privacy of their 
clients and to avoid inadvertent waiver of attorney-client privilege. 
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Suppose a school or employer has an announced policy that 
allows it to monitor e-mail sent through its server. If a student or 
employee e-mails a lawyer using that server, is the 
communication privileged? 


Probably not. Most but not all cases have held that the privilege is 
waived under these circumstances, at least when the school or 
employer has circulated a warning that the institution has a right to 


monitor e-mails sent through its system. '® 


As noted in Chapter 4, the ABA has suggested that lawyers should 
advise clients not to communicate with them on employer-based 
computer systems. 


Are prisoners entitled to have privileged e-mail communications 
with their lawyers? 


The courts are somewhat divided on this question. Most have said 
that prison officials are allowed to monitor all electronic 
communications between prisoners and other persons, including their 
lawyers, and may use these communications against the prisoners in 
further proceedings. |’ The rationale for this exception is that 
prisoners “consent” to inspection of their e-mail as a condition of 
being able to use this method of communication, and that prisoners 
can communicate with their lawyers privately by mail, telephone, and 
in person. In practice, however, prisoners face many barriers to 
effective communication with their lawyers by means other than e- 
mail. 18 

Usually, lawyers and clients are permitted to communicate in 
confidence even if the client is incarcerated. In some cases involving 
accused terrorists, however, there are indications that the prosecutors 
have monitored or recorded lawyer-client conversations. This raises a 
question about whether the government is intruding on privileged 
communications. 


FOR EXAMPLE: Abd Al-Rahim Hussayn Muhammad AI-Nishiri 
is the accused mastermind of the bombing in 2000 of the Navy 
ship USS Cole. Al-Nishiri was arrested in 2002 and spent four 
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years at secret overseas CIA prisons called “black op” sites, 
where he was subjected to torture, including waterboarding. He 
was transferred in 2006 to Guantanamo Bay Naval Base and 
was finally arraigned before a military commission in 2011. If 
convicted, he would face the death penalty. The case has 
remained in pretrial proceedings ever since. In 2017, Al-Nishiri’s 
three appointed defense counsel found a microphone in a room 
where they had previously met with Al-Nishiri. They concluded 
that any communications with their client would violate Al- 
Nishiri’s attorney-client privilege and withdrew as his lawyers. !9 
A military commission refused to allow the withdrawal, and a 
military appellate court affirmed the commission’s decision in 


2018.29 


Intelligence agencies can intercept and store communications 
among lawyers and foreign clients. Does national security take 
priority over privilege in such cases? 


This is an open question. The multinational firm of Mayer Brown 
represented the government of Indonesia in a trade dispute with the 
United States. In 2014, leaked information by former National 
Security Agency (NSA) contractor Edward Snowden revealed that the 
Australian counterpart of the NSA had monitored privileged 
communications between Mayer Brown and the Indonesian 
government. The Australian agency offered to share the intercepted 
information with the American government. 

Another leaked document showed that intelligence agencies 
share collected information with other U.S. agencies, such as the 
Department of Agriculture, for use in trade negotiations. Professor 
Andrew Perlman commented that 


[ylou run out of options very quickly to communicate with someone 
overseas. Given the difficulty of finding anything that is 100 percent 
secure, lawyers are in a difficult spot to ensure that all of the information 


remains in confidence.2' 


Can border agents search the electronic devices of American 
lawyers when they reenter the United States from abroad, even if 
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the devices might contain privileged information? 


Sometimes attorneys leave the United States to meet with clients or 
to attend professional meetings. U.S. Customs and Border Protection 
agents have broad discretion to conduct searches at border 
crossings.22 CBP searched more than 30,000 cell phones and 


computers at the border in 2017.22 Former ABA President Linda 
Klein wrote to then Secretary of Homeland Security John F. Kelly: 


|... urge you to... preserve the attorney-client privilege . . . during 
border crossings. . . . [JJust as border security is fundamental to national 
security, so too is the principle of client confidentiality fundamental to the 


American legal system.24 


After officials in the Department of Homeland Security met with the 
ABA in 2018, DHS revised its policy to respond to the ABA's 
concerns. CBP agents are now directed to refer claims of privilege to 
a senior CBP lawyer for evaluation and to destroy any copies of 
information that CBP officials determined to have been privileged.?° It 
is doubtful whether these steps are sufficient, and the ABA continues 
to advocate for stronger protections.2° 


4. Communication for the purpose of seeking 
legal assistance 


Communication is privileged only when its purpose is to obtain legal 
assistance. If a client asks for “business” advice (such as an 
investment tip), the conversation is not privileged. 


FOR EXAMPLE: Suppose that a lawyer’s friend confesses to 
him that she caused an automobile accident and fled the scene. 
She tells him about this event because she needs his advice 
and support as a friend, not because she wants his legal help. 
The fact that the friend happens to be a lawyer does not render 
her admission privileged. He could be required to testify about 


what she told him.2/ 
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If a conversation with a lawyer is partly for the purpose of 
seeking legal advice and partly to obtain personal advice, is the 
whole conversation privileged? 


No. Only the part of the conversation that relates to the legal advice is 
privileged. 


FOR EXAMPLE: Suppose, as in the example above, the friend 
calls the lawyer and asks for legal advice about the car 
accident. During the conversation, she also reveals that she is 
having an extramarital affair. The conversation about the car 
accident is privileged, but the conversation about the affair is 
not. If the friend also asks for legal advice about the affair, the 
whole conversation is privileged. Likewise, if she says that she 
caused the accident because she was speeding away to avoid 
being seen with her lover, the whole communication probably is 
privileged. 


If a client tells a lawyer some factual information during a 
privileged conversation, can the client claim privilege to avoid 
testifying about those facts? 


No. The communication with the lawyer is privileged, but the 
underlying facts are not. The facts might be protected by a different 
privilege, such as the privilege against self-incrimination. But if other 
privileges don’t apply and the client is required to testify about the 
facts, she must disclose them. 


FOR EXAMPLE: A client meets with the lawyer who is 
defending her in a civil automobile accident case. The client 
confesses to the lawyer that she had taken more than the 
prescribed dose of a pain-killing drug that causes drowsiness 
before starting to drive on the day of the accident. Neither the 
lawyer nor the client could be compelled to testify about what 
the client told the lawyer. However, if asked whether she had 
taken the drug that day, and if so, how much she had taken, the 
client could not invoke the attorney-client privilege to avoid 
revealing those facts. 
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If the underlying information isn’t privileged, of what use is the 
privilege to someone who doesn’t want to disclose that 
information? 


It can matter a great deal. First, lawyer-client communications often 
involve theories and tactics, not simply facts, so much information is 
protected. Second, obtaining disclosure of underlying facts isn’t so 
simple. In criminal cases, prosecutors have no right to take 
depositions from defendants or to force them to take the stand. 
Therefore they cannot obtain information from defendants without 
granting them immunity from prosecution. If there were no attorney- 
client privilege, a prosecutor might be able to call a defendant’s 
lawyer as a witness and ask what the defendant and the defense 
counsel said to each other about certain aspects of the case. 

In civil cases, the parties can use discovery to compel disclosure 
of facts, but discovery is expensive and is not always employed. If 
there were no privilege or work product doctrine (described later in 
this chapter), a lawyer could simply take the deposition of the other 
side’s lawyer to learn all about the facts, strengths, and weaknesses 
of an opponent's case. 


If a client gives a lawyer a document (say, a copy of a contract) 
related to the representation, does the document thereby 
become a privileged communication? 


No. The document is a piece of evidence. The lawyer or the client 
could be compelled to provide a copy of the document to an adverse 
party. Lawyers are not allowed to hide evidence for clients. We return 
to this issue in Chapter 11. 


Does the attorney-client privilege protect any documents? 


Yes. Some papers are privileged, but only if the papers themselves 
are lawyer-client communications for the purpose of obtaining legal 
advice. For example, if a client prepares a summary of the facts of his 
case for his lawyer so that the lawyer can better advise him, that 
document is privileged. The mode of communication by the client is 
not important. It may be oral, written, or even nonverbal 
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communication by the client in confidence to the lawyer. If the 
communication is a document, it must have been written at the same 


time as or after the client's first communication with the lawyer.2° 
May a lawyer be forced to reveal the identity of a client? 


In general, the identity of a client is not privileged. But the law is not 
entirely settled, and some courts have protected a client's identity if 
disclosure would be the equivalent of revealing a client confidence or 
would incriminate the client in the very criminal activity for which the 


client sought advice in the first place.29 


FOR EXAMPLE: In 2003, a court approved an IRS subpoena to 
a Dallas law firm to disclose the names of 600 clients whom the 
firm had advised to use a certain kind of tax shelter. The firm 
challenged the subpoena, arguing that compliance would reveal 
client identities and advice the firm had given to particular 
clients, just the sort of information that the privilege was 
designed to protect. The government successfully countered 
that the privilege “does not protect the name, address, or 
whereabouts” of a client who receives tax advice, nor the 
amount of fees paid for the advice.°? The government cracked 
down on the firm’s clients. Some of the clients then sued the 
firm for giving erroneous advice that the shelters were 
legitimate. The firm paid $81 million in damages and $76 million 


in tax penalties and then dissolved.’ The government won a 
similar court battle for the names of more than 600 clients who 
purchased dubious tax shelters promoted by the firm of Sidley 


Austin, Brown & Wood.32 


FOR EXAMPLE: Two anonymous users of the website Topix 
wrote posts accusing William Hickman Ill, the chairman of the 
Kentucky Pikeville-Pike County Airport Board, of 
embezzlement. He sued them for defamation. The defendants 
claimed that their speech was protected by the First 
Amendment because Hickman was a public figure. The 
defendants’ lawyer entered his appearance without revealing 
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the identity of his clients. Hickman issued a subpoena seeking 
their names. Defendants argued that in addition to the First 
Amendment, the attorney-client privilege prohibited the 
disclosure of their identity. In quashing the subpoena, the court 
held that while the identity of a client typically is not privileged, 
there was a limited exception when preserving anonymity itself 
was at issue in the litigation. The court found that defendants’ 
identities were privileged because the very reason why they 


retained an attorney was to maintain their anonymity.°° 


This table summarizes the elements of the attorney-client 
privilege. 


Elements of attorney-client privilege*4 


A communication is Comment 
privileged if: 


it occurs between privileged The communication may be oral, written, 
persons; electronic, etc. Privileged persons include 
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e lawyers, clients, prospective clients, 
interpreters; 


e others who participate in the lawyer-client 
conversation to facilitate the communication 
(such as parents of minors); and 

e secretaries, paralegals, and other agents of 
the lawyer or the client.°° 


the client reasonably believes The communication must be private, and if the 
it is confidential; and lawyer or the client reports on the 


communication to non-privileged persons, the 
privilege is waived. 


its purpose is to seek or to A communication not related to legal advice or 
provide legal advice or legal services, such as business or personal advice, is 
services. not privileged. 
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C. Asserting the privilege 


As the following table shows, a lawyer might assert the attorney-client 
privilege in many situations. 


Type of case 


Criminal cases 


Civil cases and 
administrative 
adjudications 


Legislative and 
administrative 
investigations 


A reporting statute 
appears to compel a 
lawyer to disclose a 
communication 


A lawyer might assert privilege if: 


A lawyer or a client is subpoenaed to testify before a 
grand jury. 

A lawyer is subpoenaed to testify before a petit (trial) 
jury. 

A client is cross-examined during a trial. 


A client’s documents are seized from his lawyer pursuant 
to a search warrant. 


Discovery is sought from a lawyer or a client through 
depositions, interrogatories, or requests for production of 
documents. 


A lawyer is called to testify before a judge or jury at trial. 


A lawyer or a client is subpoenaed to testify before a 
legislative committee or an administrative agency. 


A lawyer seeks to avoid disclosure by preemptive 
proceeding (e.g., declaratory judgment or injunction) or 
invokes the privilege to defend against penalties for not 
having made disclosures (as in Belge, discussed in 
Chapter 4). 


If a prosecutor threatens a lawyer with adverse consequences 
unless the lawyer declines to reveal confidential or privileged 
information, what should the lawyer do? 


A prosecutor or investigator might informally ask a lawyer for 
information that the lawyer believes is confidential or privileged. ABA 
ethics opinion 10- 456 warns that a lawyer would violate Rule 1.6(a) if 
he voluntarily reveals confidential information to defend himself, 
based on Rule 1.6(b)(5), against an accusation by the prosecutor. 
The opinion states that in this situation, the lawyer should refuse to 
divulge the information and should tell the prosecutor or investigator 
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that he will reveal the information only if the prosecutor serves a 
grand jury subpoena and a judge rejects his motion to allow him to 
protect the information. Receipt of a grand jury subpoena provides 
the lawyer with the opportunity to ask the presiding judge to rule that 
the information is privileged or confidential. 

In any of these situations, if a party has a valid claim to a privilege, 
a judge should not order the party to reveal the privileged information. 
On the other hand, even if a party believes that the privilege claim is 
valid, a judge might disagree and order disclosure of the 
communication. That would be a basis for appeal. 


What happens if the police seize documents from an attorney 
and then the client claims that the documents are privileged? 


Some prosecutors’ offices, including the U.S. Department of Justice 
(DOJ), have issued detailed procedures to minimize the risk of 
access to potentially privileged information seized by agents from an 
attorney’s office. Among other measures, DOJ requires assembling 
a “privilege team” that would establish procedures about how to 
conduct the search to preserve privilege. After the documents are 
seized and the attorney claims that some of the documents are 
privileged, the privilege team or a judicial officer would review the 


documents to determine whether any are privileged.?’ 


FOR EXAMPLE: In 2018, FBI agents searched the office, 
apartment, and hotel room of Michael Cohen, Donald Trump’s 
personal lawyer. Agents seized boxes of documents as well as 
cell phones, tablets, and computer hard drives.?° Prosecutors 
then charged Cohen with multiple counts of tax evasion and 
violation of campaign finance laws. He claimed that some of the 
seized documents were privileged. He sought a court order to 
prevent the examination of those documents. The judge hearing 
the case appointed a former federal judge as a special master 
to determine which of the seized materials were privileged. The 
master completed her review three and a half months later, and 
found only a small fraction of the four million seized documents 
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were privileged.22 Cohen ultimately pled guilty to the charges 
and was sentenced to three years in prison.4° 


D. Waiver of the privilege 


The attorney-client privilege can be waived. The privilege is waived if 
the client reveals the privileged information to a non-privileged 
person. If the client reveals the information to a privileged person, the 
privilege is not waived. 


Can a client waive the privilege inadvertently? 


Yes. A client may reveal privileged information in a casual 
conversation with a non-privileged person. Sometimes this results in 
an unintentional waiver of privilege. 


FOR EXAMPLE: Stephanie Lenz made a 29- second video*' of 
her toddler dancing to “Let’s Go Crazy” by Prince and posted it 
on YouTube. Universal Music, which held the copyright, 
demanded that YouTube remove the video from its website. 
Lenz sued Universal, claiming that her video was a “fair use” 
under the copyright law. During the litigation, Lenz sent an e- 
mail to her mother saying that her lawyer was planning a 
publicity blitz related to the suit and that any legal fees would 
come out of the settlement. She sent an e-mail to a friend 
saying that her lawyer was “salivating” about suing Universal 
Music. Also, in an online chat with a friend, she said that her 
lawyer had advised her to sue under federal rather than 
California law to avoid a retaliatory suit by Universal. At a 
deposition, she refused to answer questions about her motives 
for suing and the strategy of the case, but a federal district court 
held that she had waived the privilege through these social 


conversations with non-privileged persons.*2 


FOR EXAMPLE: The Securities and Exchange Commission 
issued an investigative subpoena requiring an investment 


482 


advisory company to turn over all electronic documents relating 
to a certain company within six days. The company submitted 
the documents without reviewing them to see whether any of 
them might include privileged communications with its lawyer. It 
later discovered that the documents included 200 e- mails that 
were arguably covered by the privilege. The court held that the 
company had waived the privilege by not reviewing the 
documents before submission despite the short period allowed 


by the subpoena.*° 


What happens if a client relies on privileged communications 
while suing her lawyer? 


If a client puts a privileged communication into issue in a case, the 
client waives privilege. Therefore, if a client sues a lawyer for 
malpractice and asserts that the lawyer gave her incorrect advice, the 
lawyer may reveal the details of the relevant conversations for the 


purpose of self-defense.*4 


What if a lawyer reveals privileged communications to a non- 
privileged person? 


Privilege can be waived by the client’s lawyer if the client has 
authorized the waiver. The client could authorize the lawyer to waive 
privilege by telling the lawyer that he may do so (express authority), 
by giving the lawyer directions that imply that the lawyer may waive 
(implied authority), or by making a statement to a third party that the 
lawyer has the authority to waive privilege (apparent authority).4° If 
the lawyer deliberately reveals the information without having 
express, implied, or apparent authority, the revelation does not effect 
a waiver of privilege.*© 

The doctrine concerning the waiver of privilege is more muddled 
when a lawyer inadvertently reveals privileged information without 
client authorization. Suppose a lawyer, in responding to a discovery 
request, inadvertently includes a privileged letter to an adversary with 
some non-privileged letters. Most jurisdictions examine the facts of 
the disclosure and hold that the disclosure does not waive the 
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privilege if the lawyer had taken reasonable precautions to prevent it 


and prompt action to recover the misdirected information.*’ This is a 
bit odd because the precautions taken by the attorney have nothing 
to do with whether the client authorized the disclosure. The approach 
of these cases also is problematic because it makes decisions 


unpredictable.*® 
Can a lawyer waive privilege by failing to invoke it during a trial? 


Yes. Suppose that a lawyer’s client is examined on the witness stand 
by opposing counsel, who asks the client a question about a 
privileged communication. The lawyer could and should claim the 
privilege unless the client has authorized the lawyer to waive it.49 But 
if the lawyer fails to object and the client answers the question, the 
client waives the privilege by answering the question.°° 


Is the privilege lost if a lawyer represents two clients jointly? 


No. If two clients hire a lawyer jointly, they are considered common 
clients with a common privilege. 


FOR EXAMPLE: Suppose a brother and sister worked together 
on a scheme to forge checks. They jointly hire a lawyer to 
represent them. The presence of one client when the other tells 
the lawyer confidential information does not waive the privilege. 
Each client may invoke the privilege unless the other client has 
waived it.°' If the clients have a falling out and end up in 
litigation against each other, neither may claim the privilege 
unless they had agreed previously (as part of their agreement 
with their lawyer) that the privilege would continue to apply even 
if they ceased to be jointly represented.°2 


The privilege applies the same way even when clients approach a 
lawyer independently about a common problem, but only if the clients 


agree to share confidential information as common clients.°° 
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Can a client waive privilege by disclosing only part of a 
communication? 


Yes. A judge might find that the disclosure waived the privilege as to 
the other parts of the communication that relate to the subject matter 
of the portion that was disclosed.°* The reason for this “subject 
matter” test is to prevent the client from offering misleading testimony 


by revealing only a half-truth.°° 


Does a lawyer waive privilege by revealing information in 
response to a court order? 


Not necessarily. If a lawyer thinks that her notes on a conversation 
with her client are privileged, but a judge says that the communication 
was never privileged or that the privilege was waived, the judge might 
order the lawyer to turn over the notes. At that point, the lawyer may 
produce the notes. A lawyer who violates a court order would risk 
being jailed for contempt of court.°© (The same principle applies if a 
judge orders disclosure of information protected by the ethical rule on 
confidentiality.) Turning the information over in response to a court 
order does not waive the issue for purposes of appeal. 


E. Exceptions to the privilege 
1. The Sixth Amendment 


Can the privilege be overcome by a showing of evidentiary need 
to know the contents of the communication? 


The privilege is pretty close to absolute. Occasionally courts talk 
about balancing the privilege against a compelling need for a party to 
obtain a fair trial, but it is exceedingly rare for a court to override the 
privilege. The Supreme Court has expressly declined to decide 
whether the Sixth Amendment can overcome the attorney-client 


privilege.°’ A few cases in lower courts have weighed the Sixth 
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Amendment or other public policies against the attorney-client 
privilege and found that the privilege was not absolute. 


FOR EXAMPLE: The police charged Vela and another 
defendant with attempting to murder certain police officers. The 
defendants also brought a civil suit against the officers. To help 
prepare for their civil case, the officers gave statements to the 
police department’s lawyers. They also planned to testify 
against the defendants in the criminal case. The defendants 
asked the police department to turn over copies of the officers’ 
statements to counsel. The city invoked attorney-client privilege. 
The court found that the privilege applied but overrode it 
because upholding the privilege would “deprive a [criminal] 
defendant of his constitutional rights of confrontation and cross- 


examination.”°° 


FOR EXAMPLE: A Texas appellate court observed that where 
the police believed that a kidnapped baby might still be alive, a 
grand jury could subpoena a map of a possible gravesite drawn 
by the defendant for his attorney because “the attorney-client 
privilege was legitimately required to yield to the strong public 
policy interest of protecting a child from death or serious bodily 


injury.”°9 


2. Lawyer self-defense 


If a lawyer is charged with a crime and seeks to defend himself 
against the charges, may he reveal otherwise privileged 
communications with the client, without the client’s permission? 


The law is in flux, and the answer may depend on the jurisdiction. 


This situation may reflect another evolving exception to privilege.©° In 
a few cases, federal courts have stated that an attorney may reveal 
privileged information to defend himself. 


FOR EXAMPLE: Tucker represented a man named Forma. The 
SEC charged Forma with fraud and was preparing to indict 
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Tucker as well. To avoid indictment, Tucker wanted to reveal 
certain communications between Forma and himself. It was 
unclear whether Forma had claimed or waived attorney-client 
privilege, but the court assumed he had claimed it. The judge 
permitted Tucker to reveal the content of the communications, 
stating that because there was an objective basis for a charge 
against Tucker, he could reveal his discussions with Forma 
“under the self-defense exception to the attorney-client 
privilege,” which permits disclosure by an attorney “to defend 
himself against accusations of wrongful conduct.” The court 
cited other lower court cases for the existence of this 


exception.®' 


3. Other revelations permitted or required by the 
ethics codes 


In Chapter 4, we discussed eight explicit exceptions to the duty to 
keep client information confidential. One of these is Rule 1.6(b)(5), 
the lawyer “self-defense” exception. Some courts (as in the Forma 
case above) have read that exception into the doctrine of attorney- 
client privilege. Are all of the other exceptions to confidentiality also 
built into the law of privilege? In other words, if a lawyer chooses to 
reveal privileged information pursuant to an exception in the ethics 
rules, is the information no longer privileged? Or, since the privilege 
belongs to the client, does the lawyer have discretion to reveal 
confidences only if the client agrees to waive the privilege? 

The answer is not perfectly clear because claims of privilege in 
this context have seldom been litigated. In some instances, courts 
have found ethical rules persuasive in interpreting the privilege®2 or 
have gone further and permitted a lawyer to reveal otherwise 
privileged information by analogy to the self-defense exception to the 
ethics rule. It is important to keep in mind, however, that the two 
bodies of law remain distinct, and the existence of an exception to the 
confidentiality rule does not automatically mean that there is a 
corresponding exception to the privilege. 
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PROBLEM 5-1 


MURDER FOR HIRE 


This problem is based on a case in a western state. 


You are a criminal defense lawyer. Your client, Eddie Tillman, 
is charged with murdering his father, Will Tillman. You were 
appointed to represent Eddie on the morning that he was to be 
arraigned. You went to the jail immediately, stopping at the 
prosecutor’s office to read the charge. You learned that Eddie 
was accused of hiring a man named Todd Sikorski to kill Will. 
Sikorski is alleged to have driven to Wills house one night, 
knocked on the door, and killed Will with a single gunshot 
when he opened the door. Sikorski is accused of having taken 
Will's wallet, which was never found. There were no 
eyewitnesses. Sikorski bragged in a bar that Eddie Tillman had 
promised to pay him $100,000 for the murder; this boast led to 
his arrest. When Sikorski was arrested, he had $1,400 in cash 
in his pocket. 

The prosecutor told you that Sikorski is an old friend of 
Eddie’s. Sikorski now denies having played any role in the 
murder and claims that what he said in the bar was just a tall 
tale to impress his friends. Eddie also denies any involvement 
in the murder and claims that Sikorski must have killed his 
father while stealing his wallet. The prosecutor plans to try the 
two defendants together and let the jury decide who did it. The 
prosecutor suspects that Sikorski was telling the truth in the 
bar and that both men are guilty. 

After leaving the prosecutor’s office, you went to the lockup 
to see Eddie Tillman. The lockup does not have private 
facilities for lawyer-client interviews. Lawyers and clients sit in 
partitioned cubicles and converse through mesh screens. You 
and Eddie met to talk in one of these cubicles. Attorneys were 
interviewing other defendants in adjacent cubicles. You and 
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Eddie had to raise your voices to hear each other over the 
other conversations. 

Eddie told you that his father had abused him for years. 
The day before the murder took place, his father had 
threatened to kill him. Eddie said he had been very frightened 
of his father, and now he was afraid he would be sentenced to 
death because Sikorski was trying to pin the blame on him. 

Your hunch at this point was that Eddie had killed his father 
himself. You worried that the jury would convict Eddie of first- 
degree murder, in part to punish him for trying to pin the 
responsibility on Sikorski. Then he might well be executed. 

You said to Eddie, “You know, I’m worried that this whole 
thing might backfire. You might actually have a better chance if 
you admit your responsibility than if you try to blame it on 
Sikorski. Pointing the finger might make the jury want to punish 
you.” 

Eddie was thoughtful. “I’ve been wondering about that too. 
l'Il go that route, and just tell them | did it.” 

“| think that would be a good strategy,” you said. “They 
might forgive you for having tried to pin the blame on someone 
else if you back away from that idea and show some remorse.” 

“| think you’re right. There’s too much that points at me.” 

“OK,” you said. “I think this is a good way to go, but we 
have some time to think it through. Plead not guilty this 
morning, and we'll sort it all out before the trial.” 

The next day, Eddie called you. He had changed his mind 
about the strategy and decided that he wanted to stick with his 
original story and hope that the jury would blame Sikorski 
alone and regard the motive as robbery, not a payoff. But, 
Eddie said, there’s a problem. Another prisoner named 
Cabrales was sitting in the adjacent cubicle during your 
meeting with Eddie. He told Eddie that he overheard the whole 
conversation and was going to tell Sikorski about it. 

If the jury learns what Eddie said to you at the jail, they are 
very likely to convict him. If you think Cabrales’s testimony will 
be admitted, you should advise Eddie to plead guilty in 
exchange for the possibility of a lighter sentence. But if you 
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think you can prevent Cabrales from testifying about the 
conversation based on a claim of attorney-client privilege, you 
would advise Eddie to take his chances at trial if that is what 
he wants to do. 

What will you do? 


4. The crime-fraud exception 


Does the privilege cover a conversation in which a client asks a 
lawyer for advice in planning or help in committing a crime or 
fraud? 


No. Even if a lawyer-client conversation satisfies all the criteria above 
for privilege, no privilege attaches if the client consults a lawyer for 
assistance in committing what the client knows or should know is a 
crime or a fraud. (The bad act doesn’t have to be both criminal and 
fraudulent; either one will do.) Likewise, there is no privilege for a 
conversation if the client later uses the lawyer’s advice to commit 
what the client knows to be a crime or a fraud. The Restatement 
takes the position that if the client does not commit the crime or fraud, 
the crime-fraud exception is inapplicable, so the lawyer-client 


communication is privileged.©* 


FOR EXAMPLE: A man kills his wife. He then asks a lawyer 
which countries he might escape to without risk that he would 
later be extradited to the United States. This is a request for 
legal advice about which countries do not have extradition 
treaties with the United States, so this communication might be 
privileged. This conversation is not privileged, however, 
because the client is asking for advice about how to commit a 
crime. A federal statute makes it a crime to flee a jurisdiction to 


avoid prosecution.®° The client’s flight would violate that statute 
and might also constitute obstruction of justice under state law. 


What if a client asks a lawyer whether an act is a crime but does 
not ask for advice about how to commit the act? 
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Clients need to be able to talk in confidence with their lawyers before 


they commit crimes as well as afterward. By seeking advice, a 
client may learn what is or is not forbidden by criminal law. A lawyer 
might help a client to understand the risk involved in a criminal action 
and in some cases to dissuade a client from committing a crime. 
Consequently, a communication is privileged if a client seeks advice 
about what conduct would violate the law. A communication is not 
privileged if a client seeks advice that would help her to commit a 


crime or fraud.©” 


FOR EXAMPLE: Joseph Tyree told Jeffrey Purcell, his legal 
services lawyer, that he had been fired from his maintenance 
job and was to be evicted from the building where he lived and 
worked. He asked for advice about how to avoid eviction. Tyree 
also told Purcell that he was thinking of starting a fire at the 
building. Purcell, after considerable deliberation, called the 
police. He had consulted a state ethical rule that allowed a 
lawyer to disclose the intention of a client to commit any crime. 
The police searched the building, found evidence of imminent 
arson (including gasoline poured on a hallway floor and 
disconnected smoke detectors), and arrested the client. Later, 
prosecutors issued a subpoena to Purcell to require him to 
testify about what Tyree had told him. 


The court found that Tyree’s revelation of his intention to 
commit arson was not protected as a confidence under the 
ethical rules, but it was protected by attorney-client privilege. 
The crime-fraud exception did not apply because Tyree had 
sought advice from Purcell only about his threatened eviction, 
and because there was no evidence to suggest that he had 
asked Purcell for assistance with the crime. The subpoena to 


Purcell had to be quashed.©® 


If a client asks his lawyer for advice about a past act that was 
criminal or fraudulent, is that communication privileged? 
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Yes. Such a communication is privileged if the past act is really past. 
The communication is not privileged, however, if there is a continuing 


crime or fraud.©2 


FOR EXAMPLE: A client is indicted for stealing jewelry after 
breaking into a house. The client and her lawyer discuss how to 
defend against the pending charge. These communications are 
privileged. Communications about how to sell or hide the 
jewelry, however, would not be privileged because that 


conversation would be about an ongoing crime or fraud. /° 


If a client consults a lawyer about a planned business activity 
that would be a crime, but the client never learns that the activity 
would be unlawful, is the consultation privileged? 


Yes. The client’s intention to perform a criminal or fraudulent act 
triggers the crime-fraud exception. Even if the lawyer knows that the 
activity is unlawful, the lawyer-client communication would be 


privileged because only the client’s knowledge is relevant.” 

If a client intends to use the lawyer’s services to commit a crime or 
a fraud but conceals relevant facts from the lawyer, the crime-fraud 
exception would still apply. It does not matter whether the lawyer 


knows that the client intends to commit a crime or fraud. ’2 


FOR EXAMPLE: A man who ran a salvage operation found a 
British cargo ship that had been sunk by a German U-Boat 
during World War Il. To attract investors, the man fraudulently 
claimed that the ship contained 71 tons of platinum, 1.5 tons of 
industrial diamonds, and 10 tons of gold bullion. He altered 
contemporaneous documents to falsely show that the ship 
carried this cargo. He provided the altered records to attorneys 
who represented him in an admiralty claim to gain ownership of 
the ship, but he did not tell the lawyers that the documents were 
fraudulent. The attorneys submitted the altered documents to 
the court. The court found that the crime-fraud exception 
applied because the man used his attorneys to commit a fraud; 


there was no privilege for that communication.” 
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If the lawyer has criminal intent and the client does not, the 
conversation is privileged because, as noted above, only the client’s 
intentions are relevant to the crime-fraud exception. 


FOR EXAMPLE: Suppose a client plans to sell merchandise 
legally, and the lawyer advises him about how to evade taxes 
on the transaction illegally. The lawyer does not tell the client 
that following his advice will violate the law. This conversation is 
privileged because the client has no intent to commit a crime or 
fraud. But the privilege would not protect the lawyer from 
consequences for this scheme. The client could waive privilege, 
and the lawyer might be prosecuted, sued for malpractice, or 


disciplined for violating the rules of professional conduct. 4 


How can a prosecutor or civil litigant who wants to review an 
allegedly privileged document prove, without first examining the 
document, that the crime-fraud exception applies? 


Suppose that someone we'll call Jean was lured into a phony 
investment scheme. Jean sues Don, the perpetrator, for damages. 
Jean believes that a lawyer assisted the fraud. She obtained a memo 
through discovery that implies that Don’s former lawyer wrote a letter 
advising how to commingle the proceeds of the fraud with other funds 
to make them untraceable. If Jean’s lawyer requests a copy of the 
lawyer’s letter in further discovery, Don’s lawyer would invoke 
attorney-client privilege. How can Jean’s lawyer learn enough about 
the contents of the letter to prove that the crime-fraud exception 
applies? 

Jean’s lawyer would have to argue for an in camera inspection of 
the letter (in which the judge would review the letter privately to 
decide whether it is privileged), urging that the inspection might show 
that Don’s lawyer had provided advice on how to get away with 
fraud.’° The request would have to be based on an educated guess 
about what the lawyer’s letter might contain, as suggested by the 
memo that the lawyer had already obtained. Jean’s lawyer would 
have to show the judge a “factual basis adequate to support a good 
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faith belief by a reasonable person that in camera review may [Show 


that] the crime-fraud exception applies.””© 

If the judge is persuaded that Don’s lawyer may have been 
involved in a fraud, she might agree to look at the letter, and might 
conclude after the examination that the letter was not privileged 
because of the crime-fraud exception. 


How important is the crime-fraud exception in actual litigation? 


The attorney-client privilege and the crime-fraud exception are 
sometimes critical to the outcomes of major litigation. During the 
1990s, for example, many states sued major tobacco companies to 
recover the health care costs that they had incurred over the years as 
a result of their residents’ smoking-related illnesses. The states 
sought to discover the companies’ decades of research on the effects 
of tobacco. They hoped to learn that the companies long knew that 
their products caused heart disease and cancer and that they 
suppressed the research. Anticipating that adversary parties would 
try to pry open their secret research, tobacco companies had put their 
general counsels in charge of the studies, so that all of the research 
would consist of employee or contractor reports to a tobacco 
company’s lawyer. The companies resisted discovery by invoking the 
attorney-client privilege. 

After extensive litigation, the tobacco companies’ strategy failed. 
Courts found that the companies had used their attorneys and their 
privilege claims to defraud the public by releasing any studies that 
seemed to show little harm from smoking while burying studies 
showing that tobacco products caused disease and death. The courts 
found that some of the studies were not privileged because the crime- 


fraud exception applied.’’ The tobacco companies were forced into 
settlements under which they agreed to pay more than $200 billion to 


the states. /8 


PROBLEM 5-2 
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THE PAYOFF 


This problem is loosely based on an event that took place 
between 2016 and 2019. 


You are a lawyer in private practice. Your old friend and law 
school classmate Alan Clark called you a few minutes ago. He 
asked whether he could come to your office right away to get 
some advice, and you agreed. Clark is a successful lawyer 
who has often represented celebrities. Until recently, he 
represented your state’s current governor, Eldon Malter. 

Clark arrives and is visibly agitated. He says, “I need some 
advice urgently and confidentially. As you know, Malter was my 
client during his election campaign last year and | was his 
designated agent to file reports of every contribution to his 
Campaign as required by state law. Here’s the problem. You 
remember the Natalie Cullen rumor?” 

“Yes,” you say. You recall that there was a rumor that 
Malter had an affair with her. But the press couldn’t get 
confirmation, and the story wasn’t covered except by some 
Internet blogs. 

“Well,” Clark said, “Malter came to see me one day during 
the campaign and told me that the rumor was true. He said he 
had denied it publicly and to his wife. Cullen was threatening to 
go to the press with information about the affair unless Malter 
paid her $130,000. Malter was willing to pay but he wanted to 
avoid making a record of the payment. Any proof of the affair 
might cost him the election. He suggested that | could write a 
check to Cullen, and he could reimburse me after the 
Campaign was over, noting on his checks that they were for 
‘legal services.’ Malter was worried about the campaign 
finance law, though. He knew that because the purpose of the 
payment was to avoid damaging his election prospects, it was 
required to be reported as a campaign contribution. Such a 
large payment by me, if reported, could stir the interest of the 
press. So he directed me not to report the contribution.” 

“| hope you reported it anyway,” you say. 
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“| didn’t. If it ever came out that I’d paid Cullen, I’d say that | 
did it to avoid embarrassing Malter’s wife because he was my 
friend, not to help his campaign. | would deny that Malter 
planned to reimburse me or that he’d done so.” 

“That might not have been such a great plan,” you say. 

“Yeah, but | expected Cullen to keep quiet. Also, campaign 
finance law violations are pretty technical. The penalty can be 
a hefty fine and a year in prison, but violations are almost 
never prosecuted. | told Malter that | would never reveal any of 
this, as it was both confidential and privileged. | paid Cullen, 
and after winning the election, Malter reimbursed me in five 
installments. As we agreed, he labeled each check “legal fee.” 
After he became governor, he started using a big law firm for 
his private business and | haven't done any more work for 
him.” 

“Has anything happened since?” you say. 

“Yeah. Last month, Cullen broke her promise to remain 
silent. She told the press that she’d had an affair with Malter 
and that | had paid $130,000 for her silence. She showed 
copies of my checks to a New York Post reporter. Some 
reporters have been calling me but | haven’t answered. This 
morning, Celia Nusman, an assistant district attorney, asked 
me to come in for a meeting, and | did so. She said that she 
was investigating Cullen’s allegations and that her target was 
the governor, not me. She said that | had committed a crime in 
making an unreported campaign contribution, but she would 
not charge me if | cooperated in making a case against Malter. 
She threatened to withdraw that offer unless | tell her today 
what really happened and promise to testify against Malter. 
Specifically, she wants me to tell her that: 


e Malter admitted to me that he had an affair with Cullen. 

e He and | agreed that | would pay for her silence. 

e Malter knew that the purpose of the payment was to help 
his campaign, so the payment was really a political 
contribution that he knew should have been reported. 

e He directed me not to report it. 

e Malter reimbursed me — if in fact he did so. 
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| was stunned. | also wondered why, in a case involving the 
governor, the District Attorney didn’t contact me himself. 
Maybe Nusman is snooping around to try to launch a big 
case.” 

“So now you don’t know what do.” 

“You bet. If | don’t cooperate, | might face prison time and 
be disbarred for criminal conduct. If | cooperate, my friendship 
with Malter is gone and he might sue me for malpractice for 
violating confidentiality and privilege, which he obviously 
wouldn't waive. And Nusman said she wants a response today. 
What do you think | should do?” 

To decide how to advise Clark, identify his options and 
consider the potential benefits and hazards of each. Consider 
ethical, legal, practical, and strategic issues. What would you 
advise Clark to do? 


F. The death of the client 


1. Introduction 


Traditionally, the attorney-client privilege remains in effect even after 
a Client dies. But if the right to waive the privilege belongs to a client 
who, as a result of death, is no longer able to exercise it, may the 
client’s lawyer choose to reveal the information? Lawyers sometimes 
believe that they have good reason to do so. 

The issue sometimes arises when a client (a criminal defendant or 
convicted criminal) reveals to his lawyer that he committed a certain 
crime but is unwilling to confess to the police, and the authorities 
have brought charges for that crime against an innocent third person. 
This situation implicates both the duty of confidentiality and the 
attorney-client privilege. The problem for the lawyer who knows the 
secret becomes even more difficult if her client dies. 
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PROBLEM 5-3 


A SECRET CONFESSION 


This problem is based on events that occurred in a mid- 
Atlantic state in 2007. 


You are a criminal defense lawyer representing James 
Chester, who has been charged, along with Martin Parnett, 
with the murder of Hans and Inez Sosa. Chester and Parnett 
were part of a marijuana distribution ring; Parnett was the 
leader. The Sosas’ rural home was accessible only by a dirt 
road. When the police found the victims, they had been shot 
and their throats cut. Parnett and Chester were tried 
separately, and a different lawyer represented Parnett. 

Parnett was tried first. There were no eyewitnesses to the 
murders. The prosecutors gave immunity to Tom Willis, 
another member of the marijuana ring. Willis testified that 
Parnett had told him before the murders that Parnett planned 
to “teach Hans Sosa a lesson” for stealing marijuana from 
Parnett’s ring. Willis also testified that he had dropped Parnett 
off at the Sosas’ house on the night of the murders, and later 
picked up Chester and Parnett, both of whom were wearing 
bloody clothing. 

Parnett admitted to his lawyer that he ran the marijuana 
ring but insisted that he had never killed anyone. Parnett’s 
mother and aunt testified that Parnett was with them and his 
infant son the entire evening on the date of the murder. 
Nevertheless, after Willis’s testimony, Parnett pleaded guilty in 
exchange for the prosecutor’s agreement to request a life 
sentence rather than the death penalty. His sentencing is 
scheduled for next week. Your client, Chester, has not yet 
been tried. 

When you first met Chester, you explained attorney-client 
confidentiality and the attorney-client privilege to him. 
Yesterday, you met again with him to discuss whether you 
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should seek a plea agreement for him. He said he did not want 
to confess publicly, but he told you that he alone had killed the 
Sosas and that Parnett had nothing to do with it. He asked you 
what he should do. If you advise Chester to reveal that he 
alone committed the murder, the prosecutor may seek the 
death penalty for your client. 


1. Suppose Chester decides not to reveal what he has told you to 
the prosecutor. May you inform the prosecutor, before Parnett 
is sentenced to life in prison, that Chester has confessed that 
he was the sole killer? What will you do? 

2. Would your answers to question 1 change if Parnett is going to 
be sentenced to death rather than to life in prison? 

3. Fast-forward 21 years. Parnett has been in prison for that 
period of time and is serving a life sentence. You never 
revealed what Chester told you. Last week, Chester committed 
suicide in prison, leaving no family behind. May you now 
reveal Chester’s admission and testify about it if you are asked 
to do so? 

4. It is still 21 years later. Assume that you decide to reveal 
Chester’s confession to Parnett’s lawyer. He asks for a new 
trial for Parnett and, as you expected, subpoenas you to testify 
at the hearing on the motion for a new trial. During the hearing, 
you are about to tell the judge about Chester’s confession. The 
judge says, “Stop right there. If you testify, | will be compelled 
to report you to the state bar for violating your former client’s 
attorney-client privilege, which outlasts his death.” (In the real 
case on which this problem is based, this is what the judge 
warned.) 

a. Is the judge correct in thinking that the state bar would 
have reason to discipline you for your revelation? 
b. What will you do? 


2. The suicide of Vincent Foster 


a. Factual background 
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Vincent Foster 


The “Secret Confession” problem shows the conflict between a 
lawyer’s obligation to protect privileged information learned from a 
deceased former client and the lawyer’s wish to share information 
that might reverse a wrongful conviction. In a much-publicized case 
during the 1990s, the privilege of a deceased person conflicted with a 
different societal interest — that of a federal criminal investigation. In 
1993, early in the Clinton administration, several employees of the 
White House travel office were fired after government officials 


discovered that $18,000 were missing.’2 Senior Republicans in 
Congress called for the appointment of an independent counsel and 
for congressional committees to investigate how the White House 
had handled the firings.°° 

Deputy White House Counsel Vincent Foster, who was a close 
friend of the Clintons from Arkansas, was involved in the decision to 
fire the travel office employees. After the Republicans called for an 
investigation of this matter, Foster sought legal advice from lawyer 
James Hamilton. Hamilton took three pages of notes on the meeting. 
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Nine days later, Foster committed suicide, leaving a mysterious, 
rambling note that said that the FBI had “ ‘lied’ in its report to Attorney 
General Janet Reno on its dealings with the White House counsel’s 


office.”81 Later, at the request of the independent counsel, a federal 
grand jury issued a subpoena for Hamilton’s notes. Hamilton resisted, 
asserting the attorney-client privilege.°2 A federal district judge 
examined the notes in camera and determined that the privilege 
applied. The federal court of appeals ordered the notes turned over, 
stating that the privilege for a dead client must give way when the 
information has substantial importance for an ongoing criminal 
investigation. Hamilton’s firm appealed to the Supreme Court, which 
issued the following opinion. 


b. The Supreme Court evaluates the privilege 
claim 


Swidler & Berlin v. United States 
524 U.S. 399 (1998) 


REHNQUIST, C.J., delivered the opinion of the Court... . 


[Historical justification for recognizing a posthumous privilege] 


Cases [from various states] addressing the existence of the privilege 
after death . . . uniformly presume the privilege survives. . . . For 
example, the Massachusetts Supreme Court concluded that survival 
of the privilege was “the clear implication” of its early 
pronouncements that communications subject to the privilege could 
not be disclosed at any time. .. . 


[Policy considerations] 


[The prosecutor argues that a common law exception for disputes 
among heirs] reflects a policy judgment that the interest in settling 
estates outweighs any posthumous interest in confidentiality. He then 
reasons by analogy that in criminal proceedings, the interest in 
determining whether a crime has been committed should trump client 
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confidentiality, particularly since the financial interests of the estate 
are not at stake.... 

The premise of his analogy is incorrect, since cases consistently 
recognize that the rationale for the testamentary exception is that it 
furthers the client's intent. There is no reason to suppose as a 
general matter that grand jury testimony about confidential 
communications furthers the client’s intent. . . . 

While the fear of disclosure, and the consequent withholding of 
information from counsel, may be reduced if disclosure is limited to 
posthumous disclosure in a criminal context, it seems unreasonable 
to assume that it vanishes altogether. Clients may be concerned 
about reputation, civil liability, or possible harm to friends or family. 
Posthumous disclosure of such communications may be as feared as 
disclosure during the client's lifetime. . . . Foster, perhaps already 
contemplating suicide, may not have sought legal advice from 
Hamilton if he had not been assured the conversation was privileged. 


[The Court’s holding] 


The prevailing caselaw . . . requires that the attorney-client privilege 
prevent disclosure of the notes at issue in this case. 


Justice O'CONNOR, with whom Justice SCALIA and Justice 
THOMAS join, dissenting: 
| do not believe that the attorney-client privilege should act as an 
absolute bar to the disclosure of a deceased client’s communications. 
. . Courts should be permitted to assess whether interests in 
fairness and accuracy outweigh the justifications for the privilege... . 
Where the exoneration of an innocent criminal defendant or a 
compelling law enforcement interest is at stake, the harm of 
precluding critical evidence that is unavailable by any other means 
outweighs the potential disincentive to forthright communication. 


Questions about Swidler & Berlin 
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1. Create exceptions? Suppose you were a member of the staff 
of the Judiciary Committee of the House of Representatives. 
The Swidler & Berlin decision is based only on common law — 
not on the Constitution — so it could be reversed by an act of 
Congress. The chair of the committee wants your view on 
whether Congress should (a) let the decision stand; (b) create 
an exception in federal law for information from deceased 
persons needed for criminal investigation or defense; or (c) 
provide that, in cases based on federal law, the privilege 
terminates shortly after the client dies. 

2. History. Sealing privileged information in perpetuity affects the 
criminal justice system and limits historians’ access to 
information, even decades or centuries later. Should historians 
as well as prosecutors be allowed to obtain privileged 
information if they can show compelling needs? Or should the 
privilege as applied to lawyers’ notes of their conversations 
with clients terminate after some period of years has passed? 
If so, how many years? 


G. The attorney-client privilege for 
corporations 


To what extent can corporations claim the protection of attorney- 
client privilege? 


Corporate clients, like individual clients, may invoke the attorney- 
client privilege. Some academic commentators have argued against 
there being a privilege for corporations because corporations often 
invoke privilege to hide misconduct rather than to obtain guidance on 


compliance with the law.°° Practicing lawyers rarely question whether 
corporations should be able to invoke this privilege, but the scope of 
the privilege for corporate clients has been controversial. For a long 
time, the courts extended privilege in this context only to 
communications between the senior officers who control a 
corporation (the so-called “control group”) and the corporation’s 
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lawyers. In 1981, in the Upjohn case, the U.S. Supreme Court 
decided that corporate entities could claim attorney-client privilege in 
federal proceedings applying federal law. The Court held that the 
scope of the privilege should depend on the subject matter of the 


communication, not on who was doing the communicating.®* 

In 1976, senior officers of Upjohn, a drug manufacturer, 
discovered that the company’s subsidiary had paid bribes to foreign 
government officials to obtain government business. Upjohn’s general 
counsel's office conducted an internal investigation. Its lawyers sent a 
questionnaire to many employees and interviewed 33 of them. Two 
months later, Upjohn voluntarily disclosed some of these payments to 
the U.S. Securities and Exchange Commission (SEC) and to the 
Internal Revenue Service (IRS). The IRS opened an investigation to 
assess the tax consequences of the transactions. During the course 
of this investigation, Upjohn disclosed the names of the employees 
who were interviewed and who had responded to the questionnaire. 
In November 1976, the IRS issued a summons requesting the 
completed questionnaires and interview notes. Upjohn claimed 
privilege, though the prevailing rule at the time was that only 
communications between lawyers and senior officials of a corporation 
— those who controlled its policies — were privileged. Both the 
district court and the Sixth Circuit found that the privilege did not 
apply and that the summons would be enforced. The issue was 
appealed to the Supreme Court. The Supreme Court ruled that, at 
least in this case, the communications between lawyers and the 
lower-level employees who had knowledge of the bribery were 
privileged. The Court reasoned that 


[ijn the corporate context. . . it will frequently be employees beyond the 
control group . . . who will possess the information needed by the 
corporation’s lawyers. Middle-level — and indeed lower-level — 
employees can . . . embroil the corporation in serious legal difficulties, 
and it is only natural that these employees would have the relevant 
information needed by corporate counsel if he is adequately to advise 


the client with respect to such actual or potential difficulties. 8° 


The Court noted that the government could repeat Upjohn’s 
internal investigation by taking depositions of each of the employees, 
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as the underlying information was not privileged. The Justices 
seemed unconcerned that the SEC budget was limited and that the 
new rule would prevent many investigations and prosecutions from 
going forward. 

The Supreme Court did not spell out in detail what types of 
corporate communications are privileged. But the Supreme Court 
cited with apparent approval an Eighth Circuit decision that held that 
the privilege applies when these conditions are met: 


(1) the communication was made for the purpose of securing legal 
advice; 

(2) the employee making the communication did so at the direction of 
his corporate superior; (3) the superior made the request so that the 
corporation could secure legal advice; (4) the subject matter of the 
communication is within the scope of the employee’s corporate duties; 
and (5) the communication is not disseminated beyond those persons 


who, because of the corporate structure, need to know its contents.86 


The Restatement characterizes the test as “extend[ing] the privilege 
to communications with any lower-echelon employee or agent so long 
as the communication relates to the subject matter of the 


representation.”°/ 


Can government investigators get around the barrier imposed 
by Upjohn by pressuring corporations to waive privilege? 


Yes, in some cases. The Upjohn opinion allowed corporations a fairly 
broad privilege to facilitate open communication between employees 
and their employers’ lawyers. In the years after the decision, 
however, federal investigators pushed some corporations under 
investigation to waive the privilege and disclose the products of their 
internal investigations in exchange for lesser penalties for the 
misconduct at issue. This practice circumvented Upjohn and posed 
ethical problems for corporate lawyers. It also created practical 
difficulties for the employees whose conduct was being investigated. 


FOR EXAMPLE: If the FBI questions an employee who may 
have participated in a crime such as bribery or fraud, the 
employee may hire her own lawyer. But if the employer’s 
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lawyer does the questioning, the employee may get the 
impression that the corporation’s lawyer is there to help her 
and not hire her own lawyer. She may have dealt with the 
lawyer before, and she may not understand that the lawyer 
serves the corporation rather than its employees. She may not 
realize that the corporation could provide any information that 
she discloses to prosecutors. Even if the employee 
understands the lawyer’s role, she may answer the lawyer’s 
questions simply because she could be fired for refusing to do 
SO. 

If the employee answers the lawyers questions, the 
employee may unwittingly provide information that she could 
have kept from the government by invoking her Fifth 
Amendment privilege against self-incrimination. She could 
become a corporate scapegoat while more senior 


management officials keep quiet and stay out of trouble.89 
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Professor Sarah Helene Duggin 


As Professor Sarah Duggin has recounted,2° the ABA and many 
members of Congress complained bitterly about governmental 
requests to corporations that they waive the privilege and turn over 
the results of their internal investigations in exchange for possible 
lenient treatment. After several years of controversy, the Bush 
administration backed down. In 2006, the Department of Justice 
announced that even when seeking purely factual privileged 
information from a company, a federal prosecutor must obtain 
permission from the U.S. attorney, who must consult with the 
assistant attorney general of the Criminal Division before approving 
the request. Then, in 2008, the DOJ announced that federal 
prosecutors would no longer consider whether a corporation waived 
the attorney-client privilege in their decisions on whether to be lenient 
when charging the corporation with criminal conduct: 
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[C]redit for cooperation will not depend on whether a corporation has 
waived attorney-client privilege or work product protection, or produced 
materials protected by attorney-client or work product protections. 
Instead, it will depend on the disclosure of facts. Corporations that timely 
disclose relevant facts may receive due credit for cooperation, 
regardless of whether they waive attorney-client privilege or work 
product protection in the process. Corporations that do not disclose 
relevant facts typically may not receive such credit, just like any other 


defendant.22 


Federal prosecutors also would no longer take into account whether a 
corporation paid attorneys’ fees for employees who were caught up in 
an investigation, whether the corporation had entered into a joint 
defense agreement with them, or whether the corporation had 
disciplined the employees. 

Even after this retreat, the ABA and others have continued to 
press for legislation to restrict the government permanently from 
seeking waivers of corporate privilege and to bind all federal 


agencies, not just the DOv.2° 

The 2008 policy change remains a subject of controversy. 
Professor Michael Ariens expresses concern that Americans have too 
soon forgotten the Enron and other corporate scandals that led to 
increased prosecution of corporate crime: 


The ABA continues to claim, with the slimmest evidence, that nearly all 
of the government has created a “culture of waiver.” . . . [It has] used 
claims of public interest to protect the interests of corporations, most of 


them large and publicly traded.24 


Professor Katrice Copeland, on the other hand, argues that the 
2008 policy does not go far enough and echoes the cry for new 
legislation, urging that the DOuJ’s policy change will prove to be 
illusory: 


If facts are understood to . . . include interview memoranda, factual 
chronologies created by counsel, and reports containing investigative 
facts, then providing those facts would probably lead to a full waiver of 


the attorney-client privilege.2° 
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The issue of whether the government should be able to lean on 
corporations to divulge privileged information in exchange for lighter 
penalties remains unresolved and subject to debate. In 2015, then 
Deputy Attorney General Sally Q. Yates issued a memorandum that 
mandated that, in return for leniency, a corporation “must identify all 
individuals involved in or responsible for the misconduct at issue” and 
provide “all facts relating to that misconduct.” The memo did not 
mention the attorney-client privilege, but providing “all facts relating 
to” misconduct would require (at least in some cases) disclosure of 
otherwise privileged communications that that corporation’s lawyers 
had with company officers. This, in effect, would require that 
corporations waive attorney-client privilege to be eligible for 


leniency.2/ In 2018, Deputy Attorney General Rod Rosenstein 
affirmed that the Trump administration would adhere to the policy that 
Yates had announced but would not necessarily seek information 
about “individuals whose involvement was not substantial, and who 


are not likely to be prosecuted.”9° 


H. The attorney-client privilege for 
government officials 


Do government officials being advised by lawyers enjoy the 
same attorney-client privilege protection as do employees of 
private corporations? 


No, they don’t. Governmental entities, like corporations, are 
organizations, but they do not get the same level of privilege 
protection as corporations. In the absence of a statute providing 
greater protection, communications between a government official 
and the general counsel’s office of the agency employing that official 
are not privileged, and a grand jury may issue a subpoena to discover 
them. Public officials may not use taxpayer-funded lawyers to conceal 
their activities from taxpayers. Courts distinguish government lawyers 
from private lawyers because the job of private lawyers is to protect 
their clients from criminal charges and public exposure. Government 
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lawyers, on the other hand, have a “higher, compelling duty to act in 
the public interest.”29 


l. The work product doctrine 


The work product doctrine’ is related to, but quite separate from, 
the attorney-client privilege. It protects notes and other material that a 
lawyer prepares “in anticipation of litigation” from discovery in pretrial 
civil proceedings.'°1 The work product doctrine applies to documents 
that a lawyer prepares or collects while working on pending litigation 
or on a matter in which the lawyer knows that a lawsuit is about to be 
filed. For example, the doctrine usually protects statements that a 
lawyer obtains from witnesses. It protects some types of documents 
that are not covered by the attorney-client privilege because they are 
not communications between lawyer and client. Professor Charles 
Wolfram explains: 


Work product extends to information prepared by a lawyer without 
regard to whether it was communicated to the lawyer in confidence and 
without regard to whether the lawyer’s client or some other person was 
its source. The critical element for work product is possession of lawyer- 
102 


generated information in the lawyer’s mind or private files. 
Protection of work product is not absolute. Courts are more likely to 
order nondisclosure of a witness statement to a lawyer under the 
work product rule if the lawyer asks questions and takes notes that 
reflect her strategic thinking in asking the questions rather than if she 
merely asks the witness to send her a statement. 
The work product doctrine was first recognized by the Supreme 


Court in 1947.103 This doctrine is not grounded in the Constitution, 
any statute, or any rule of procedure. It is a (relatively) new common 
law rule that protects from compelled disclosure a lawyer’s private 
notes and mental impressions. The work product rule was later 
expanded and codified in Federal Rule of Civil Procedure 26(b)(3). 
Also, it is sometimes invoked in cases where the federal rules do not 
apply such as certain administrative law cases. The Restatement 
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asserts that the work product doctrine applies in rulemaking 
proceedings as well as in litigation if the rulemaking is sufficiently 


adversarial, but it cites no authority for this proposition.'9* State rules 
of civil procedure also provide for the doctrine. 


Is there work product protection only for materials created or 
collected in anticipation of litigation? 


Yes. The work product doctrine protects only materials that a lawyer 
creates or collects to prepare for litigation. Suppose the general 
counsel of a corporation routinely keeps records of the reasons for 
hiring or firing all employees. If one of those employees later sues for 
wrongful discharge, these records would not be protected by this 
doctrine. On the other hand, if the lawyer does not routinely keep 
such records but collects information only after discharged 
employees threaten to sue the corporation, the doctrine applies. 19° 

Lawyers who work in the office of a corporate general counsel 
often collect information for more than one purpose. If a general 
counsel’s office gathers information routinely, most courts will deny 
protection for the work product even if the data is relevant to 
anticipated litigation. 1°© 


If a client gives a lawyer a set of documents that are relevant to 
impending litigation, are the documents protected by the work 
product doctrine? 


Not usually. If the lawyer can demonstrate that his “selection and 
compilation” of the documents reflects his litigation strategy, the 
documents may be protected. Absent such a showing, the work 


product doctrine does not apply. 197 


What level of protection is afforded to “ordinary work product” 
that does not include a lawyer’s strategic thinking or 
observations? 


“Ordinary work product” is that which is compiled by the lawyer but 


does not contain the lawyer’s “mental impressions.” A witness 
statement obtained by the lawyer, for example, usually would not 
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include any of the lawyer’s thinking. Protection of this type of work 
product is not absolute. A judge can order disclosure of written or oral 
information otherwise protected by this doctrine if the opposing party 
can show “substantial need” for the material and is “unable without 
undue hardship to obtain the substantial equivalent” of the material by 


other means. '98 An attorney can never be certain that particular work 
product will ultimately be protected. 


FOR EXAMPLE: Suppose a plaintiffs lawyer took a statement 
from a witness to the accident that led to the lawsuit. Opposing 
counsel could try to prove “undue hardship” by showing that, 
through no fault of her own, the witness is unavailable (e.g., 
because the witness has died) or hostile. That lawyer might 
seek to show that records of the event, other than the witness 
statement, no longer exist or would be unreasonably hard to 


obtain. 199 


What level of protection is provided to work product that does 
include a lawyer’s strategic thinking or observations? 


The doctrine gives stronger protection to work product that reveals 
the lawyer’s thoughts, strategies, or mental impressions than it does 
to other forms of work product.110 A lawyer’s notes of his own 
Opinions, theories, observations, or feelings are immune from 
discovery. Some judicial opinions assert, usually in dicta, that even 
this information can be obtained by an adversary on a showing of 


“extraordinary circumstances.”"" 


Does the work product rule bar disclosure of the information 
contained in the documents, or only the documents 
themselves? 


The rule bars disclosure of only the documents, not the underlying 
facts. The protection offered by the work product doctrine is not as 
powerful as it might seem. A lawyer might be able to get the 
information contained in protected documents from the original 
witnesses or sources. If an opposing counsel collects questionnaires 


512 


from a group of witnesses, a lawyer can develop her own 
questionnaire and contact the same witnesses, so long as contact is 
allowed under Rule 4.2 or the lawyer uses permitted discovery 
techniques. This, of course, could be expensive and burdensome. 
The doctrine sometimes protects the product of an_ internal 
investigation from disclosure, but it does not allow the adversary to 
close off a lawyer’s sources of information by getting there first. 


Is there work product protection for draft reports and other 
documents prepared by expert witnesses? 


Yes. The Federal Rules of Civil Procedure require a lawyer who will 
present expert testimony at trial to provide opposing counsel in 
advance a summary of the facts and opinions that will be presented 


in the expert testimony.''2 However, work product protection is given 
to their working drafts and to many of their communications with the 


attorneys who hired them.''? Experts who are merely consultants 
and not expected to testify are given even greater work product 


protection for their communications with attorneys. 114 

Is there work product protection for documents that a lawyer 
prepares for a client who is seeking assistance with a criminal or 
fraudulent act? 


No. The work product doctrine is subject to a crime-fraud exception 
that is parallel to the exception in the privilege rules.11° 


PROBLEM 5-4 


WORLDWIDE BRIBERY 


This problem presents facts similar to those of the Upjohn 
case but asks you to consider how the analysis would be 
affected by current Justice Department policy. 
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You are the general counsel of the Horizon Corporation, a 
publicly traded company that manufactures cell phones and 
sells them worldwide. An employee told you that some officers 
of the corporation had been directing bribes to officials of 
foreign governments in exchange for various benefits to their 
sales operations, in violation of U.S. law. You directed the 
lawyers on your staff to interview officers and employees 
throughout the company. They verified that officers of the 
company had engaged in rampant bribery. Your staff 
interviewed the officers who had engaged in the bribery. Most 
of them claimed that Valerie Patel, the president of the 
company, knew about the bribery and silently condoned it. The 
investigators on your staff wrote memoranda describing those 
interviews. They also made copies of records that were 
created while the bribery was taking place. The records 
showed which company officials paid bribes, along with the 
dates, amounts, and recipients of each bribe. 

You wrote a report about your investigation and sent it to 
Patel. Your report began with the words, “This report is 
covered by the attorney-client privilege and is attorney work 
product.” The report summarized the facts that you learned 
and concluded that the corporation had probably committed 
several felonies, for which severe penalties might be imposed 
if it were prosecuted. Corporate officers such as Patel might be 
prosecuted as well. The report warned that if Patel turned it 
over to prosecutors, the disclosure would waive privilege, so 
stockholders who sued the company would be able to obtain 
the report as well. You attached to the report the interview 
summaries and the corporate records that the staff collected. 

After you and Patel discussed your report, you jointly sent a 
memo to all corporate employees directing them not to 
participate in bribery, even in countries where it is accepted as 
a routine business practice. You and Patel agreed that you 
would contact the U.S. attorney, admit in general terms that 
bribery had occurred, and offer to pay a civil fine to avoid 
criminal prosecution. 
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The U.S. attorney responded that he could not consider 
plea bargaining unless you first gave him “all the facts” 
uncovered in your internal investigation, including summaries 
of any interviews conducted during the internal investigation 
and all relevant documents that had been located. He was 
confident that Horizon would want to cooperate with his 
investigation, he said, so that it would receive more lenient 
treatment by prosecutors. He explained that he was not asking 
the corporation to waive attorney-client privilege or to reveal 
any document covered by work product protection, such as 
your covering memorandum to Patel, because such a request 
was forbidden under current DOJ policy. But he added, “If you 
decline to provide the interview summaries and records of 
bribery, we will open our own investigation, and you can 
expect to receive a grand jury subpoena. We will take the 
corporation’s lack of full disclosure into account, just as we 
would with any criminal defendant.” 

After tearing out some of her hair, Patel asks you to advise 
her a bout what she should do. 


1. Little data exists on whether confidentiality or privilege rules actually foster 
open communication. See Fred C. Zacharias, Rethinking Confidentiality, 74 lowa L. 
Rev. 351, 382-383 (1989), discussed in Chapter 4. 

2. Fed. R. Evid. 501. 

3. See Brian M. Smith, Be Careful How You Use It or You May Lose It, 75 U. 
Det. Mercy L. Rev. 389 (1998) (comparing acts that may constitute a waiver of the 
attorney-client privilege in several jurisdictions). 

4. Rule 1.6(a). 

5. The attorney’s recollections and notes may be protected by the work product 
doctrine discussed later in this chapter, but that protection is more qualified than the 
attorney-client privilege. 

6. Restatement § 69. 

7. See Kobluk v. Univ. of Minn., 574 N.W.2d 436 (Minn. 1998) (drafts of 
documents by lawyer sent to client for review found privileged). 

8. Aaron Blake, Donald Trump Jr.’s Brazen Claim of Attorney-Client Privilege 
Suggests Trump Team Desperation — Again, Wash. Post, Dec. 7, 2017. 

9. Restatement § 69, comment f. 

10. Id. comment f, illus. 4. 

11. Id. comment h, illus. 6. 
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12. Id. comment e. 

13. Restatement § 70, comment c. 

14. See, e.g., Ambac Assurance Corp. v. Countrywide Home Loans Inc., 124 
A.D.3d 129 (N.Y. App. Div. 2014). 

15. Application of the privilege does not require absolute privacy but only the 
reasonable expectation of privacy. For example, an investigator’s secret taping of a 
lawyer-client conversation through walls that normally block sound does not destroy 
the privilege attached to the communication. Restatement § 71, comment c, illus. 1. 

16. Peerenboom v. Marvel Entm’t, LLC, 148 A.D.3d 531, 532 (N.Y. App. Div. 
2017) (e-mails sent through employer’s system were not privileged when company 
policy “reserved the right to access, review, copy, and delete any messages” on its 
system); see also cases collected in Maryanne Lyons & Dennis P. Duffy, Current 
Developments in Employment Law: The Obama Years, SRO10 ALI-ABA 383 (2009) 
(available through Lexis/Nexis). 

17. Stephanie Clifford, U.S. Is Reading Inmates’ Email Sent to Lawyers, N.Y. 
Times, July 23, 2014. 

18. Editorial, Prosecutors Snooping on Legal Mail, N.Y. Times, July 23, 2014. 

19. A Military Injustice: Legal Ethics Questions and Accusations of Spying on 
the Defense Have Stymied a Guantanamo Terrorism Trial, 104 ABA J. 35 (2018); 
Charlie Savage, Frustrated Military Tribunal Judge Indefinitely Halts Cole Bombing 
Case, N.Y. Times, Feb. 16, 2018. 

20. The opinion of the U.S. Court for Military Justice Review is found at 
https://www.documentcloud.org/documents/500166 1-The-USCMCR-ruling-on-the- 
defense-lawyers-who-quit.html. 

21. James Risen & Laura Poitras, Spying by U.S. Ally Entangled U.S. Law Firm, 
N.Y. Times, Feb. 16, 2014. In response to an inquiry by the president of the ABA, 
the NSA responded that “[rlecognizing that special considerations apply to 
potentially privileged communications, NSA’s approved procedures . . . require 
consultation with the Office of General Counsel when such situations arise.” The 
response did not state that such communications would not be preserved or used. 
Letter from Keith B. Alexander, NSA Dir., to James R. Silkenat, ABA Pres. (Mar. 10, 
2014), 
http:/Awww.americanbar.org/content/dam/aba/images/abanews/nsa_response_0310 
2014.pdf. 

22. 19 C.F.R. § 162.6 (stating that “all persons, baggage and merchandise 
arriving in the Customs territory of the United States from places outside thereof are 
liable to inspection by a CBP officer”). 

23. Ron Nixon, Cellphone and Computer Searches at US Border Rise Under 
Trump, N.Y. Times, Jan. 5, 2018. 

24. Letter from Linda A. Klein to John F. Kelly, General, U.S.M.C. (May 5, 2017), 
https://perma.cc/6XW8-DQ4G; see Lee Rawles, Traveling Lawyers Get New 
Guidelines in Device Searches at Border, ABA J., Jan. 25, 2018, 
https://perma.cc/SW3F-WWR8S. 
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25. U.S. Customs & Border Protection, CDP Directive No. 3340-049A (Jan. 4, 
2018), https://perma.cc/SVS9-9TYD. The policy does not assure lawyers that they 
can know who performed the search or what the agents found. The policy does not 
provide for judicial review of the officials’ conclusions about what materials are 
privileged. The ABA also published its own “electronic device advisory,” which 
recommended that lawyers limit what devices they bring when crossing borders, 
obtain a separate device that does not have confidential information, and place 
devices in “airplane mode” when approaching border security. ABA, Electronic 
Advice Advisory (2018), https://perma.cc/RS6P-5GJ4. 

26. ABA, ABA Secures New Protections for Lawyer Laptops, Cell Phone and 
Other Electronic Devices at U.S. Border, 
https://www.americanbar.org/content/dam/aba/uncategorized/GAO/attyclientprivissu 
e-bordersearchesofattorneydevices-abafactsheet-october2018.pdf. 

27. Restatement § 72, comment c. 

28. Charles W. Wolfram, Modern Legal Ethics § 6.3.5, at 261 (1986). 

29. See Maura J. Strassberg, Privilege Can Be Abused: Exploring the Ethical 
Obligation to Avoid Frivolous Claims of Attorney-Client Privilege, 37 Seton Hall L. 
Rev. 413, 483-485 (2007). 

30. Jonathan D. Glater, Issue of Lawyer-Client Confidentiality, N.Y. Times, July 
19, 2003; Shane Jasmine Young, Pierce the Privilege or Give ‘Em Shelter? The 
Applicability of Privilege in Tax Shelter Cases, 5 Nev. L.J. 767, 787-788 (2005). 

31. Ameet Sachdev, Firm Admits Selling Bogus Tax Shelters, Jenkins & Gilchrist 
Closes Chicago Office, Dallas HQ, Chi. Trib., Mar. 30, 2007. 

32. United States v. Sidley Austin Brown & Wood, 2004 U.S. Dist. LEXIS 7355 
(N.D. Ill. Apr. 28, 2004). The firm eventually paid tax penalties of $39 million and 
millions of dollars of damages to clients. James P. Miller, Law Firm to Pay $39 
Million, Chi. Trib., May 24, 2007. 

33. Doe v. Coleman, 497 S.W.2d 740 (Ky. 2016). The court also held that the 
First Amendment furnished an independent basis for quashing the subpoena. Id. at 
752. 

34. The information in this table is drawn from Restatement §§ 68-72. 

35. All of the “privileged persons” other than lawyers are either clients or are 
others who facilitate the communication or the provision of legal advice or services. 

36. U.S. Dept of Justice Manual 9-13.420 (Sept. 25, 2018), 
https://perma.cc/WF7H-9ZWH. 

37. Id. 

38. Benjamin Weiser & Alan Feuer, Former Judge Chosen to Review Materials 
Seized from Michael Cohen, N.Y. Times, Apr. 26, 2018. 

39. Alan Feuer, Special Master Finishes Review of Files in the Cohen Case, 
N.Y. Times, Aug. 9, 2018. 

40. Press Release, U.S. Dep’t of Justice, S.D.N.Y., Michael Cohen Sentenced to 
3 Years in Prison (Dec. 12, 2018), https://perma.cc/P7S4-X2CZ. For the text of the 
plea agreement, dated Nov. 29, 2018, see https://perma.cc/G49T-FH83. 
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41. Edenza, “Let’s Go Crazy,” YouTube (Stephanie Lenz posted Feb. 7, 2007), 
http://www. youtube.com/user/edenza#p/a/u/1/N1KfJHFWIhQ. 

42. Lenz v. Universal Music Corp., Case C-07-03783JF (N.D. Cal. 2010) 
(magistrate judge), aff'd, Lenz v. Universal Music Corp., 2010 U.S. Dist. LEXIS 
125874 (N.D. Cal. Nov. 17, 2010); ABA, Section of Labor & Emp’t Law, Federal 
Court Finds Waiver of Attorney-Client Privilege Stemming from Social Media Use 
(Apr. 2011). 

43. SEC v. Welliver, 2012 U.S. Dist. LEXIS 188019 (D. Minn. Oct. 26, 2012). 

44. Restatement § 83(2). 

45. Restatement § 78. 

46. Id. § 79, comment c, explains that “[t]he privilege is waived if the client’s 
lawyer or another authorized agent of the client discloses the communication acting 
under actual or apparent authority.” The principles that govern the delegation of 
authority from client to lawyer are discussed in Chapter 3. 

47. This is the position taken by Rule 502(b) of the Federal Rules of Evidence. 
Elizabeth King, Waiving Goodbye to Waiver? Not So Fast: Inadvertent Disclosure, 
Waiver of the Attorney Client Privilege, and Federal Rule of Evidence 502, 32 
Campbell L. Rev. 467 (2010). There are two minority rules: in some jurisdictions, 
inadvertent disclosures are never privileged. In others, they are always privileged. 
Id. at 468-469. Whatever a jurisdiction’s rule, an attorney should always take 
immediate action to recover privileged information that was inadvertently disclosed 
and prevent its use. Failure to do so might constitute malpractice as well as a 
potential waiver of the privilege. Amy M. Murphy, Is It Safe? The Need for State 
Ethical Rules to Keep Pace with Technological Advances, 81 Fordham L. Rev. 
1651, 1652 (2013). 

48. Some courts also require the attorney who receives privileged material to 
not read it and contact the attorney who made the mistake. The idea is “to shift 
some of the responsibility” for promoting the policies of the privilege to the lawyer 
who received the inadvertent disclosure because that person is in a better position 
to correct the problem. United States ex rel. Bagley v. TRW Inc., 204 F.R.D. 170, 
182 n. 17 (C.D. Cal. 2001). Rule 4.4(b), discussed in Chapter 12, also discusses 
the duties of a lawyer who receives information that was inadvertently disclosed. 

49. Restatement, § 63, comment b. 

50. Id. § 78(3) and comment e. 

51. Id. § 75(2). 

52. Id. § 75, comment c. 

53. Id. § 83(2). 

54. Id. § 79, comment f. 

55. Id.; see also Federal Rule of Evidence 502 (intentional disclosure of 
privileged information to a federal court or agency also waives undisclosed 
information pertaining to the same matter if the disclosed and undisclosed 
information “ought in fairness to be considered together’). 
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56. If the only way to obtain appellate review without first disclosing the 
information is to refuse to provide it, risking a ruling that the lawyer is in contempt of 
court, the lawyer may but is not required to commit the contempt. Restatement § 
63, comment b. 

57. Swidler & Berlin v. United States, 524 U.S. 399, 408 n. 3 (1998) (declining to 
decide whether “exceptional circumstances implicating a criminal defendant's 
constitutional rights might warrant breaching the privilege’). 

58. Vela v. Super. Ct., 208 Cal. App. 3d 141 (1989). 

59. Henderson v. State, 962 S.W.2d 544 (Tex. Crim. App. 1997). 

60. See the Vela and Henderson cases, supra nn. 58 and 59. 

61. United States v. Forma, 117 F.R.D. 516 (S.D.N.Y. 1987). 

62. Willy v. Admin. Rev. Bd., 423 F.3d 483, 496 (5th Cir. 2005) (citing an 
obsolete version of Rule 1.6(b)(5) in holding that an attorney may use otherwise 
privileged communications to establish a claim against his employer). 

63. Grassmueck v. Odgen Murphy & Wallace, 213 F.R.D. 567, 572 (W.D. Wash. 
2003) (applying the ethical rule of confidentiality and finding that a lawyer can 
disclose otherwise privileged information to defend against a claim arising out of 
representing a client); In re Nat'l Mortg. Equity Corp. Mortg. Pool Certificates Sec. 
Litig., 120 F.R.D. 687 (C.D. Cal. 1988) (incorporating into the federal common law 
privilege the exception for revelations necessary to defend the lawyer from charges 
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— CHAPTER 6 


o0 6 29 Ae eres 


Conflicts of Interest: 
Current Clients 


A. An introduction to conflicts of interest 


1. What makes the study of conflicts difficult 
2. How the conflicts chapters are organized 
3. How the conflicts rules are organized 


B. General principles in evaluating 
concurrent conflicts 


Rule 1.7 

How to evaluate conflicts 
Nonconsentable conflicts 
Informed consent 

Withdrawal and disqualification 
Imputation of concurrent conflicts 


AARON 


C. Conflicts between current clients in 
litigation 


1. Suing a current client 
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2. Cross-examining a current client 

3. Representation of co-plaintiffs or co-defendants in 
civil litigation 

4. Representing economic competitors in unrelated 
matters 

5. Positional conflicts: Taking inconsistent legal 
positions in litigation 


D. Conflicts involving prospective clients 


A. An introduction to conflicts of 
interest 


A basic principle of ethical practice is that lawyers are supposed to 
avoid conflicts of interest. When a lawyer undertakes representation 
of a client, the lawyer owes that client a duty of loyalty and a duty to 
protect confidential information. In some situations, it would be 
disloyal for the lawyer to agree to represent another client whose 
interests are adverse to an existing client, or even a former client. 
Also, in the course of representing one client, the lawyer might 
(intentionally or accidentally) use or reveal confidential information 
learned from the other client. This might result in tangible harm to one 
of the clients. 

What defines “conflicts of interest” may have changed over time. 
A lawyer in Chicago notes that lawyers often used to handle potential 
conflicts between two clients much more informally than they do now. 


When I was young, . . . if a law firm — or in those days, really, a lawyer 
— had two important clients that got into a dispute, the most natural 
thing for them to do would be both of them would go in, see their lawyer 
and hash it out with them. . . . And they’d reach an agreement. Maybe it 
would be worked out in writing, maybe it was a handshake. We can sit 
back and say, “How unethical that guy was! Here he is collecting a fee 
from two people who had adverse interests. It’s cutting across the lines 
of loyalty and duty and everything else.” But that’s not how it was viewed 
in the 40s and ’50s and maybe even into the early 60s. It was: they 
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went to their lawyer; their lawyer is a professional; he’s an ethical man; 
he understands his obligations to both sides, and he can be trusted in 
that situation. And | think the change that you see is today, what we are 
saying is, “no, nobody can be trusted in that situation! ... People have a 
right to independent counsel. People have a right to have a lawyer that’s 
just thinking about their best interests. You know, the adversary system, 


hooray, hooray!”! 


The lawyer quoted above was expressing nostalgia for a time when 
things were more informal and when a lawyer was freer to use his 
own judgment about whether he could manage — and perhaps 
intermediate between — two clients whose interests were at least 
partly at odds. These days, things are not so simple. Law firms are 
larger and have more complex networks of relationships with client 
organizations. Some institutional clients are part of networks of 
interconnected organizations. The size of both lawyer and client 
organizations multiplies the number of potential conflicts that need to 
be evaluated. Also, these changes in the profession make it more 
difficult to identify and evaluate conflicts. 


How do conflicts of interest come to the attention of courts? 


Conflicts of interest often come to the attention of courts through 
motions to disqualify a party's lawyer. Sometimes a party to a 
litigation moves to disqualify opposing counsel because of genuine 
concern that the lawyer’s presence as counsel for the other party 
presents a risk of harm to the moving party. The party seeking 
disqualification might worry that opposing counsel would misuse 
confidences that the lawyer previously received from the moving 
party. 

In other situations, a party may move to disqualify opposing 
counsel because the facts present an arguable basis for doing so and 
because litigating the disqualification motion may increase the time 
and expense to the other party of conducting the litigation. These 
motions might be described as “pretextual” because their real 
purpose is not to prevent harm resulting from the conflict but to gain 
advantage in litigation. This problem has been evident for at least 30 
years. In 1988, in Federal Deposit Insurance Corp. v. Amundson, 
Judge James M. Rosenbaum lamented: 
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We have reached a difficult and unpleasant stage in our legal-ethical 
development. We are now in a time when ethics has ceased to be a 
common guide to virtuous behavior. It is now a sword in hand, to be 
used to slay a colleague. This kind of ethics does not reflect a 
heightened awareness of moral responsibility or a means to temper 
one’s zeal for his or her client. It is instead a means to hobble the 
opposition by driving a spurious wedge between a client and chosen 


counsel.2 


As you explore the problems presented in these chapters, ask about 
each example: “What is the potential harm to a client presented by 


this situation, and how might the harm best be prevented?”? 
Are some conflicts more serious than others? 
The conflicts rules identify three levels of conflicts: 


e Conflicts that on close examination do not present a real risk of 
harm to one or more clients, so the lawyer may proceed 
without advising the client or asking for consent 

e Conflicts that may be adequately addressed if the affected 
clients are willing to provide consent after the lawyer explains 
all the potential problems 

e Conflicts that are so serious that even consent would not solve 
the problem, and the lawyer should turn down the second 
client (or withdraw, if the lawyer already has begun 
representation) 


One of the most important skills that you will need as a lawyer is to 
identify and analyze conflicts. Many law firms have one or more 
expert lawyers whose main role is to evaluate potential or actual 
conflicts and to provide guidance on other ethical issues.* But most 
lawyers screen their own cases for conflicts, and they vary in how 
well they understand this complex issue. 


What happens if a lawyer fails to identify or does not properly 
address a conflict? 
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Real trouble may follow when a lawyer doesn’t notice and address 
conflicts. A lawyer who proceeds in the face of a conflict might be 
disqualified by a judge, enjoined from further representation, sued for 
malpractice, or charged with violation of disciplinary rules. The lawyer 
might be ordered to forfeit a fee for the conflicted work. The most 
common type of litigation over conflicts involves one firm moving to 
disqualify another that has an apparent conflict of interest. Any of 
these consequences are possible. 

Even leaving these various disaster scenarios aside, as a 
practicing lawyer you need to be able to evaluate potential conflicts to 
know whether you can take on a particular matter. If you take on a 
matter that raises a conflict without remedying it, a client may feel 
betrayed. This could be problematic even if the client doesn't fire or 
sue you. Your role as a lawyer puts you in a position of trust with each 
client. Your professional reputation will depend on whether you 
maintain that trust and inspire confidence in your loyalty and 
judgment. 

Competently identifying and evaluating potential conflicts is also 
important to your financial interests. If you doze through these 
chapters on conflicts of interest, you might take on a matter that you 
shouldn’t and wind up losing more than one client as a result. Or, in 
an abundance of caution, you might turn down a matter that you 
would be permitted to accept if you obtained client consent. 
Sometimes the rules do not offer clear guidance, but you will be 
better off understanding the range of permissible action under the 
rules. 
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Some possible consequences of representing a client in the 
face of a conflict: 


Legal sanctions: 

Disqualification 

Discipline 

Malpractice liability 

Injunction against representation (transactional case) 
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e Fee forfeiture 


Business repercussions: 

e Client may retain a different lawyer 

e Client may mistrust you 

e Your professional reputation may suffer 


Aside from lack of understanding of the conflicts rules, why do 
lawyers sometimes fail to identify conflicts and suffer these 
adverse consequences? 


Professor Leonard Gross notes that Rule 1.7 “ rests on the 
assumption that lawyers will disclose conflicts to their clients to obtain 
informed consent [but] social science literature suggests that a lawyer 
will rationalize his behavior as being ethical because of the innate 
human tendency to rationalize one’s self interest as being consistent 
with morality.” According to Professor Gross, lawyers 


will be inclined to rationalize their behavior as consistent with prevailing 
norms, particularly when the norm is ambiguous. They will likely believe 
that even if their conduct were improper, they could avoid detection. To 
avoid adverse consequences they could convince their clients that there 
were no conflicts or that the conflicts were waivable. . . . Prospect theory 
suggests that attorneys are likely to risk a conflict of interest if it means 
avoiding loss of a valuable client. . . . Quite simply, the evidence 
suggests that attorneys behave like everyone else: they too look after 


“number one,” and you can guess who that is.° 


1. What makes the study of conflicts difficult 


Most students find this material more difficult than the other subjects 
addressed in this course. Here are some of the reasons. 


e Technical lingo. Lawyers and judges who deal with conflicts 
use many terms of art and make many conceptual distinctions. 
How do you determine whether there is “direct adversity” or 
whether there is a “substantial relationship” between one 
matter and another? 
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Conflicts with whom? A lawyer can have conflicts caused by 
her obligations to a present client, to a former client, or to 
some other person. A lawyer can have conflicts because of the 
obligations of lawyers with whom the lawyer works or used to 
work. A lawyer also can have conflicts between her clients’ 
interests and her own interests. 

At intake or midstream. Conflicts arise in many different 
situations, both at the outset of a lawyer-client relationship and 
later in the representation. A conflict could arise when a client 
company merges with a company that the firm has sued on 
behalf of a different client. A conflict might develop because a 
firm hires an associate from another firm. 

Factual context is everything. Conflicts problems tend to be 
very fact-specific, so it is difficult to come up with meaningful 
generalizations about them. A conflict can relate to the 
relationship between two clients, to the subject matter at issue 
in a case, or to a specific issue that arises in litigation. 

Special rules for particular types of work. While the ethics 
codes articulate rules that apply generally to lawyer-client 
relationships, additional conflicts rules may apply in particular 
fields of practice. The constitutional rights of criminal 
defendants, for example, impose a separate set of rules in 
criminal conflicts situations. Policy considerations have 
produced different rules for government lawyers and for law 
students who work in law firms. 

Complex solutions. When a conflict arises, several remedial 
options may be permissible. A lawyer may need to withdraw 
from representing one or more clients. (This is a big deal; the 
clients lose a valued lawyer and may have to pay additional 
fees to get another lawyer up to speed. The lawyer loses 
clients and the fees that would have been earned for the 
remainder of the work.) A lawyer may need to decline to 
represent a new client. A lawyer may be permitted to proceed 
despite the presence of a conflict if the affected clients give 


informed consent. A lawyer may be able to remedy a conflict 
by agreeing with one or more clients to limit the scope of 
representation, or — in some circumstances — by imposing a 
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“screen” (a communication barrier) between the conflicted 
lawyer and the one taking on the problematic work. In Chapter 
7, we will explain the concept of “screening” a disqualified 
lawyer from other lawyers in that lawyer’s firm and the 
circumstances in which the rules of professional conduct 
accept screening as a device to prevent disqualification of the 
entire firm. 

Inconsistent rules. Another problem in studying conflicts is 
that the rules vary on what is permissible. The ethical rules are 
the applicable standards in a disciplinary proceeding against a 
lawyer. In a malpractice claim, a judge will follow prior case law 
on civil liability for malpractice. In deciding a motion to 
disqualify a lawyer because of a conflict, the judge will follow 
precedent on disqualification.’ These bodies of law are often 
but not always in harmony with the ethical rules. For example, 
some courts will deny a motion to disqualify a lawyer if the 
alleged conflict has been addressed by erecting a screen to 
prevent the communication of confidences even if the ethical 
rules do not seem to permit screening to solve the type of 
conflict that arose in the case. And, as we have seen in other 
contexts, ethical rules vary from one state to another. 

Fuzzy standards. Perhaps the most serious problem is that 
the rules draw broad, fuzzy lines and therefore do not answer 
many questions definitively. 


2. How the conflicts chapters are organized 


We present the material on conflicts of interest in four chapters.® This 
chapter introduces conflicts of interest. It will acquaint you with the 
various categories of conflicts, teach you which questions to ask 
about different types of conflicts, and introduce you to the analysis 
required to arrive at useful answers to those questions. 

We begin this chapter by presenting some basic principles about 
how to analyze conflicts involving two or more current clients, often 
called concurrent conflicts. This chapter examines conflicts between 
two or more current clients that arise in litigation and in transactional 
work. It includes an introduction to “imputed” conflicts. A conflict is 
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“imputed” if one lawyer in a firm who has a conflict “infects” the other 
lawyers in the firm with this conflict. The chapter ends with 
consideration of possible conflicts between the interests of current 
clients and those of prospective ones. 

In Chapter 7, we explore successive conflicts: that is, conflicts 
between the interests of current clients and those of former clients. 
Chapter 7 includes a discussion of imputation in the context of 
successive conflicts. 


In Chapter 8, we look at some particular types of conflicts, including 
those that often arise when a lawyer represents an organization, and 
those that occur when a lawyer simultaneously represents two or 
more clients in criminal, domestic relations, estate planning, 
insurance, immigration, and class action cases. In Chapter 9, we 
discuss conflicts between lawyers and clients, including those 
involving legal fees, client property, business transactions, and 
personal interests. 

In Chapter 10 we discuss conflicts of interest issues for present 
and former government lawyers and judges. The ethics codes include 
special successive conflicts rules for present and former government 
lawyers because so many lawyers move from government service 
into private law practice or vice versa. Likewise, judicial ethics is 
addressed in a separate code from the ethics rules that govern 
lawyers. Lawyers who appear in court should have some background 
in judicial ethics so that, for example, they can deal with a situation in 
which the lawyer believes that a judge has a conflict of interest. 


3. How the conflicts rules are organized 


As you begin your review of the ethics rules on conflicts of interest, a 
first step is to get a fix on the main categories of conflicts and the 
rules that address each category. 


e Concurrent conflicts: Rules 1.7, 1.8, 1.13, and 1.18. Rule 
1.7 offers a template for examining the impact of a lawyer’s 
obligations to one client, to a third person, or personal interests 
of the lawyer that may conflict with her loyalty to a current 
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client. In some cases, a lawyer may seek informed consent 
from one or more affected clients to waive a conflict. In other 
cases, a conflict is nonconsentable — it is so serious that even 
the clients consent does not remedy it. Rule 1.8 includes 
some additional, very specific prohibitions affecting lawyers’ 
relationships with clients. Rule 1.13 addresses conflicts 
between a lawyer’s obligations to a client organization and to 
employees of the organization. Rule 1.18 addresses the 
problem of loyalty to existing clients when a lawyer 
contemplates accepting new clients with potentially conflicting 
interests. 

Successive conflicts: Rules 1.7 and 1.9. Rule 1.9 provides a 
standard to help a lawyer know when he must seek the 
consent of a former client before taking on a new client whose 
interests conflict with those of the former client. The impact of 
a lawyer’s obligations to a former client (such as protecting 
confidences) on a present client is analyzed using Rule 1.7. 
Imputed conflicts: Rule 1.10. Rule 1.10 explains that a 
conflict involving one lawyer within a firm extends to all lawyers 
within that firm. Sometimes such “imputation” can be avoided 
by screening off the lawyer who is directly conflicted and 
notifying the former client of the screen. An imputed conflict 
often may be waived by the informed consent of a potentially 
disadvantaged client. 

Conflicts for present and former government lawyers: 
Rule 1.11. Rule 1.11 addresses both successive and imputed 
conflicts of interest for lawyers who move between jobs in 
government and jobs in the private sector. 


The conflicts rules impose more stringent restrictions on conflicts that 
may cause serious consequences for clients and fewer restrictions on 
conflicts that may cause less harm. The rules impose a high bar with 
respect to 


conflicts that may adversely affect current clients rather than 
former clients; 

conflicts that involve two or more lawyers in the same firm 
serving two conflicting interests; and 
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e conflicts involving work handled by a lawyer for her current 
employer rather than conflicts resulting from work by the 


lawyer in her previous job. 


The following table summarizes the types of conflicts in this and the 


next two chapters. 


Conflicts spectrum: Time, lawyers, and firms 


Type of Simultaneous #oflawyers Lawyer(s) Relevant 
conflict or sequential involved work forthe rules 
representation same firm 
Concurrent Simultaneous One Yes 1.7, 1.8, 1.13 
1.18 
Successive Sequential One Yes 1.7, 1.9, 
1.11(a), (c), 
(d), 1.12(a) & 
(b) 
Imputed Simultaneous Two or more Currently in 1.10, 1.11(b) 
or sequential same firm but 1.12(c) 


may previously 
have been ina 
different firm 


B. General principles in evaluating 
concurrent conflicts 


1. Rule 1.7 


Rule 1.7 first explains what is considered to be a problematic conflict 
between two present clients. It then explains that for some, but not 
all, of these conflicts, a lawyer may seek informed consent from the 
affected clients and proceed if consent is obtained. 
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Rule 1.7 Conflicts of Interest: Current Clients 


Rule language* 


(a) Except as provided in paragraph (b), 
a lawyer shall not represent a client if 
the representation involves a 
concurrent conflict of interest. A 
concurrent conflict of interest exists if: 


(1) the representation of one client will 
be directly adverse to another client; or 


(2) there is a significant risk that the 
representation of one or more clients 
will be materially limited by the 
lawyer’s responsibilities to another 
client, a former client or a third person or 
by a personal interest of the lawyer. 


(b) Notwithstanding the existence of a 
concurrent conflict of interest under 
paragraph (a), a lawyer may represent 
a Client if: 


(1) the lawyer reasonably believes that 
the lawyer will be able to provide 
competent and diligent 
representation to each affected client; 


(2) the representation is not prohibited 
by law; 


(3) the representation does not involve 
the assertion of a claim by one client 
against another client represented by 
the lawyer in the same litigation or 


Authors’ explanation** 


A concurrent conflict is one between two 
current obligations of the lawyer — two 
clients, a client and another person, ora 
client and the lawyer’s own interests. 


“Directly adverse” means that a lawyer 
is acting directly against the interests of 
one of his own clients. 


Even if there is no direct adversity, there 
is a conflict if there is a significant 
“likelihood that a difference in interests 
will eventuate and, if it does, [that] it will 
materially interfere with the lawyer’s 
independent professional judgment.” 
Comment 8. 


Even if a conflict is found under Rule 
1.7(a), in most cases a lawyer may 
represent the conflicting interests if he 
obtains the clients’ informed consent. 
But if one of the conditions listed in (b) 
(1), (2), or (3) is not satisfied, the lawyer 
may not ask for client consent. 


A lawyer may not ask for consent “if in 
the circumstances the lawyer cannot 
reasonably conclude that the lawyer will 
be able to provide competent and 
diligent representation.” Comment 15. 


“For example, in some states 
substantive law provides that [even if 
the clients consent,] the same lawyer 
may not represent more than one 
defendant in a capital case.” Comment 
16. 


A lawyer may not represent adverse 
parties in litigation even with their 
consent. For example, a lawyer cannot 
represent both plaintiff and defendant in 
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other proceeding before a tribunal; a lawsuit requesting an amicable 


and divorce. 
357 
(4) each affected client gives To get informed consent, a lawyer must 


informed consent, confirmed in writing. explain to each affected client the “ways 
that the conflict could have adverse 
effects on the interests of that client.” 
Comment 18. Sometimes this requires 
disclosure of another client’s 
confidences, which requires that clients 
consent. Comment 19. 


* All emphasis added. 

**This and other authors’ explanations draw from the comments to the Model Rules 
and from other sources. They are not comprehensive but highlight some important 
interpretive points. 


Rule 1.7 addresses how a lawyer should analyze conflicts between 
two present clients or between two current obligations of the lawyer 
— the conflicting obligation might run to a third person or to the 
lawyer’s own interests. Under Rule 1.7, a lawyer is prohibited from 
representing a client if one of the conflicts described in 1.7(a) exists, 
unless under 1.7(b), the conflict is waivable by the client and the 
client gives informed consent to allow the lawyer to continue with the 
representation. Rule 1.7(a) identifies two types of conflicts that might 
preclude representation of a client: 


e One client's interests might be “directly adverse” to those of 
another client. 

e There might be a “significant risk” that a representation will be 
“materially limited” by another obligation of the lawyer — to 
another client, to a former client, or to a third person. A 
representation also could be materially limited by a conflict 


between the lawyer’s interests and the client's interests.’ 


If a conflict is present, a lawyer should evaluate under 1.7(b) whether 
she may continue to represent the affected clients if they give 
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informed consent after learning about the conflicts. A lawyer may 
seek consent to resolve many, but not all, conflicts. 


a. Direct adversity 


A conflict is said to involve “direct adversity” to the interests of a client 
if the lawyer’s conduct on behalf of one client requires the lawyer to 
act “directly” against the interests of another current client. The 
sharper, more extreme conflicts of interest are said to involve direct 
adversity. The most obvious example is a lawyer who files suit on 
behalf of one client against another of his own clients. Conflicts that 
involve direct adversity include both litigation and non-litigation 
situations; what constitutes direct adversity depends on how opposed 
the interests are. 


Direct Adversity: Common Situations 


e A lawyer who represents client A in one matter sues client A in 
a second matter on behalf of client B. (Another lawyer might be 
representing client A in the second lawsuit.) 

e The lawyer acts adversely to a client in litigation (e.g., by cross- 


examining him). 

Outside of litigation, a lawyer undertakes adversarial 
negotiation against another client. (Rule 1.7, Comments 6 and 
7.) If the negotiation is oriented more toward conciliation or 
cooperation, it is less likely to be found to involve direct 
adversity. 


b. Material limitation 


Even if there is no direct adversity, a conflict exists if representation of 
one client would be “materially limited” by one of the “other 
responsibilities” of the lawyer. This section covers conflicts that are 
less adversarial in nature than those that present “direct adversity.” 
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The “other responsibilities” that might materially limit a lawyer’s 
representation of a client include obligations to 


e another present client; 

e a former client; 

e someone else to whom a lawyer owes a duty (e.g., if the 
lawyer has fiduciary obligations because the lawyer is a 
trustee, an executor, or a member of a corporate board of 
directors); 

e someone other than the client who is paying the lawyer’s fee; 

e the lawyer’s own financial, employment, personal, or other 
interests. 


FOR EXAMPLE: Comment 8 to Rule 1.7 asserts that “a lawyer 
asked to represent several individuals seeking to form a joint 
venture is likely to be materially limited in [his] ability to 
recommend or advocate all possible positions that each might 
take because of the lawyer’s duty of loyalty to the others.” In a 
joint venture, each partner is seeking to earn a profit, and 
whatever terms advantage one partner may disadvantage 
another. 


If a client would receive less vigorous representation from a lawyer 
because of the lawyer’s other responsibilities, there may be a 
“material limitation” conflict. A “mere possibility” of harm is insufficient 
to present a conflict. To evaluate whether a conflict is present, a 
lawyer must ask: 


e How likely is it “that a difference in interests will eventuate”? 
e |f there likely is such a divergence, would it “materially 
interfere” with the lawyer’s advice to or representation of a 


client? 1° 


If there is a conflict that presents either direct adversity or material 
limitation, the conflict must be evaluated under Rule 1.7(b) to see 
whether the lawyer may seek informed consent from the affected 
clients or whether the conflict is nonconsentable. 
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2. How to evaluate conflicts 
To resolve a concurrent conflict under Rule 1.7, a lawyer must 


e clearly identify the client(s) and determine whether each is a 
present client or a former client; 

e determine whether a conflict of interest exists; 

e decide whether the lawyer is permitted to represent the 
client(s) despite the existence of a conflict (i.e., whether the 
conflict is consentable); and 

e if so, consult with the client(s) affected under paragraph (a), 
obtain informed consent, and send written confirmation to the 


client(s) of the informed consent. 11 


Some conflicts are apparent at the time a lawyer undertakes to 
represent a client; others emerge later because of changes in 
circumstances or information learned in the course of representation. 
The rules encourage lawyers to “adopt reasonable procedures, 
appropriate for the size and type of firm and practice, to determine in 
both litigation and non-litigation matters the persons and issues 
involved” for the purpose of identifying conflicts. 12 

If a consentable conflict is identified before a client is accepted, 
and each affected client gives informed consent after the lawyer 
explains the possible problems that the conflict might generate, the 
lawyer may go forward despite the conflict. If the conflict is not 
consentable, the lawyer must decline to accept representation of one 
or more clients. If a nonconsentable conflict emerges after a lawyer- 
client relationship has begun, the lawyer might be able to remedy the 
conflict by withdrawing from representation of one of the affected 
clients. Sometimes, however, the lawyer will have to give up both 
clients. 


3. Nonconsentable conflicts 


Most conflicts are consentable — it is the unusual case in which a 
court might say that even with the consent of all parties, the lawyer 
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may not continue the representation. But some conflicts are 
considered so problematic that a lawyer may not continue to 
represent a client even if the client wishes the lawyer to do so. To 
determine whether a conflict is consentable, Rule 1.7(b) directs a 
lawyer to ask 


e whether she “reasonably believes that [she] will be able to 
provide competent and diligent representation” to the relevant 
clients; 

e whether “the representation is . . . prohibited by law’; and 

e whether the representation involves litigation in which the 
lawyer is representing one client against another client whom 
the lawyer is representing in that matter. 


a. The lawyer’s reasonable belief 


In evaluating whether a conflict is consentable, a lawyer must first 
consider “whether the interests of the clients will be adequately 
protected if the clients are permitted to give their informed consent to 
representation burdened by a conflict of interest.”14 The question is 
whether the lawyer can “reasonably conclude that [he] will be able to 
provide competent and diligent representation.”'© The inquiry is not 
whether the lawyer has the subjective impression that the conflict is 
consentable. The question is what a reasonable lawyer would think. '® 
In considering whether a client can waive a conflict by giving 
informed consent, the lawyer should ask: Would there be an adverse 
effect on the relationship with either client? Also, would there be an 
adverse effect on the representation of either client? In addressing 
these questions, a lawyer should consider the following questions. 


e Are the conflicting representations related or unrelated? If the 
matters involved are not factually interrelated, the conflict may 


be consentable.'” 
e Does the problem involve joint representation of two parties 
with very divergent interests? If so, it may not be possible to 


pursue the interests of one without harming the other. '® 
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e Is the conflict between two present clients or between one 
present and one former client? If the conflict could adversely 


impact only a former client, the conflict is consentable. '2 

e Does the lawyer have a friendship or a bond of professional 
loyalty toward one of the two clients? If so, the lawyer might be 
unable to provide competent and diligent representation to the 
other, especially if the interests of the two diverge.2° 

e How sophisticated is the client? If the client is a sophisticated 
user of legal services, the client’s consent is likely to solve the 
problem. For example, in a practice in which the clients are 
large institutional clients with general counsels advising them, 
nearly all conflicts may be waived by consent.21 


FOR EXAMPLE: Nancy Oliver Roberts represented two 
brothers, David and Andrew. David was charged with murdering 
his father, and Roberts represented him in the criminal case. 
Andrew, her other client, was an heir seeking to inherit under 
the father’s will. A Kentucky “slayer statute” barred a convicted 
murderer from inheriting anything from the victim. Therefore, if 
David were to be convicted, Andrew would inherit a larger share 
of the estate. Both brothers waived any conflict of interest. The 
Kentucky Supreme Court deemed the conflict nonconsentable 
because the two brothers had “diametrically opposite” interests. 
Roberts could not reasonably have believed that she could 
diligently represent both brothers. Roberts was suspended for 
61 days for her violation of Rule 1.7 and other misconduct in her 


representation of the brothers.22 


b. Representation prohibited by law 


Some conflicts are not consentable because the representation of a 
client would violate a statute or case law. 


FOR EXAMPLE: A federal statute prohibits a federal 
government lawyer from representing a client against the United 


States regardless of whether a government official consents.?° 
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c. Suing one client on behalf of another client 


A final category of nonconsentable conflicts consists of cases in 
which a lawyer is asked to represent two parties who are “aligned 


directly against each other in the same litigation.”2* A lawyer may not 
represent “opposing parties in the same litigation, regardless of the 


clients’ consent.”2° 


FOR EXAMPLE: Can a lawyer represent both husband and 
wife in a divorce? Some jurisdictions allow two spouses to hire 
one lawyer to help them work out the property settlement and 
other issues. Under this rule, however, the lawyer could not file 
a divorce action in which the lawyer represented both plaintiff 
and defendant. The parties might agree, however, that after the 
lawyer assisted both of them in negotiating terms, the lawyer 


could represent one of them in the litigation.2 


FOR EXAMPLE: Maria DeAngelis sued American Airlines and 
OneSource, a cleaning company, for injuries she allegedly 
sustained when she fell down a flight of wet stairs in a terminal 
owned and operated by American Airlines at John F. Kennedy 
Airport. American had hired OneSource to clean the terminal. 
The firm of Lester Schwab Katz & Dyer LLP initially represented 
OneSource and another attorney represented American. 
American then substituted the Lester Schwab firm as its 
attorney even though American had made two cross-claims 
against OneSource alleging that OneSource was solely 
responsible for DeAngelis’s injuries. Lester Schwab filed a 
motion for summary judgment on behalf of both American and 
OneSource. The court deferred considering the motion and 
found a possible violation of Rule 1.7(b)(3) because Lester 
Schwab was representing both American and OneSource, who 
were adversaries on the cross-claims.2’ In a subsequent 
proceeding, Lester Schwab advised the court that OneSource 
had agreed to indemnify American for any liability, so the 
defendants had common interests in the case. Lester Schwab 
also agreed to dismiss American’s cross-claims against 
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OneSource. That stipulation apparently satisfied the court, 
which did not disqualify the firm.2° 


4. Informed consent 


If the conflict is consentable, a lawyer may ask the affected clients 
whether they would like to waive the conflict by giving informed 
consent. If any of the affected clients declines to give consent, the 
lawyer cannot take on or continue the conflicting work. A lawyer 
seeking such consent must communicate to a client all the 
information needed to understand the possible adverse effects that 
might befall the client if she waives the conflict. Rule 1.0(e) defines 
“informed consent” as an agreement “to a proposed course of 
conduct after the lawyer has communicated adequate information 
and explanation about the material risks of and reasonably available 


alternatives to the proposed course of conduct.”22 


How much information does a lawyer have to give a client to 
obtain informed consent? 


The lawyer must orally explain to the client the risks, advantages, and 
possible alternatives to the lawyer going forward with the 
representation. A client’s oral consent must be “confirmed in writing” 
by the lawyer. This means that either the client must sign a waiver of 
the conflict of interest, or the lawyer must obtain the client’s oral 
waiver of the conflict and, within a reasonable time, send the client a 


text memorializing the oral communication.°° Although the client is 
not required to sign the text, a client must expressly indicate consent 
to the conflict. A lawyer may not merely explain the conflict in a letter 
and state that she will assume consent if the client does not 


respond.°" 


364 
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Dr. Susan Shapiro 


Empirical research on lawyers’ behavior in 
handling conflicts of interest 


Much of our knowledge about how lawyers actually handle conflicts 
of interest comes from a sociological study undertaken by Dr. 
Susan Shapiro, a Senior Research Fellow at the American Bar 
Foundation. She interviewed 128 lawyers in Illinois to examine how 
the lawyers think about and evaluate conflicts. She reports the 
results in Tangled Loyalties: Conflict of Interest in Legal Practice 
(2002). This study is the most comprehensive empirical study to 
date on how American lawyers think about conflicts of interest. 
Shapiro talked to lawyers from large and small law firms, and to 


lawyers who worked in large cities and small towns.°2 She talked 
with lawyers who specialize in many different areas of practice. 
Ninety-four percent of the lawyers interviewed were men. They 
ranged in age from late 20s to late 70s. °° She chose to interview 
only Illinois lawyers to ensure that all the lawyers in her sample 
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were bound by a common set of conflicts rules. Some aspects of 
the lawyers’ thinking may reflect Illinois legal culture, but her 
sample covers the gamut of types of private law practice. Ninety- 
two percent of the firms randomly selected consented to allow 
Shapiro to conduct interviews. This makes it unlikely that her data 


is atypical because of a nonresponse bias.°4 We appreciate Dr. 
Shapiro’s willingness to allow us to illustrate conflicts of interest by 
quoting her research. 


When clients are asked to consent to conflicts, do they usually 
agree? 


Many clients consent to waive conflicts, especially if they perceive the 
conflicts to be technical and believe that it will not harm their interests 
for the lawyers to pursue the conflicting work. But some clients 
decline to waive even technical conflicts. Susan Shapiro talked to one 
lawyer who told the following story: 


Did some work for a bank in a smaller town in Illinois — for their trust 
department. We had a client in the firm that wanted to sue the bank with 
regard to mishandling of a commercial loan. It had nothing to do with 
their trust department. This bank is represented by every lawyer in... 
their town. So that, from the point of view of finding someone to defend 
them, they had no legitimate gripe. From the point of view of my 
knowing anything that would have any bearing upon this suit, they had 
no legitimate gripe. We thought it would be nice to ask them anyway. 
And they said no, that they absolutely did not want us representing 
anybody who was suing them. . . . That was a very surprising 


reaction.°° 


How often are clients asked to give informed consent? How often do 
they say yes? Although not much empirical literature is available on 
informed consent, we can make a couple of guesses. Sophisticated 
clients such as banks probably rarely consent (except in “advance 
waivers,” which are discussed below), while less wealthy clients, who 
depend on low-cost or pro bono lawyers, probably often cannot give 
genuine consent to conflicts because if they refuse consent, they 
might be abandoned by their lawyers and have no other options. 
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How can a lawyer make adequate disclosure without revealing 
confidences of one client to another? 


Often the lawyer will need to disclose some confidential information 
about one client’s case to a second client so that the second client 
has enough information to know whether he wants to consent. This 
disclosure may be necessary to help the second client understand 
the nature of the conflict. 


FOR EXAMPLE: Suppose you represent Brad who wants to 
purchase a restaurant from Sally, another of your clients. Both 
clients want you to handle the transaction. You know that Sally 
is leaving the restaurant business to become an evangelical 
minister. Brad has told you confidentially that he intends to turn 
the restaurant into a nightclub that would feature exotic 
dancers. You should disclose this to Sally because if Sally 
knew this information, she might not want to sell the restaurant 
to Brad, much less share a lawyer with him. 

To obtain informed consent from Sally in this example, you 
need to tell Sally about Brad’s intentions because you know 
that she is very conservative and that she might not want to 
sell to Brad, given his plans. Before revealing Brad’s 
confidences, you must ask his permission to disclose his 
intentions to Sally. If Brad declines to allow you to tell Sally of 
his plan, you may not proceed with the representation because 
you will not be able to obtain informed consent from Sally. 


If the client already knows the information needed to give 
consent, does the lawyer have to explain it anyway? 


No. The lawyer must assure that the client receives the relevant 
information, either from the lawyer or from another source. For 
example, if the client has a separate lawyer to advise her about the 
risks involved in waiving a particular conflict, the client might need 
less information from the original lawyer than one who is not 


independently advised.°© 
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If a client gives informed consent to a conflict and things turn 
out worse than expected, can the client change his mind and 
withdraw consent? 


Yes, the client may withdraw consent. Suppose two clients give 
informed consent to a lawyer’s continued representation of both of 
them in making a business deal. They begin negotiations, and things 
go badly. It appears that one of them may file suit against the other. 
Are they stuck with a common lawyer? Clearly not. A client always 
has the right to fire a lawyer. A client who has waived a conflict may 


revoke the waiver.37 


If a client revokes consent to a conflict, may the lawyer continue 
to represent the other client(s)? 


It depends. If a client justifiably revokes consent, her lawyer might 
need to withdraw from representing both clients, or the lawyer might 
be able to continue to represent one of them. This depends on the 
nature of the conflict that has arisen; what, if any, circumstances have 
changed; and what harm might result from continuing to represent 


one of the clients.°® If a client revoked consent arbitrarily, a lawyer 
might be permitted to continue to represent another client who had 


relied on the earlier consent in hiring this lawyer.°2 

During the informed consent process, a lawyer may ask the client 
whether, if a conflict arises, the lawyer could continue to work with 
one of the clients, and if so, which one? If there is disclosure and 
consent to a contingency plan, it is more likely that the lawyer may 
continue to represent one of them if a conflict arises. 


May a law firm ask a client to sign a contract waiving certain 
conflicts at the outset of the representation? 


It is standard practice, especially in large law firms, to seek waiver of 
certain types of conflicts of interest at the outset of a firm’s work on 
behalf of a client. These waivers vary in scope and specificity, but all 
ask the client to agree in writing that a conflict is not presented by the 
firm’s representation of certain clients or its work on certain subject 
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matters. The Arizona bar offers its lawyers the following model 
language for an advance waiver on work in certain subject areas: 


Som 


Therefore, as a condition to our undertaking this matter, Clients must 
agree that the Firm may continue to represent or may undertake in the 
future to represent existing or new clients in any matter that is not 
substantially related to our work for Clients, even if the interests of such 
entities in those other matters are directly adverse to Clients. We agree, 
however, that Clients’ prospective consent to conflicting representation 
contained in this paragraph shall not apply in any instances where, as a 
result of our representation of Clients, we have obtained privileged, 
proprietary, or other confidential information of a nonpublic nature that, if 
known to such other entity, could be used in any such other matter by 


such entity to Clients’ material disadvantage. 


e “advance waivers” are ineffective. The validity of advance 


waivers depends on 


how well the client understands the risks of the possible future 
conflicts; 

how thorough and specific was the lawyer’s initial disclosure of 
possible future conflicts; 

how much experience the client has had with the type of legal 
services being provided and the nature of the conflicts that 
could arise; 

whether the client received independent legal advice before 
giving the advance waiver; and 

whether the conflict that arises is one that can be solved by 
consent (if it is nonconsentable, the waiver will not be valid as 


to that particular conflict).4" 


FOR EXAMPLE: Macy’s, represented by the law firm Jones 
Day, had an exclusive contract to sell certain Martha Stewart 
products. Macy’s sued J.C. Penney for interfering with that 
contract. J.C. Penney, represented by Jones Day in other 
matters, moved to disqualify the law firm from representing 
Macy’s in the contract dispute. 

Five years earlier, when J.C. Penney had asked Jones Day 
to represent it in matters involving trademarks in Asia, a Jones 
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Day lawyer had sent Penney an engagement letter with 
advance waiver language. The letter said that Jones Day 
might be retained by present or future clients in litigation 
against Penney, and that its agreement to represent Penney 
was conditioned on Penney agreeing that Jones Day could 
accept such matters if they were “not substantially related to 
any of Jones Day’s engagements on behalf of JC Penney.” 
Jones Day asked Penney to sign and return the waiver, which 
included this language: “Your instructing us or continuing to 
instruct us on this matter will constitute your full acceptance of 
the terms set out above.” Although Penney never returned the 
signed document, a court held that this was an effective 
advance waiver and declined to disqualify Jones Day from 
representation of Macy’s. The court found that by continuing to 
use Jones Day for the Asian trademark work (which had 
nothing to do with the Martha Stewart dispute), Penney had 
agreed to the waiver. Implicit in the court’s decision was that 
Penney was a large, sophisticated company with its own 


general counsel.*2 


One article suggests that courts, bar associations, and academics 
tend to focus (as does the passage above) on when advance waivers 
are valid and enforceable, and that attention to this issue has too 
often focused on the small number of litigated cases that have 


challenged the use of a waiver.*? The author of the article interviewed 
eight lawyers in large law firms and found that they actually ask a 
more practical set of questions about waivers. For example, “How 
can | get the waiver | need and still keep my client happy? What sort 
of disclosures should | make in my engagement letter? Will | scare a 
client away if | make the waiver into a big deal — or try to enforce it 
over a clients objection?’“4 The author urges that the current 
conflicts rules have not kept pace with developments in practice and 
that the rules should be modified to offer more useful guidance.*° 

In practice, it may be impossible to anticipate most future conflicts. 
If a client signs a blanket advance waiver without any idea of the 
conflicts that may arise in the future, the waiver might later be found 
invalid because it was not well informed. The waiver also might fail to 
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identify and discuss a type of conflict that later emerged between the 
parties. 


5. Withdrawal and disqualification 


Suppose a lawyer discovers a nonconsentable conflict or the relevant 
client declines to consent to the lawyer’s continued work on the 
matter. In this case, the lawyer must withdraw from representation. 
(See Rule 1.16.) The lawyer might take this action (to seek consent 
and withdraw if consent is not forthcoming) on his own initiative, or he 
might be prompted to act by his opposing counsel. If a lawyer is 
representing a client in the face of a conflict without obtaining 
consent, the lawyer’s opposing counsel may file a motion to disqualify 
the lawyer from continuing the work. 


Why do lawyers sometimes move to disqualify opposing 
counsel on the ground of an asserted conflict of interest? 


A lawyer may file a motion to disqualify opposing counsel because he 
believes in good faith that the conflicted representation will adversely 
affect his own client. However, as we mentioned in the introduction to 
the chapter, some lawyers use disqualification motions to obstruct 
litigation or to obtain a strategic advantage by requiring an adversary 
to spend time and money to change lawyers or to defend the 
disqualification motion. Courts review motions to disqualify filed by 
adversaries with care to ensure that they are not being enlisted to 


assist in such tactics.7© 

Sometimes law firms simply turn away clients because the firms 
have been interviewed by the adverse party. Susan Shapiro notes 
that “[mJajor corporations [and individual clients] needlessly [engage] 
law firms in order to strategically conflict out a firm possessed of rare 


expertise that might be used against them.’*’ One of the Chicago 
lawyers whom Shapiro interviewed explained that 


in the divorce area . . . there are people who deliberately shop around 
for lawyers, in order to create conflicts so that their spouses can’t hire 
those lawyers. . . . And there are also . . . people [who] have been 
through a divorce ... who . . . will encourage friends . . . going through a 
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divorce — to “go see five, six lawyers before you . . . sign with the one 
you intend to sign with, so that your [Spouse] can’t . . . see those 


lawyers.”48 


Do judges apply the rules of professional conduct to evaluate 
motions to disqualify? 


Yes, some judges rely on, or at least give substantial weight to, the 
rules of professional conduct in various types of proceedings, 
including motions to disqualify lawyers because of conflicts of 


interest.42 Some judges refer to applicable state codes, while others 
refer to the ABA Model Rules or the Restatement as evidence of 
“national standards” to evaluate whether conflicts of interest require 


disqualification of a lawyer.°° 


PROBLEM 6-1 


THE INJURED PASSENGERS, SCENE 1 
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Jill and Reema were passengers in a taxicab taking them from 
the airport to each of their homes. They did not know each 
other until the day of the accident; they met on a plane trip that 
day, both coming home from vacations. The taxi driver drove 
very fast, ignored the speed limit, and changed lanes 
recklessly. He crashed into another car. Both Jill and Reema 
sustained injuries. 

You are a personal injury lawyer in the town where the 
accident occurred. Jill and Reema come to see you together. 
They want you to represent both of them in a lawsuit against 
the cab driver and the cab company. Jill suffered whiplash, 
which is not too serious but will require physical therapy. 
Reema suffered several fractures and had some abdominal 
injuries. She was hospitalized for five weeks. If you were to 
represent them, you would charge contingent fees. The fee for 
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each one would be calculated as one-third of the amount 
received by that passenger in a settlement or a judgment. 


1. Can you represent both Jill and Reema? What other 
information do you need to know to be able to answer this 
question? 

2. Might there be a nonconsentable conflict in this case? 

3. Do you need to get informed consent before undertaking the 
joint representation? 

4. Assuming that you need to obtain informed consent, what 
would you need to disclose to the clients to obtain their 
consent? 


6. Imputation of concurrent conflicts 


A lawyer can have a conflict of interest because his firm represents 
two clients whose interests conflict, even if different lawyers at the 
firm represent the two clients. Here we introduce the rules on 
imputation of conflicts between current clients of a firm. We discuss 
imputed conflicts in connection with former clients in Chapter 7. 


Rule 1.10 Imputation of Conflicts of Interest: General Rule 
(a) While lawyers are associated in a firm, none of them 
shall knowingly represent a client when any one of them 
practicing alone would be prohibited from doing so by Rules 
1.7 or 1.9, unless 
(1) the prohibition is based on a personal interest of 
the disqualified lawyer and does not present a significant 
risk of materially limiting the representation of the client 
by the remaining lawyers in the firm; . . . 
(c) A disqualification prescribed by this rule may be 
waived by the affected client under the conditions stated in 
Rule 1.7.... 


Rule 1.10(a) takes the position that “a firm of lawyers is essentially 
one lawyer for purposes of the rules governing loyalty to the client. . . 
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251 In general, if one lawyer’s client has a conflict with a client of 
another of the firm’s lawyers, then the conflict is imputed to all of the 
firm’s lawyers. Both partners and associates are “lawyers” in the firm. 
The firm may not continue to represent the affected clients unless the 
clients give informed consent. 

If a client’s interests do not conflict with the interests of another 
client but conflict with the personal interests (e.g., financial interests) 
of a particular lawyer in the firm, under Rule 1.10(a), those interests 
are not imputed to other lawyers in the firm. The firm may proceed 
with representation in such cases without the informed consent of the 
affected client. 

While the range of conflicts imputed to all lawyers within a firm is 
very broad, Rule 1.10 provides that such conflicts may be waived by 
a client affected by the conflict, unless the conflict is not consentable 
under Rule 1.7(b). 


Are conflicts imputed to temporary lawyers and nonlawyer 
employees? 


The imputation rules apply to conflicts presented by all lawyers in a 
firm (including associates) but do not preclude representation based 
on conflicts presented by law clerks, paralegals, secretaries, or other 
nonlawyer employees. Rule 1.10(a) also does not preclude a firm 
from accepting representation of a client based on conflicts relating to 


work that a lawyer in the firm did before she became a lawyer.° This 
means that the work you do as a law clerk or as an extern during law 
school will not be imputed to your future employers. If the conflict 
arises from work that was done by a nonlawyer, the conflicted person 
“ordinarily must be screened from any personal participation in the 


matter. . . .°° A firm must maintain a conflicts-checking system that 
lists the clients and former clients of lawyers and nonlawyer 
employees to identify cases in which screening is necessary. 


PROBLEM 6-2 
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FOOD POISONING 


This problem is based on a situation that arose in a western 
state in the first decade of the twenty-first century. 


You are a partner in a firm that specializes in representing 
plaintiffs in food poisoning cases. About two months ago you 
agreed to become co-counsel with Jill Carlton, a lawyer at 
another firm, in representing the family of Fran Gomez, a 
fourth grader who was hospitalized shortly after eating pasta 
and salad at DeLuca’s, a local restaurant. Carlton enlisted your 
assistance because of your firm’s expertise in food-borne 
illness. 

Fran suffered acute kidney failure and nearly died, but she 
has since recovered. Doctors concluded that the illness was 
caused by the bacterium E. coli 57 O157:H7. The most 
frequent source of E. coli is human waste that contaminates 
food during harvesting. Some agricultural companies do not 
provide their farm workers with enough toilets. Your preliminary 
investigation revealed that a woman who had a salad on the 
same day at the restaurant also got sick, though not as sick as 
Fran. 

Nine months ago, Carlton filed a lawsuit against DeLuca’s. 
Carlton retained Randall Baxter, an expert consultant, who will 
testify that contaminated lettuce probably caused the food 
poisoning. You think that the client has a good chance of 
winning a verdict of at least $500,000. The client agreed that 
the two firms would divide a contingent fee of one-third of any 
settlement or judgment. The division would be in proportion to 
the amount of work done by each firm. Since you became co- 
counsel two months ago, you and two associates at your firm 
have spent 170 hours on the case. 

You just received a call from Nancy Kowalski, DeLuca’s 
lawyer. She expressed surprise that you represent the Gomez 
family because about six months ago, before your firm became 
co-counsel for the Gomez family, she discussed the case with 
an associate in your firm, Jeffrey MacBride. She had called to 


555 


ask his advice because they had been on opposite sides of a 
previous case that involved different parties and had settled 
amicably. She said that she respected MacBride’s judgment 
and thought he could give her some advice that would help her 
in the Gomez matter. During this discussion, Kowalski says, 
she revealed confidential information and defense strategy to 
MacBride. She asks you to withdraw as co-counsel for Fran 
Gomez because of a conflict of interest. If you do not withdraw 
voluntarily, she will file a motion to disqualify your firm. 

You call MacBride. He confirms that Kowalski called him for 
advice several months ago, before your firm became co- 
counsel on the Gomez case. MacBride has had no 
involvement in the representation of the Gomez family. 

Before giving advice to Kowalski, MacBride checked and 
found that (at that time) your firm had not been retained or 
contacted by the Gomez family. He then gave informal advice 
to Kowalski about the case as a professional courtesy. 

After some deliberation, you ask MacBride to tell you in 
general terms what he remembers of the conversation. You do 
not want to know the details of any confidences that Kowalski 
disclosed. You want to know only as much of what he 
remembers as is necessary to assess whether a conflict of 
interest exists. 

MacBride recalls these parts of his conversation with 
Kowalski: 


e Kowalski told him that Fran and her parents had visited a 
petting zoo in the afternoon before going to the 
restaurant. Kowalski was considering arguing that Fran 
had come into contact with the E. coli by petting the zoo’s 
goats. MacBride advised her to abandon that potential 
argument. He knew from prior work that the species of E. 
coli that had caused the illness was unlikely to have been 


transmitted by petting a goat. 


e Kowalski asked MacBride to suggest expert witnesses. 
MacBride suggested Dr. Kate Crawford, an expert who 


often worked for defendants in cases like these. 
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e Kowalski told him that two days before the incident, the 
State Restaurant Association, a trade group, had issued 
an alert stating that lettuce contaminated with E. coli had 
been shipped to an adjacent state. The restaurant owner 
was not concerned because it involved another state, 
and restaurants received alerts like this all the time. 

e MacBride suggested that Kowalski consider adding 
Greenfoods, the agricultural company that supplied the 
lettuce, as a third party defendant. 


Kowalski subsequently retained Crawford for this case but 
decided against adding Greenfoods. 

If you withdraw from the case, as Kowalski demands, your 
firm will lose part of the compensation for the extensive work 
that it has already put into it. Your co-counsel will be left 
without the expertise she needs to litigate the case properly. 
As a result, she might not win any damage award, in which 
case, there would be no compensation to the plaintiff or the 
firm. On the other hand, if you decline to withdraw, you will 
have to spend more time litigating a motion to disqualify. If the 
judge lets you remain on the case but an appellate court 
decides that you should have been disqualified from 
representing the Gomez family, you will have expended even 
more resources without adequate compensation. The Gomez 
family wants you to continue to represent them and is willing to 
waive any possible conflict of interest that resulted from 
MacBride’s conversation with Kowalski. 

In your state, the courts apply the rules of professional 
conduct to disqualification motions. You need to make an 
educated guess as to whether a court is likely to disqualify the 
firm from continuing this representation. If it is, you should 
withdraw rather than putting more time into the case. 
Otherwise, you should not withdraw. 

MacBride says to you, “I don’t see any reason for you to 
withdraw. First of all, | had the conversation with Kowalski; you 
didn't, and I’m not working on the case. Second, Rule 1.7 
doesn’t even apply to this case because the rule deals with 
lawyers who have two clients with opposing interests; we only 
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have one client. Third, if the rule did apply, nothing has 
happened that would compromise our representation of the 
Gomez family, and they will waive any conflict.” 

What you will do depends on whether MacBride is correct. 


1. Is MacBride correct that because he isn’t working on the 
Gomez case, there is no problem? 

2. Is he correct that Rule 1.7 doesn’t apply to these facts? 

3. Is he correct that even if Rule 1.7 does apply, you can 
represent the Gomez family because t hey are willing to waive 
any conflict? 


C. Conflicts between current clients in 
litigation 


Having provided a general overview of the process for analyzing 
concurrent conflicts, we next explore the standards by which a lawyer 
should judge whether a conflict exists between the interests of two 
clients, beginning with some conflicts that arise in litigation. We start 
with the most extreme, dramatic conflicts and then look at some less 
serious conflicts. 


1. Suing a current client 


Can a lawyer ever be involved in litigation in which the lawyer 
represents one client in a lawsuit against another? 


Imagine being sued by your own lawyer! Many clients would view this 
as a betrayal. Let’s consider an example. Suppose you are 
representing a husband, Fred, in a divorce. While that work is 
progressing, a new client, Mona, asks you to sue a driver who 
rammed into her car at a stop sign. The ramming driver turns out to 
be your client Fred. If you sue Fred on behalf of Mona while you 
represent Fred in another matter, you would be “directly adverse” to 
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Fred. This is true even though the cases are unrelated,°* and even if 
a different lawyer represents Fred in the accident case.°° 


Case 1: Divorce 
Fred Wife 
(your (another 
client) lawyer) 


Case 2: Car accident 
Mona V. Fred 
(your (a third lawyer) 
client) 


How often does a situation like this come up? 


One of the large firm lawyers interviewed by sociologist Susan 
Shapiro said, “That comes up all the time. . . . I'll bet that probably 
once a week, we're invited to get into a situation where we'd be 


adverse to a current client.”°© 
Are lawyers allowed to sue current clients? 


In nearly every state, the ethics rules provide that a lawyer cannot file 
suit against another present client unless the lawyer reasonably 
believes that he can represent both without adverse impact on either 


and unless both clients give informed consent.°’ Many court 
decisions reach the same conclusion.°® 


Do practicing lawyers think the rule is too restrictive? 


Many lawyers would decline to accept a matter that involved suing a 
current client, regardless of what the rules say. One lawyer at a large 
firm who talked to Susan Shapiro said: 
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If two clients are fighting, we try to stay out. . . . We’re just going to lose. 
.. . If we represent somebody who’s really adverse to another client, 
we're guaranteed to lose that other client. | mean, it’s like no question! 
Because if you do as good a job as you can possibly do for the client 
you’re staying with, you’re just going to tick the other side off. So, that’s 


a no-brainer; no-win situation.°2 


Questions about suing a current client 


1. The rule makes sense in the context of an individual client and 
an individual lawyer because the client would perceive the 
lawsuit as a breach of trust, a betrayal. Suppose a lawyer in 
the New York office of a huge law firm represents a large 
corporation in a tax matter. Another lawyer in the Cairo office 
wants to represent a plaintiff in a lawsuit against the tax client 
on a products liability matter. Should this be prohibited? 

2. Should a longtime client who has an ongoing relationship with 
a lawyer be required to hire new counsel simply because she 
wants to sue someone for whom the firm is providing modest 
service?®' 


PROBLEM 6-3 


| THOUGHT YOU WERE MY LAWYER! 


This problem is based on a case that arose in the western 
United States in the 1970s. 


You are the ethics counsel for Shelton & Cadenas. It is your 
job to advise the firm on any ethics problems that it has, 
particularly conflicts problems. 

One of the firm’s clients, Dori Hathaway, was hit by a bus 
while she was crossing the street. On her behalf, Shelton & 
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Cadenas is suing the bus company. The firm has already put a 
lot of work into the case. 

While that case was pending, Shelton & Cadenas agreed 
to represent another client, Kevin Bielaski, who is suing his 
wife for divorce. His wife is Dori Hathaway. Because Dori 
Hathaway has a different last name, the firm didn’t realize that 
she is Bielaski’s wife. 

Kevin was not involved in the bus accident. Both Dori and 
Kevin have made clear that they want to go ahead with the 
divorce. They have no children, but they do have some 
property, and there may be a dispute about the property 
division. 

The lawyer handling the divorce for Bielaski has just 
discovered that Dori Hathaway is a client of the law firm. 


1. If one lawyer in the firm is representing Dori, and another is 
representing Kevin, do these two lawyers have to worry about 
a conflict of interest? Is the conflict question an individual 
question or a firm question? 

2. Your firm has signed contracts agreeing to represent Dori in 
the accident case and Kevin in the divorce case. What, if 
anything, should you advise the firm to do? Evaluate this 
conflict under Rule 1.7. 

3. Assume you decide that the firm cannot represent both Kevin 
and Dori. Can the firm represent one of them? If so, can the 
firm choose which client to drop? 


2. Cross-examining a current client 


A lawyer can have an adverse relationship to a current client in 
litigation even if the client is not a party in the case in which the 
conflict arises. One such situation occurs when a lawyer is called on 
to cross-examine one of her clients in a trial involving charges against 
another of her clients. 
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Tf it pleases the Court, Your Honor, Td like to 
quit the defense and join the prosecution.” 


FOR EXAMPLE: Suppose you represent Henry, a criminal 
defendant who is accused of robbing a convenience store. You 
also represent Roger, who is facing an unrelated arson charge. 
Roger is a prosecution witness in the robbery case against 
Henry because he was involved in the convenience store 
robbery. Therefore, you need to cross-examine Roger to show 
that Roger drove Henry to the store and insisted that Henry hold 
up the store to get cash to pay Roger for drugs that Roger 
supplied to Henry. The cross-examination of Roger could show 
that Henry was coerced. It also could lead the prosecutor to file 
new charges against Roger, so your cross-examination of 


562 


Roger would be directly adverse to Roger, who also is your 
client. This cross-examination might not affect the arson matter, 
but still it could increase the risk that Roger would go to 


prison.©4 


This kind of conflict can arise before a criminal case is tried. It is very 
common for criminal defendants to try to get lighter penalties or early 
release from prison by offering to provide information that assists the 
prosecution in obtaining conviction of other defendants. Especially in 
small communities, it often turns out that a lawyer who represents 
one defendant is also defending or has previously defended others 
who might incriminate him. One small-town criminal defense lawyer 
shared the following story with Susan Shapiro: 


| was trying a murder case here. And, on the eve of trial, two of my 
clients that | had represented previously [and who were recently 
sentenced] . . . made statements against a third client of mine in the 
murder case . . . [to obtain leniency from the prosecutor]. . . . | really 
found myself in quite a dilemma. . . . [O]n the one hand, I’m still in active 
representation of a client who’s charged with murder. . . . [O]n the other 
hand, these guys are making statements . . . that, if they make ’em, the 
likelinood of them coming out of [prison] alive is not great. [The lawyer is 
apparently implying that these former clients might be killed in prison if 
they testify against his client.] And, obviously, law enforcement’s not 
telling them that. But | was almost in a catch-22 situation. | couldn't get 
to them to say, “Guys, it’s probably not in your interest to say this.” And 
then | almost have a conflict by saying that, because I’m really trying to 


help my other client.©° 


3. Representation of co-plaintiffs or co- 
defendants in civil litigation 


For a lawyer to sue one client on behalf of another presents perhaps 


the most serious type of conflict of interest. If a lawyer jointly® 
represents two clients who are both either plaintiffs or defendants in a 
lawsuit, their relationship is not one of direct adversity, but their 
interests might conflict anyway. Possible problems include the 
following. 


563 


e One client might have a potential claim against the other. 

e lf the clients are co-plaintiffs, they might be suing a defendant 
whose limited assets would make it impossible to satisfy both 
their claims. 

e |fa settlement is proposed, the two plaintiffs or two defendants 
might have different views on whether to settle. The other party 
might try to trade one client's claim off against the other. 

e If a lawyer represents two defendants who each have some 
responsibility for the harm that is the subject of the suit, then 
each might seek to avoid liability by asserting that the other is 
responsible. 

e lf the clients are plaintiffs in a lawsuit seeking injunctive relief 
as well as damages, they might disagree as to what the 


remedy should be.®° 
Joint representation often occurs in accident cases in which two 
passengers or a passenger and driver in one car sue the driver of the 
other car that was involved. Several cases have held that a driver and 
passenger have sufficiently divergent interests that they may not be 
represented by a single lawyer.°© The Restatement, however, takes 
the position that this type of conflict may be waivable by the client 


after full disclosure.°” 

Another common situation is one in which an employer and an 
employee are sued for damages. If the employer agrees to cover any 
damages awarded against it or the employee, the possible conflicts 
are limited enough that the courts generally allow both defendants to 


be represented by one lawyer.®® 


How can a lawyer decide whether she may represent co- 
plaintiffs or co-defendants? 


In applying Rule 1.7(b) to evaluate whether a lawyer may represent 
two plaintiffs or two defendants in a single litigation, the lawyer must 
ascertain whether the conflict is consentable. Among other 
requirements under Rule 1.7(b), the lawyer must ask whether she 
“reasonably believes that [she] will be able to provide competent and 


diligent representation to each affected client.”©9 
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If the lawyer determines that the conflict is consentable, what 
must the lawyer disclose to or discuss with each client to obtain 
truly informed consent? 


The lawyer must disclose all the facts and circumstances that might 
adversely affect the client’s interests. The content of the disclosure 
will depend on the circumstances of the particular case. Comment 18 
following Rule 1.7 explains that 


[w]hen representation of multiple clients in a single matter is undertaken, 
the information must include the implications of the common 
representation, including the possible effects on loyalty, confidentiality, 
and the attorney-client privilege and the advantages and risks involved. 


The ethics committee of the Arizona state bar explained”? that this 
disclosure should address 


(1) the conflicting or potentially conflicting interests of the other 
clients; 

(2) the potential courses of action that may be foreclosed or limited 
by the joint representation; 

(3) the effect of the representation upon the clients confidential 
information and on the attorney-client privilege; 

(4) any reservations the lawyer would have about the representation 
if the lawyer were representing only the client being advised; and 

(5) the consequences on the representation if one client later 


withdraws . . . consent to the joint representation.” 1 


The Arizona committee also offered general guidance on some topics 
that the lawyer should discuss with the client and then in a follow-up 
confirmatory writing, which Rule 1.7 requires the lawyer to send to the 
client. The topics flagged by the committee for written and oral 
disclosure (as summarized in U.S. Law Week) include the following. 


e Conflicting testimony. The lawyer should identify any potential 
testimonial conflicts and explain how they would impair the 
claims of each individual client. . . . 

e Conflicting settlement positions. The lawyer should disclose 
that there may be conflicts among clients with respect to 


565 


settlement, and discuss the advantages and disadvantages of 
individual settlement offers as opposed to aggregate offers... . 
[T]he lawyer should make clear to each client that information 
about each individual offer and the response to such an offer 
cannot be kept secret from the other jointly represented 
clients. 

e Attorney-client privilege. [It will not apply if the clients later 
become adverse to one another, unless they have a prior 
agreement preserving the privilege under those 
circumstances. ’7] 

e Withdrawal in event of conflict. Counsel must also disclose that 
the law firm may be forced to withdraw if an untenable conflict 
arises during the representation, and that expense and delays 
could result if withdrawal becomes necessary. 

e Confidentiality. The . . . attorney’s normal confidentiality 
obligation does not apply as between jointly represented 
clients, and that information imparted to the lawyer by one co- 
client will be shared with the other co-clients if it is necessary 
for their representation. . . . If one joint client instructs the 
lawyer not to share material information with other joint clients, 
a conflict is created that may require the lawyer’s withdrawal 
from the joint representation. . . ./° 

e Finally .. . the opinion states, “lawyers must evaluate on an 
ongoing basis whether future developments in the case create 
issues that require additional disclosures and consent to the 


multiple representation or possible withdrawal.” “4 


PROBLEM 6-4 


THE INJURED PASSENGERS, SCENE 2 


Let’s return to the accident in which both Jill and Reema were 
injured in an accident while they were passengers in a taxicab. 
Recall that Reema’s injuries were much more serious than 
Jills. Assume that you have concluded that you could 
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represent them both and have obtained their informed 
consent. You have filed suit on behalf of each of your clients 
and done some discovery. The attorney for the taxicab 
company contacts you to discuss settlement. During 
settlement negotiations, the attorney for the cab company hints 
that he may soon offer $350,000 to settle Reema’s claim if 
you'll accept only $50,000 for Jill’s claim. 


1. How should you respond? 

2. Suppose that you are able to continue representing both 
clients, and they both reject the settlement offer. During your 
deposition of the driver, he states that Jill was very drunk when 
she got into the cab and that the accident occurred while Jill 
was swearing at him for going too fast. You ask Reema and Jill 
about Jill’s behavior in the cab, and they confirm what the 
driver told you. (In fact, Jill told Reema after the accident that 
she gets nervous in cars even when she is sober, and her 
anxiety is worse when she’s been drinking.) This jurisdiction 
has abolished joint and several liability, so liability is based on 
a comparative negligence rule. Therefore, if Reema sues the 
driver but does not sue Jill, and a jury finds that Jill was 60 
percent responsible for the accident, Reema will be able to 
collect only 40 percent of the damages from the taxicab 
company. How does this information affect your work on behalf 
of Jill and Reema? 


4. Representing economic competitors in 
unrelated matters 
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Suppose a lawyer represents the owner of a shop that makes prints 
of digital photos. The shop’s owner is negotiating a new ten-year 
lease with her landlord. While this work is going on, the owner of the 
town’s other photo shop asks the lawyer to represent him in a suit for 
damages against him by an employee claiming wrongful discharge. 
The two clients are economic competitors, but the lawyer is not 
representing one of them against the other. Comment 6 to 

states that “simultaneous representation in unrelated matters of 
clients whose interests are only economically adverse . . . does not 
ordinarily constitute a conflict of interest. . . .” However, even if 
representation of economic competitors does not by itself violate the 
rules of professional conduct, a lawyer who has done extensive work 
for a company and knows its business secrets may breach her 


fiduciary duty by representing a competitor. 
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5. Positional conflicts: Taking inconsistent legal 
positions in litigation 


If a lawyer makes a legal argument on behalf of one client in one 
case that is contrary to the interests of another client who is not 
involved in the case, does that situation present a conflict? 


Although a lawyer would confront a conflict of interest if she were to 
advocate on behalf of one client against another client, normally a 
lawyer may make inconsistent arguments on a legal issue in different 


courts at different times without running afoul of the conflicts rules. © 
This situation is called a “positional” conflict and is usually less 
problematic than other types of conflicts. Whether a positional conflict 
presents a serious problem, however, depends on the likelihood that 
one client would be materially harmed if a lawyer made an argument 
in another case that was contrary to the client’s interest. Comment 24 
following Rule 1.7 states, in part: 


The mere fact that advocating a legal position on behalf of one client 
might create precedent adverse to the interests of a client represented 
by the lawyer in an unrelated matter does not create a conflict of 
interest. A conflict of interest exists, however, if there is a significant risk 
that a lawyer’s action on behalf of one client will materially limit the 
lawyer’s effectiveness in representing another client in a different case; 
for example, when a decision favoring one client will create a precedent 
likely to seriously weaken the position taken on behalf of the other client. 
... If there is significant risk of material limitation, then absent informed 
consent of the affected clients, the lawyer must refuse one of the 
representations or withdraw from one or both matters. 


This comment and the Restatement identify factors to be considered 
in making this assessment: 


Whether the issue is before a trial or appellate court; 
Whether the issue is substantive or procedural; 

The temporal relationship between the matters; 

The practical significance of the issue to the immediate and 
long-run interests of the clients involved; 
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e The clients’ reasonable expectations in retaining the 
lawyer.” 


An ABA ethics opinion on this issue concluded that it was not very 
significant whether the relevant matters were at the trial or appellate 
level. The committee urged that a lawyer evaluating a positional 
conflict should consider whether the decision in one case is likely to 
affect the decision in the other and whether the lawyer might be 
inclined to “soft-pedal” or otherwise alter one or another argument to 


avoid affecting the other case. ’® 


FOR EXAMPLE: A lawyer is handling damage actions on 
behalf of two different clients in two different federal district 
courts. In one case, representing the plaintiff, the lawyer will 
offer evidence of injury to the client based on a controversial 
medical test. In the other case, in which the lawyer represents 
the defendant, the plaintiff will offer similar evidence, and the 
lawyer will object to its admission. The lawyer may go forward 
with both of these representations without obtaining the 
informed consent of the clients, even though it is possible that 
one of these courts might publish a ruling that could become a 


basis for argument in the other matter. ’2 


Professor Helen Anderson has critiqued the ABA stance on positional 
conflicts, arguing that they are not true conflicts and that urging 
lawyers to avoid positional conflicts “creates incentives for lawyers to 
avoid the positional conflict by bowing to business conflicts and 


suppressing arguments for or dropping the less favored client.”8? She 
states further that “a rule against positional conflicts gives greater 
control to wealthy clients over the availability of legal services without 


significantly protecting the rights of poor or middle income clients.”°' 


PROBLEM 6-5 


TOP GUN 
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Events very much like those described in this problem 
occurred in a large New York law firm in 2004. 


You are a partner at a large urban law firm. In your city, 
gun violence has killed many people. The mayor has long 
decried this violence. At his request, the city’s legal 
department approached your firm and asked it to help the 
city to bring a novel lawsuit against the nation’s major gun 
manufacturers. 

The city needed a large law firm to take the lead in this 
case because the gun manufacturers were expected to have a 
large cadre of very experienced lawyers. The city’s legal 
department sought help from your firm because your firm does 
not represent any gun manufacturers. 

Two years ago, after extensive discussion among the 
partners, the firm agreed to represent the city in this matter 
and to do the work without charging a fee. For the last two 
years, you, two of your partners, and a dozen associates have 
been working on the case. The trial will be held six months 
from now. 

The lawsuit names four major gun manufacturers as 
defendants. It alleges that these companies support an illegal 
market in the guns that criminals use to murder residents of 
the city. The legal argument is that the manufacturers are 
creating a “public nuisance” in violation of common law. You 
are seeking an injunction to prohibit the manufacturers from 
selling guns to dealers who are known to have supplied them 
to criminals. 
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The day before yesterday, one of your partners received a 
call from Aaron Cavalier, the general counsel of Global 
Pharmaceuticals, one of your firm’s largest clients. Cavalier 
said that the general counsel of one of the defendant gun 
manufacturers had contacted him and had persuaded him that 
if the city won the gun case, it could create a precedent that 
would hurt Global. Here’s his analysis. 

Global used to produce a prescription painkiller drug called 
Zorenal that many misguided people used for recreational 
purposes. Dozens of people who became addicted to Zorenal 
died from overdoses. There were rumors that it was easy to fill 
even a forged prescription for Zorenal at Rite-Way drug stores. 
One freelance journalist quoted an anonymous source who 
said she had obtained Zorenal at Rite-Way using a forged 
prescription. She said she had friends who had done this also. 
Now the families of some Zorenal users are suing Global and 
Rite-Way for wrongful death. (Other firms are representing 
Global and Rite-Way in those cases.) The plaintiffs assert 
(correctly) that Global continued to sell Zorenal to Rite-Way 
even after company officials heard the rumors and after the 
publication of the article by the journalist. 

The theory of both the planned suit against the gun 
manufacturers and the pending wrongful death cases against 
Global is that a manufacturer should be held responsible for 
foreseeable harms caused by a downstream purchaser of the 
manufactured product. Cavalier is concerned that a ruling for 
the city in the gun case could become the basis for a ruling 
against Global in the Zorenal cases. Even before the Zorenal 
cases are tried, such a precedent in the gun case could 
damage Global’s credit rating, which would raise the interest 
rate that it would have to pay to borrow money. 

Cavalier argued that your firm has a conflict of interest and 
should withdraw from representing the city in the lawsuit 
against the gun manufacturers. He said that if the firm does 
not withdraw from representing the city, the management at 
Global might decide to terminate its relationship with your firm 
and obtain legal services from another large law firm. 
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This afternoon, a partnership meeting will be held to decide 
whether to withdraw from the gun suit. 


1. Must the firm withdraw from representing the city against the 
gun manufacturers? 

2. If the firm is not required to withdraw because of the alleged 
conflict, does it have the discretion to withdraw in this 
situation? If so, should it withdraw to avoid making one of its 
most important clients uneasy? 


D. Conflicts involving prospective 
clients 


A last topic for this chapter is conflicts of interest that involve 
prospective clients who consult lawyers while seeking representation 
but who do not engage those lawyers. During a preliminary 
discussion with a potential client, a lawyer may learn various 
confidences for the purpose of assessing whether the lawyer will 
represent the client. Even if this lawyer ultimately does not represent 
the client, the lawyer may possess confidential information that could 
be used adversely to that person on behalf of another client. 
Therefore, Rule 1.18 mandates protection of confidences received 
from prospective clients and lays out a set of standards to evaluate 
these conflicts.22 Rule 1.18 gives prospective clients some protection 
but not as much as the rules provide to actual clients. 


Rule 1.18 Duties to Prospective Client 


Rule language Authors’ explanation 

(a) A person who consults A “consultation” creating duties to a prospective 
with a lawyer about the client may occur in person or through written or 
possibility of forming a client- electronic communications. A communication is 
lawyer relationship with more likely to be a “consultation” if the lawyer 


has — in person or in writing — invited the 
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respect to a matter is a 
prospective client. 
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(b) Even when no client- 
lawyer relationship ensues, a 
lawyer who has learned 
information from a 
prospective client shall not 
use or reveal that information, 
except as Rule 1.9 would permit 
with respect to information of a 
former client. 


(c) A lawyer subject to 
paragraph (b) shall not 
represent a client with 
interests materially adverse 
to those of a prospective 
client in the same ora 
substantially related matter if 
the lawyer received 
information from the 
prospective client that could 
be significantly harmful to 
that person in the matter, 
except as provided in 
paragraph (d). If a lawyer is 
disqualified from representation 
under this paragraph, no lawyer 
in a firm with which that lawyer 
is associated may knowingly 
undertake or continue 
representation in such a matter, 


sharing of information without warning that the 
lawyer undertakes no duties with respect to the 
information provided and the communication 
occurs in response to that invitation. Unilateral 
communication of confidences to a lawyer and 
communication for the purpose of disqualifying a 
lawyer from representing someone else do not 
create a prospective client relationship. See 
Comment 2. 


A lawyer often learns confidential information 
from a prospective client before deciding to 
represent that person. A lawyer should avoid 
acquiring more information than needed to 
decide whether to go forward. This section bars 
a lawyer from using or revealing information 
learned from a prospective client except to the 
extent permitted by Rule 1.9, even if the lawyer 
does not undertake to represent the person. See 
Comments 3 and 4. 


Rule 1.18(c) bars a lawyer from representing a 
client with adverse interests in the same or a 
substantially related matter if she receives 
information from a prospective client that could 
be “significantly harmful” to the prospective client 
if it were used in the matter. A lawyer may 
represent such a client, notwithstanding receipt 
of information from a prospective client, if the 
lawyer has not received information that would 
be significantly harmful to the prospective client 
if used in the matter. See Comment 6. A lawyer 
may condition consultation with a prospective 
client on that person’s informed consent that the 
information to be disclosed will not preclude the 
lawyer from representing a different client in the 
matter. See Comment 5. See also the screening 
exception that is noted below. 
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except as provided in 
paragraph (d). 


(d) When the lawyer has 
received disqualifying 
information as defined in 
paragraph (c), representation 
is permissible if: 


(1) both the affected client and 
the prospective client have 
given informed consent, 
confirmed in writing, or: 


(2) the lawyer who received the 
information took reasonable 
measures to avoid exposure 
to more disqualifying 
information than was 
reasonably necessary to 
determine whether to represent 
the prospective client; and 
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(i) the disqualified lawyer is 
timely screened from any 


participation in the matter and is 


apportioned no part of the fee 
therefrom; and 

(ii) written notice is promptly 
given to the prospective 
client. 


* All emphasis added. 


If one lawyer in a firm is disqualified by this rule 
because the lawyer received confidential 
information from a prospective client, that lawyer 
may nevertheless continue 


to represent the affected client (the client whose 
interests are adverse to the former prospective 
client) if the affected and former prospective 
clients give informed consent. Alternatively, 
another lawyer in the firm may 


continue to represent the affected client if the 
firm undertakes all of the measures described in 
Rule 1.18(d)(2), which include efforts by the 
disqualified lawyer to minimize her receipt of 
disqualifying information, timely screening of the 
disqualified lawyer, and written notice to the 
prospective client. See Comments 7 and 8. 


A couple of ambiguities in the language of this 
rule are discussed in the text below. 


** This and other authors’ explanations draw from the comments to the Model Rules 
and from other sources. They are not comprehensive but highlight some important 


interpretive points. 


A lawyer dealing with a prospective client must also keep in mind that 
a court ultimately might find that the “prospective” client had become 


an actual client through his dealings with the lawyer.®° The Internet 
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has increased the risk that a lawyer will inadvertently take on the 
representation of a client because law firms have created interactive 


websites, some of which allow clients to pose questions to lawyers.°4 
An ABA opinion warns that a law firm website may “serve as an 
effective marketing tool” but warnings and disclaimers may be 
necessary “to avoid a misunderstanding by the website visitor that. . . 
a lawyer-client relationship has been created.”®° A comment to Rule 
1.18 provides that an electronic consultation with a lawyer can render 
the client a “prospective client.” It further provides that such a 
consultation 


is likely to have occurred if a lawyer, either in person or through the 
lawyer’s advertising in any medium, specifically requests or invites the 
submission of information about a potential representation without clear 
and reasonably understandable warnings and cautionary statements 
that limit the lawyer’s obligations, and a person provides information in 


response.°6 


The comment also states that a person is not a “prospective client” if 
the person contacted the lawyer for the purpose of disqualifying the 
lawyer from representing a potential adversary. This comment 
responds to a concern that the Internet makes it very easy for 
individuals to try to disqualify a large number of lawyers from 
representing an opposing party by sending them confidential 
information through e-mails or other electronic communications. 

Rule 1.18(d)(2)(i) allows a firm to avoid disqualification, 
notwithstanding a prospective clients communication of confidences 
to a lawyer in the firm, if the other requirements of subsection (d) are 
met and the conflicted lawyer is timely “screened” from participating 
in the conflicting representation. Rule 1.18, Comment 7, refers to the 
definition of “screened” in Rule 1.0(k), which requires only that the 
disqualified lawyer be isolated from lawyers working on a matter 
“through the timely imposition of procedures . . . that are reasonably 
adequate under the circumstances” to protect the confidences. These 
screening requirements are modest compared to those for screening 
a lawyer who previously represented a client at a different firm.8” 

Rule 1.18 appears to include two ambiguities. First, Rule 1.18(c) 
bars a firm from representing “a client” after a lawyer in the firm has 
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received confidential information from a prospective client. It is not 
clear whether “a client” means an existing client (requiring a lawyer to 
withdraw from representing that client) or only a new prospective 
client. We think the better reading is that the rule bars only 
representation of prospective clients; loyalty to existing clients should 
be stronger than loyalty to prospective clients. 

Second, it is not clear whether informed consent by both the 
prospective client and an “affected client” would enable the lawyer 
who received the information to represent the affected client. The 
language of Rule 1.18(d)(1) appears to allow both the lawyer who 
received the information and other lawyers in the firm to represent the 
affected client if informed consent has been given. However, 
Comment 7 implies that both Rule 1.18(d)(1) and Rule 1.18(d)(2) 
refer to imputation of the disqualification to lawyers in the firm other 
than the one who received the information. This suggests that even 
informed consent cannot allow the lawyer who received confidential 
information to represent the affected client. 


PROBLEM 6-6 


THE SECRET AFFAIR 


You started a small law firm with two friends, who are now your 
law partners. You need to develop a client base quickly. To 
attract potential clients, you created a webpage announcing 
that your firm practices family law, and you put this notice on 
the front page of your firm’s website: 


If you are facing a legal challenge involving family law, call us by 
phone or simply contact us online. If you have any questions or 
comments, feel free to contact us by filling out the form below. 


Below that message, the form asks for the website visitor’s 
name and e-mail address and provides a window in which the 
visitor can enter a question or comment of any length. Above 
the window is a legend that reads “Transmission of information 


577 


is not intended to create, and receipt does not constitute, an 
attorney-client relationship between the sender and the 
receiver.” Below the window is a button labeled “SUBMIT”. 

You are the only person in your firm who looks at incoming 
messages. You read and respond to the inquiries as they 
arrive. Now in your fourth month of practice, you have received 
one from Maria Decorsi. She writes: 


My husband, Nicholas Decorsi, is living with another woman. We have 
been separated for three months. | am looking for a lawyer to handle 
my divorce. | want a good property settlement, and | would like to 
obtain sole custody of my 13-year-old son, who lives with me. | had an 
extramarital affair several years ago. Nicholas doesn’t know about it. | 
wouldn’t want him to find out because he’d probably try to use it to 
prevent me from getting sole custody. | have enough money to pay 
you from my savings. But if you represented me, would Nicholas have 
to find out about the affair that | had? 


You responded as follows: 


In response to your question, there is a five-year statute of limitations 
on adultery in your state. If the affair occurred more recently than five 
years ago, there still are ways to keep it confidential. But also, it’s not 
as detrimental as you seem to think. | would suggest, however, that 
you do not leave messages about it on law firm websites. You do not 
know whether your husband has contacted one or more of the firms 
you contact like this (his name does not appear in our records). But if 
he had and they received this information, it can be used by them. 


Maria replied saying that she had retained a different law 
firm, and that was the end of your contact with her. 

This morning, three weeks later after Maria told you that 
she was not going to retain your firm, Nicholas Decorsi 
contacted you and asked you to represent him in a divorce 
action against his wife Maria. 


1. Was Maria a prospective client? 

2. If she was, may you personally represent Nicholas in the 
divorce case? 

3. If there are concerns about your representation of Nicholas, 
may your partners represent him? 
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Conflicts Involving 
Former Clients 


A. Nature of conflicts between present 
and former clients 


B. Duties to former clients 


C. Distinguishing present and former 
clients 


D. Evaluating successive conflicts 


1. The same matter 
2. Substantial relationship 
3. Material adversity 


E. Addressing former client conflicts in 
practice 
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F. Conflicts between the interests of a 
present client and a client who was 
represented by a lawyer’s former firm 


1. Analyzing former firm conflicts 
2. Using or revealing a former client's confidences 


G. Imputation of former client conflicts to 
affiliated lawyers 


This chapter examines conflicts that involve the interests of former 
clients. It looks at what duties lawyers owe to former clients and what 
lawyers should do if those duties conflict with the duties they owe to 
current or prospective clients. It also discusses the imputation of such 
conflicts from one lawyer in a firm to another. 


A. Nature of conflicts between present 
and former clients 


Sometimes a lawyer wants to take on work that poses a conflict with 
the interests of a person or an organization that the lawyer 
represented in the past. A conflict with a former client’s interests may 
develop or become apparent after a lawyer is well into some work on 
behalf of a current client. For example, a lawyer might 


e betray confidences of a former client to a present client, 

e make adverse use of confidences that the lawyer learned 
during the representation of the former client, 

e attack or challenge work that the lawyer did on behalf of the 
former client, or 

e engage in work that is in some other way disloyal to the former 
client or at least causes the former client to feel betrayed. 
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Sometimes a conflict involving a former client might also create a 
conflict with the interests of a present client. For example, suppose 
the lawyer knows information from the former representation that 
could help the present client, but he does not use or reveal that 
information because of his duty to protect the former client’s 
confidences or because of a strong sense of loyalty to the former 
client. His advocacy on behalf of the new client may be compromised 
by his duties to the former client. 

We might recast this abstract issue in more concrete terms. A 
lawyer might compromise the interests of a prior client in favor of a 
current client because the latter is currently paying fees. On the other 
hand, previous financial relationships, the expectation of future work, 
or continuing emotional ties with a former client might cause a lawyer 
to favor the former client and advocate less vigorously for her present 
one. 


If a conflict involves a present client and a former client, which 
ethical rule applies? 


A lawyer evaluating a possible conflict should consult Rules 1.7 and 
1.9. Rule 1.9 articulates the standard used to assess when a lawyer 
needs the consent of a former client to proceed with representation of 
a subsequent client. As we have explained above, Rule 1.7 lays out 
how a lawyer should evaluate whether a conflict that may impact a 
present client is so serious that the lawyer may not proceed, even 
with the consent of the client, or whether the lawyer may proceed but 
must obtain the client's informed consent. A lawyer should assess the 
impact of a possible conflict on a former client using Rule 1.9 as a 
yardstick and use Rule 1.7 to assess the impact on the present client. 
The following table illustrates the applicability of both rules. 


Which rule to apply to conflicts involving present 
and former clients 


Situation Possible interest Can this conflict be Rule 
harmed waived? 
Lawyer knows (or might Breach of commitment Yes, by informed 1.9 
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have had access to) to keep confidences of consent of former client 
information from a former client 

former client that could 

be used adversely to 

the former client 


New client wants Lawyer’s advocacy on Yes, by informed 1.9 
lawyer to sue lawyers behalf of new client consent of present and 1.7 
former client, whom might be compromised former clients, unless 
lawyer represented for by relationship to the conflict is so severe 
years on a variety of former client that the lawyer could 
matters not reasonably believe 


that he could provide 
competent and diligent 
representation to the 
new client 


Are the ethical rules less restrictive as to successive conflicts 
than they are as to concurrent conflicts? 


Yes. The ethics rules reflect an assumption that the problems relating 
to former clients may not be quite as serious as those with present 
clients. A lawyer’s duties to a former client are limited mainly to 
protecting confidences, avoiding side-switching, and refraining from 
attacking the work the lawyer did for the former client. The passage of 
time often reduces the likelihood that a lawyer will deliberately or 
inadvertently misuse information she received from one client while 
representing another client. In addition, the legal profession does not 
want to hamstring lawyers by imposing lifetime loyalty obligations to 


former clients that would preclude too broad a range of future work." 

Although the rules on former client conflicts are not as restrictive 
as those on current client conflicts, they do preclude a lawyer from 
proceeding in many situations without the consent of the former 
Client. 


B. Duties to former clients 


What duties does a lawyer owe a former client? 
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The primary duty that lawyers owe to former clients is to protect their 


confidences.* A lawyer must decline any new matter that presents a 
substantial risk that the lawyer would make material adverse use of 
the former client's confidences, unless the former client consents. 
Rule 1.9 articulates the standards against which lawyers should 
evaluate the risk of harm to former clients. 


Rule 1.9 Duties to Former Clients 


Rule language* Authors’ explanation** 
(a) A lawyer who has formerly This section bars representation of a 
represented a client in a matter shall new client (absent consent) if the new 


not thereafter represent another person representation would involve a 

in the same or a substantially related substantially related matter and material 
matter in which that person’s interests adversity. See Comment 3 for 

are materially adverse to the interests explanation of “substantial relationship.” 
of the former client unless the former 

client gives informed consent, 

confirmed in writing. 


(b) A lawyer shall not knowingly This section should be used to evaluate 
represent a person in the same ora conflicts that arise when a lawyer moves 
substantially related matter in which a_ from one firm to another. 

firm with which the lawyer formerly 

was associated had previously 

represented a client 


(1) whose interests are materially 
adverse to that person; and 


(2) about whom the lawyer had 
acquired information protected by 
Rules 1.6 and 1.9(c) that is material to 
the matter; 


unless the former client gives 
informed consent, confirmed in 


writing. 

(c) A lawyer who has formerly This section bars use or revelation of 
represented a client in a matter or confidences of former clients or clients 
whose present or former firm has of a former firm to the same extent as 
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formerly represented a client in a such use or revelation is barred for 
matter shall not thereafter: present clients. 


397 


(1) use information relating to the 
representation to the disadvantage of 
the former client except as these 
Rules would permit or require with 
respect to a client, or when the 
information has become generally 
known; or 

(2) reveal information relating to the 
representation except as these Rules 
would permit or require with respect to a 
client. 


*All emphasis added. 


** This and other authors’ explanations draw from the comments to the Model Rules 
and from other sources. They are not comprehensive but highlight some important 
interpretive points. 


Under Rule 1.9(a), a lawyer may not do work on behalf of a new 
client if that work involves “the same or a substantially related matter” 
as a former representation and the new client's interests are 
“materially adverse to the interests of the former client unless the 
former client gives informed consent, confirmed in writing” (emphasis 
added). While conflicts that would impact present clients might or 


might not be consentable,? all conflicts that might adversely impact 
former clients may be consented to by the former client. If the former 
client consents, the lawyer can proceed with representing the current 
client. 

Here is another distinction to consider. Conflicts that impact 
present clients may be problematic regardless of the subject matter of 
the two representations. Conflicts that impact former clients raise a 
problem only if a “substantial relationship” exists between the work 
done for the former client and the new matter. 
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C. Distinguishing present and former 
clients 


How do you know whether a client is a present client or a former 
client? 


William Freivogel 


This sounds like a dumb question, but it isn’t. A lawyer owes more 
duties to a present client than to a former one, so it is useful to figure 
out whether a lawyer-client relationship is ongoing or has ended. But 
it is not always so simple. If a lawyer has completed work for a 
particular client, the lawyer may view that client as a former client. 
However, if the lawyer has not formally terminated the relationship, 
that client may consider himself a present client. As conflicts expert 
William Freivogel notes, things would be simpler if every lawyer, upon 
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completion of a piece of work (such as writing a will), wrote a letter to 
a Client saying: “This matter has concluded. We plan to do no further 


work for you, and you are no longer our client.”4 

The problem, says Freivogel, is that “[I]Jawyers hate to write letters 
like that. A truly effective letter may offend the client. Moreover, the 
lawyer wants to maintain a bond with the client so that it will send 


more business. Thus, these letters are rarely written.”° 
One Chicago lawyer who was interviewed by Susan Shapiro, for 
example, puts it this way: 


Do you think that anyone in their right mind is going to . . . send a letter 
to that client [for whom a deal had been handled] saying, “It was a 
pleasure working for you. We don’t work for you any more. We consider 
our relationship terminated. Very truly yours?” No. They might send a 
letter . . . saying “It's been a pleasure handling this deal. We look 


forward to working with you again.”© 


Even if there is no clear written agreement between a lawyer and 
client confirming that the relationship is over, the Restatement says 
the lawyer’s representation can also end “because the lawyer has 


completed the contemplated services.”’ But whether the relationship 
is over depends on examination of the course of dealing between the 
parties. The Restatement explains that “[b]Jecause contracts with a 
client are to be construed from the client’s viewpoint, the client’s 


reasonable understanding of the scope of representation controls.” 

This question of who is a present client and who is a former one is 
fraught with practical pressures. As firms grow larger and as 
institutional clients increasingly tend to use multiple firms, the 
problems multiply. The desire to get repeat business from the client 
pushes in the direction of treating former clients as current or 
continuing clients. At the same time, the ethics rules create an 
incentive for lawyers to regard such clients as former clients because 
the conflicts rules are more forgiving with respect to conflicts when 
the interests of former clients are at issue. But if a client considers 
himself a present client and might intend to use the firm in the future, 
the firm faces some risks if it takes on conflicting work without 
seeking consent. Susan Shapiro elaborates: 
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As monogamous general counsel relationships are increasingly being 
transformed into promiscuous one-night stands with special counsel, law 
firms can ill afford to shelter their uncommitted paramours from the 
former-client category. As many respondents observe, they face both 
potential ethical and financial consequences when they consider one- 
shot patrons former clients and financial consequences when they do 


not.2 


What if a lawyer has a long-term client, but the lawyer has not 
done anything for that client in a year or more? 


If a lawyer has not formally concluded representation of the client, a 

court might still find that the client is a present one and that a conflict 

with another client should be evaluated as a concurrent conflict. 10 
One Chicago lawyer raises the following question: 


Ours is primarily a transactional practice. A client may call you up to do 
one thing. It is completed. The firm continues to send a newsletter to the 


client. Lawyers occasionally make a sales call to them.'! How does this 
fit into the assessment of whether someone is a former client? 12 


PROBLEM 7-1 


KEEPING IN TOUCH 


You work for a law firm that five years ago did some work for 
Almond Enterprises, a small business. The firm’s prior work for 
Almond was to provide an opinion on the tax consequences of 
purchasing certain bonds. This work took one day. Almond 
paid $2,500. Your firm sends its annual newsletter to all of its 
previous clients as well as its current clients. The newsletter 
alerts recipients to changes in tax law and other laws that 
might affect small businesses. One purpose of sending the 
newsletter is to encourage small-business clients to contact 
and retain the law firm for more specific advice about the 
implications of these changes. The firm also called Almond 
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several times over the years to ask whether it needed 
additional services. Almond always declined. 

Now Star Information Systems, a computer service 
company, wants to hire the law firm to sue Almond to collect 
unpaid bills for 40 hours of consulting services it provided 
when Almond was installing a new e-mail system. The 
computer consulting services have nothing to do with the bond 
purchase five years ago. The managing partner has asked you 
to assess whether any present or prior work of the firm creates 
a conflict of interest that precludes the firm from accepting the 
offer of Star Information Systems or that requires the firm to 
obtain consent before doing so. 

Your preliminary review suggests that the only problem 
relates to the firm’s previous work for Almond Enterprises. You 
need to evaluate whether Almond is a current client, because if 
so, the more stringent restrictions of Rule 1.7 would apply. Is 
Almond a current client? If you decide that Almond is a former 
client, would Rule 1.9 p ermit you to represent Star? 


May a lawyer drop one client to clear the way to take on 
representation of a more lucrative matter for a new client? 


Suppose a lawyer represents one client in a small transaction, and 
then a second client seeks to retain the lawyer to work on a major 
transaction (a different one) that would be adverse to the first client 
but would be far more profitable for the lawyer. In general, the lawyer 
may not drop the client. “[T]he attempt to drop one client to accept 
another — the so-called hot-potato gambit [because it involves 
dropping the first client like a “hot potato”] — has been roundly 
condemned.”'? This “hot potato” doctrine was fashioned by judges 
deciding motions to disqualify firms that withdraw from representing a 
client in order to be able to represent a different client in an unrelated 
matter. So a lawyer can't fire a client to turn that client from a current 
client into a former client and thereby lower the conflicts bar from 


Rule 1.7 to the more permissive Rule 1.9.14 On the other hand, if one 
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of the following conditions is satisfied, the lawyer may use the more 
lenient successive conflict standards to evaluate the conflict. 


e The lawyer withdraws at the natural end point in the 
representation. 

e The client fires the lawyer for reasons other than the 
impending conflict. 

e The client triggers a conflict for the lawyer by some action 
(e.g., acquiring a company that is a defendant in a matter in 
which the lawyer represents the plaintiff) that was 
unforeseeable to the lawyer. This type of conflict is sometimes 
referred to as one “thrust upon” a lawyer by the client.'® In this 
case, the lawyer’s withdrawal makes this client a former client. 

e The lawyer withdraws for some other good reason (e.g., if the 
client insists that the lawyer assist in committing a fraud or if 


the client refuses to pay the fees it owes). 168 


Can a client preclude an adversary from hiring certain firms by 
engaging those firms for small, continuing matters, thereby 
creating concurrent conflicts for the firms if an adversary 
approaches them? 


In theory, a client could preclude an adversary from hiring a certain 
lawyer by hiring that lawyer for some other matter. However, it is 
unethical for a lawyer to suggest or participate in this practice.1/ 
Nevertheless, law firms sometimes realize that new clients that want 
to hire them for small matters may be trying to set up future conflicts 
for them. They may refuse the new business. Alternatively, they may 
attempt to avoid later conflicts by asking the new clients for advance 
waivers of future conflicts of interest. At least in some jurisdictions, 
such advance waivers are effective.'® Comment 22 to Rule 1.7 
explicitly condones advance waivers of conflicts under some 
circumstances, particularly if the client is an “experienced user .. . of 
legal services” and the client signing the waiver is familiar with the 
type of conflict it waives. 19 
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If a lawyer used to work in the law department of a corporation, 
is the corporation his former client on all matters that were 
going on during his employment? 


Not necessarily. Former in-house counsels have been disqualified for 


such conflicts,2° but the mere fact of employment does not make a 
lawyer the corporation’s lawyer on every matter. If a lawyer worked on 
a matter (more than a trivial amount) on behalf of his employer 
corporation, the corporation will be viewed as a former client as to 
that matter. However, if the lawyer did not work on a certain matter 
and received no confidences about it, the corporation will not be 
viewed as a “former client” even as to matters that took place during 


the lawyer’s work for the corporation.' 


PROBLEM 7-2 


A BETTER CLIENT 


This problem is based on a case that arose in an eastern state 
in 2018. 


You are a partner in Cavendish & Fong, a corporate law firm. 
Four years ago, you began representing Moviezone, an 
entertainment company that produces TV series and films. 
Your first work for Moviezone was to apply for a U.S. patent. 
Moviezone’s general counsel signed your firm’s standard 
retainer form before you did that work. The form was titled 
“General Retainer” and included this clause: 


As a condition to Cavendish & Fong’s undertaking to represent 
Moviezone in this matter, Moviezone agrees that in the future, 
Cavendish & Fong may represent other clients in any matter, including 
but not limited to litigation, directly adverse to Moviezone, provided 
that the matter is not substantially related to this matter. Moviezone 
expressly waives any conflict of interest arising from such 
representation. 
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Moviezone’s general counsel said that she had never seen 
a Clause like this in a retainer agreement. She said she 
couldn't imagine circumstances that would create a problem 
since the clause barred your firm from representing anyone 
opposing Moviezone in a dispute related to a matter in which it 
was representing Moviezone. 

During the last four years, Moviezone has occasionally 
used Cavendish & Fong in connection with several matters. 
The firm and Moviezone were satisfied with the firm’s fee 
structure, so no new retainer agreements were signed. But 
Moviezone also retains other firms for other matters, such as 
antitrust litigation, that produce legal fees much larger than the 
fees that Moviezone pays to Cavendish & Fong. 

Recently, Cavendish & Fong began representing 
Moviezone in a claim against Pentafilms, Inc. for copyright 
infringement. The Pentafilms litigation is in its early stages. 
You have sent a letter to Pentafilms demanding that it cease 
and desist from using copyrighted material belonging to 
Moviezone, but no litigation has yet commenced. Moviezone 
would not be harmed if it had to substitute a different law firm 
in that case. 

You are uncertain about whether to continue to represent 
Moviezone because its matters barely generate a profit. Last 
month, this issue became more pressing because of a 
potential new case. You were contacted by Tasmania 
Entertainment, which has produced some valuable content for 
Moviezone. Tasmania claims that Moviezone suddenly and 
without cause cancelled a contract it had signed with 
Tasmania, causing Tasmania to lose more than $2 million in 
expenses it had already incurred on the project and more than 
$4 million in future lost profits. The contract dispute has 
nothing to do with the Pentafilms matter or any other work that 
the firm is doing or has done for Moviezone. Tasmania wants 
you to represent it in a suit against Moviezone. Fees that 
would be paid by Tasmania would dwarf the fees that have 
been paid by Moviezone or that you could expect to receive 
from Moviezone in the future. You would be willing to have 
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your firm withdraw from representing Moviezone in the 
Pentafilms case if that was necessary to allow it to represent 
Tasmania. 


1. Assuming that Moviezone would not consent to Cavendish & 
Fong representing Tasmania, may your firm accept 
representation of Tasmania without withdrawing from 
representation of Moviezone in the Pentafilms matter? 

2. If there is a problem about your firm agreeing to represent 
Tasmania, could you solve it by withdrawing from 
representation of Moviezone in the Pentafilms matter? 


D. Evaluating successive conflicts 


The critical question about conflicts between present and former 
clients is whether the conflict is serious enough that the lawyer may 
not go forward with the new work without the former client's informed 
consent. To answer this question, the lawyer, applying Rule 1.9, must 
ask two things about the new matter: 


e ls itthe “same matter” as the previous one? 
e lf not, is it “substantially related” to the previous one? 


Beware! Both these questions use terms of art that must be 
understood to answer them correctly. 

e |f one of the two questions above is answered “yes,” the 
lawyer must ask whether the new client’s interests are 
“materially adverse to the interests of the former client.” 

e If the matter is the same or substantially related and there is 
material adversity, the lawyer may not go forward with the new 
representation without the former clients informed consent 
confirmed in writing. 


The discussion that follows explores each of these steps. Keep in 
mind that if the conflict might adversely impact your representation of 
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a current client, you must also do a separate analysis of the conflict 
under Rule 1.7. 


1. The same matter 
When is one matter “the same matter” as a previous one? 


First of all, what is a “matter’? A matter can be anything that is the 
subject of representation: litigation, a transaction, a subject on which 


a client requests advice.2* A conflict may arise between a former 
client and a current one regarding a service to the former client that 
did not involve adversarial advocacy — perhaps the client just sought 


advice — and a subsequent, more adversarial matter.2° 

The most obvious “same matter” is a single transaction or lawsuit. 
In addition, it is the “same matter” if the new representation involves a 
document that the lawyer was involved in producing — the subject 


matter is the same.2* 

Under Rule 1.9, a lawyer may not switch sides in the midst of a 
negotiation or litigation (Same matter, materially adverse interests) 
unless the former client gives written consent, which would be 


unlikely.2° Likewise, a lawyer may not “switch sides” and attack an 
instrument that the lawyer drafted. 


FOR EXAMPLE: A lawyer drafts a will for a client who wishes 
to disinherit his eldest son. After the client dies, the eldest son 
asks the lawyer to represent him to challenge the validity of this 
will. The lawyer may not take on this work. 


2. Substantial relationship 


The law governing when two matters are substantially related seems 
maddeningly complex and indeterminate. William Freivogel places 
the following notice near the beginning of his summary of this body of 
law: 
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Warning: More cases deal with former client issues than just about any 
other issue relating to conflicts of interest. The cases also tend to be 
more fact-specific than those in other areas — particularly as to what is 
“substantially related.” Thus, many of them have relatively little value as 


precedent.2° 


As you study the application of this slippery standard, then, focus on 
exploring the facts of a problem and on what a lawyer might have 
learned during the first matter that could be used adversely to the 
former client in the second. Once you have delved into all the 
available facts, you will be able to use the doctrinal framework 
explained below to evaluate the nature of the conflict. 


When is there a “substantial relationship” between one matter 
and another? 


A commonsense interpretation of this question would be to ask 
whether some connection exists between the earlier matter and the 
new one. Many connections are possible: Two matters might involve 
the same parties, the same lawsuit, the same legal issues, or the 
same (or overlapping) facts. The legal definition of “substantial 
relationship,” however, is far narrower and focuses on likely access to 
relevant confidential information. 

The dominant legal definition of “substantial relationship” asks 
whether the lawyer, in the course of his work in the first matter, would 
normally have learned information that could be used adversely to the 
former client in the second. Comment 3 to Rule 1.9 explains: 


Matters are “substantially related” for purposes of this Rule if they 
involve the same transaction or legal dispute or if there otherwise is a 
substantial risk that confidential factual information as would normally 
have been obtained in the prior representation would materially advance 


the client’s position in the subsequent matter.2/ 


Does the existence of a “substantial relationship” between the 
present and former matter depend on common facts or common 
legal issues? 
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Most ethics codes and most courts take the position that the 
relationship between the two matters depends on whether factual 
information would normally have been learned during the first matter 
that could be used adversely to the first client during the second 
representation. The inquiry is not about common legal issues, but 
about common facts. Under this interpretation, a lawyer who 
becomes expert in a legal topic (say, the law of escheat) in one 
matter may use that legal knowledge in any subsequent 
representation that does not present a conflict based on the facts. A 
few courts define “substantial relationship” to include matters that 
involve common legal issues, but the better analysis is the fact-based 
one. The Restatement suggests that a lawyer should look at 
overlapping facts and ask whether “there is a substantial risk that 
representation of the present client will involve use of information 


acquired in the course of representing the former client.”2° 


Are two matters substantially related? Questions to ask: 


e Do the matters involve the same transaction or legal 
dispute? If yes, you do not need to ask whether they are 
substantially related. 

e ls there a substantial risk that a lawyer representing a client ina 
matter like the one handled for the former client would 
normally have learned confidential information in the first 
matter that could be used to materially advance the new 
client’s position in the second matter? To answer this 
question, ask: 

e What types of information would a lawyer handling a 
matter like the first one normally acquire? 

e Would that information (if revealed or used on behalf of 
the second client) provide the second client with a 
material advantage? 

e |f both these questions are answered yes, the two matters are 
substantially related. 

e lf the matters are substantially related, the lawyer may not 
represent the new client unless the former client gives informed 
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| consent. | 


Does a “substantial relationship” depend on whether a lawyer 
actually learned information in the first representation that could 
be used adversely to the former client in the later matter? 


No. The existence of a substantial relationship depends not on what 
confidences the lawyer actually learned but on what kinds of 
confidences a lawyer ordinarily would have learned in the prior matter 
that could be used in the second matter to materially advance the 
new client's position, presumably harming the former client. The 
reason for the hypothetical format of this inquiry is that the goal of the 
inquiry is to protect the former client's confidences. If those same 
confidences had to be disclosed to a judge (in the event of a 
disqualification motion) to determine whether their protection was 
threatened by the lawyer’s role in the subsequent matter, the goal of 
preserving confidences would be defeated. The comments to Rule 
1.9 offer an example that illustrates this point. 


A lawyer who has represented a businessperson and learned extensive 
private financial information about that person may not then represent 
that person’s former spouse in seeking an increase in alimony and child 


support.22 


During the representation of the businessperson, the lawyer learned 
specific information about the husband’s assets. This information 
could be used to materially advance the wife’s position if the lawyer 
represented the wife in the divorce proceeding. If the husband tried to 
conceal assets, his former lawyer would know of the existence of 
those assets and could disclose their existence to the wife. Even if it 
would be improper for the husband to conceal assets, it also would 
be improper for the wife’s lawyer to reveal confidences about the 
husband that the lawyer learned while representing the husband. 

The existence of a “substantial relationship” does not depend on 
whether the lawyer actually learned of these assets in the prior 
representation; one question is whether there is a substantial risk that 
this sort of information normally would have been obtained in the prior 
representation. Also, it doesn’t matter whether the lawyer actually 
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used such information adversely to his former client. The second 
question is whether there is a substantial risk that the lawyer obtained 
information that could be used to the material advantage of the 
second client. 

If there is a substantial relationship, and if the new representation 
involves “material adversity” toward the former client (obviously true 
of this divorce), the lawyer may not represent the wife in the divorce 
without the consent of the husband, his former client. Unless the 
divorce is an entirely harmonious one, the odds that the husband 
would consent are low. 


Mary McDonald 


FOR EXAMPLE: Mary McDonald worked for the office of the 
county attorney in Harvey County, Kansas. In 1999, she was 
the lead prosecutor in a case in which a guilty verdict was 
reversed because of her misconduct. She retained the Fleeson 
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firm to represent her in an ethics matter arising out of her work 
on that case. Amy Cline was an associate in the Fleeson firm 
and helped to represent her. 


McDonald later became the chief prosecutor for the city of 
Wichita. After 14 years, the city abolished her job and she was 
fired. She sued, claiming employment discrimination. The city 
retained Cline, who had moved to the Triplett firm, to represent 
it. A court disqualified the Triplett firm, finding that the two 
matters were substantially related because in discussing the 
ethics charge with Cline more than a decade earlier, McDonald 
would normally have revealed whether or not she intended to 
spend her entire career as a prosecutor. This was relevant to 
her credibility and to the amount of her claim for damages 


against the city.°° 


If a former client moves to disqualify a lawyer from working on a 
new matter, does she have to reveal the relevant confidences to 
make the case? 


No. That would defeat the purpose of the motion. The former client 
may give a general description of the lawyer’s previous services, and 
a judge may draw inferences about the type of confidences that 
ordinarily would be learned in that type of representation.°" By 
examining “the general features of the matters involved,” the judge 
can assess “the likelinood that confidences were imparted by the 
former client that could be used to adverse effect in the subsequent 


representation.” 32 


If the present and former matters appear on their face not to 
have common facts, can one safely assume that there is no 
substantial relationship? 


No. There are many cases that appear at first not to have factual 
overlap but that turn out to present a risk of adverse use of prior 
confidences. It is worthwhile to find out as many facts as possible 
before evaluating whether there might be a substantial relationship 
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between two matters. Here’s another example from the comments to 
Rule 1.9: 


A lawyer who has previously represented a client in securing 
environmental permits to build a shopping center would be precluded 
from representing neighbors seeking to oppose rezoning of the property 
on the basis of environmental considerations; however, the lawyer would 
not be precluded, on the grounds of substantial relationship, from 
defending a tenant of the completed shopping center in resisting eviction 


for nonpayment of rent.2% 


Because the lawyer got the environmental permits, he probably 
possesses confidential information on the environmental features of 
the property that might be at issue in the new matter. For example, he 
might know how much solid waste the shopping center produces 
annually. These facts could help the neighbors to oppose rezoning. A 
substantial relationship exists between these two matters because a 
lawyer working on environmental permits would normally have had 
access to confidences that could be used adversely to his former 
client in a dispute about rezoning the property. 

The comment assumes that the environmental information is 
irrelevant to the eviction case, so there would be no opportunity to 
make adverse use of the confidential information. On this basis, the 
comment concludes that no substantial relationship exists. But what if 
the tenant stopped paying rent because toxic waste was seeping into 
her ground floor space? If there is a substantial risk that the lawyer 
would have learned about toxic waste on the property in the first 
representation, then a substantial relationship would exist after all. 
Since there is material adversity, the lawyer would need to withdraw 
unless the former client consented to his continued work. 


If, during the first representation, the lawyer learned only 
general information about a client’s business operations, is 
there a substantial relationship? 


If during the first representation, a lawyer normally would have 
learned only general knowledge that has only slight relevance to the 
new matter, such knowledge may not create a_ substantial 


relationship.’ Comment 3 to Rule 1.9 explains: 
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In the case of an organizational client, general knowledge of the client's 
policies and practices ordinarily will not preclude a subsequent 
representation; on the other hand, knowledge of specific facts gained in 
a prior representation that are relevant to the matter in question 
ordinarily will preclude such a representation. 


FOR EXAMPLE: A lawyer, once general counsel to a 
corporation, now works in private practice. Another company 
asks the lawyer to file an antitrust suit against the lawyer’s 
former employer. The suit is predicated on events that occurred 
after the lawyer left the corporation. However, the allegations 
involve a pattern of business practices that extend back through 
the period when the lawyer was general counsel. Unless the 
former client (the corporation) consents, the lawyer may not 
handle the antitrust suit because she knows too much about the 


operations of the defendant company.°° 


What if the lawyer knows how the former client approaches legal 
disputes? Does this “playbook” knowledge create a substantial 
relationship? 


Suppose a lawyer has represented a client in several lawsuits or 
nonlitigation matters unrelated to the new client’s matter. As a result 
of the prior representation, the lawyer knows how the client tends to 
react to legal problems — disposition toward settlement, attitude 


about cooperation with discovery requests, and so on.°© This type of 
knowledge might give the lawyer and his new client an advantage in 
subsequent litigation against the former client. Whether such 
knowledge amounts to a substantial relationship depends on the 
range of information that a lawyer could be expected to have learned 
during the former representation. If the lawyer represented the former 
client for a long period of time, it is more likely that the lawyer’s prior 
representation would be found to be substantially related to the new 


matter.°/ 


What if the information that the lawyer learned in the previous 
representation has become public or is obsolete? 
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If the confidential information that a lawyer learned from the former 
client has become public, the lawyer is not precluded from 
representing the new client by the possession of that knowledge. 
Similarly, if the information learned in the previous representation is 
so out-of-date that it is not relevant, it is unlikely that the new matter 


would be found to be substantially related to the old one.°8 


Do the courts use the “substantial relationship” test to decide a 
motion to disqualify a lawyer, or is this standard only used in 
lawyer discipline? 


The standard is used in lawyer disciplinary matters and in 
disqualification matters. The purpose of the “substantial relationship” 
test in Rule 1.9 and its state counterparts is to evaluate whether a 
lawyer should be disciplined for representing a client whose interests 
conflict with a former client’s. The rule is not intended to be a 
yardstick for judges to apply when deciding motions to disqualify. 
However, much of the case law on successive conflicts of interest 
does involve motions to disqualify lawyers, and courts in these cases 
often apply the “substantial relationship” test. 

Lawyers often use conflicts rules to gain an advantage in litigation 
or as a basis for an independent claim. As lawyer and professor 
Richard Flamm explains, 


The use of the ABA conflict rules as a cudgel, rather than as a compass, 
has not been confined to a single type of proceeding. On the contrary, 
claims that a lawyer has engaged in conflicted representation, or failed 
to disclose such a conflict, have supplied the basis for breach of contract 
actions, legal malpractice claims, and lawsuits filed for the express 
purpose of enjoining the challenged attorney or firm from continuing to 
engage in conflicted representation, as well as for proceedings seeking 
to preclude a “conflicted” lawyer or firm from collecting a fee, or to 


affirmatively “disgorge” fees that have already been paid.39 


Is the likelihood of disqualification affected by how much 
responsibility a lawyer had on the prior matter? 
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It could be. In Silver Chrysler Plymouth, Inc. v. Chrysler Motors 


Corp.,*° the court declined to disqualify a lawyer based on his work 
on a matter as an associate at his previous firm. In the previous 
position, the lawyer had helped to defend Chrysler Motors against an 
antitrust claim brought by a taxicab company. At his new firm, he 
represented a Chrysler dealer suing Chrysler Motors in a dispute 
about the terms of a real estate lease. There was testimony that 
when the lawyer was an associate, he “did not work directly or 
indirectly on Chrysler dealer litigation, with the possible exception of 
researching a few specific points of law that may have been involved 


in a dealer case.”*1 The court declined to presume that this former 
associate had been exposed to the confidences possessed by other 
lawyers in the 80- lawyer firm. Therefore, the two matters were found 
not to be substantially related. The court said that especially in a 
motion to disqualify a lawyer who had been in a subordinate role on 
the prior matter, a movant would need to allege “actual activities on 
specific cases . . . which would make it reasonable to infer that he 
gained some information about his former client of some value to his 


present client.”42 


Do federal courts follow state law in deciding motions to 
disqualify lawyers based on conflicts with former clients? 


Sometimes. One authority has concluded that “federal courts have 
used a cacophony of legal sources to analyze ethics issues” and that 
they “articulate a variety of attitudes toward disqualification.”*? Some 
federal courts have urged that state law governs disqualification 
motions in diversity cases, but others have urged that federal courts 
may consider a variety of sources in deciding the legal standards on 
disqualification; state ethics codes are sometimes held not to be 


controlling.44 
May a lawyer sue a former client on behalf of a new client, 


without the former client’s consent, if the new matter is not 
substantially related to the previous one? 
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Yes. No consent is required unless the new matter is “the same or 
substantially related” and the new representation is “materially 
adverse” to the interests of the former client. 


FOR EXAMPLE: A law firm had defended Jack Newfield, the 
publisher of the Village Voice, in a defamation case brought by 
a judge. Subsequently, the same firm filed suit against Newfield 
on behalf of a reporter who had been fired, claiming, among 
other things, that Newfield had made defamatory statements 
about the reporter to another publication, The Villager. 
Newfield’s newspaper moved to disqualify the firm in the second 
case. The court denied the motion, finding no substantial 
relationship between the two matters. Newfield claimed that in 
the previous matter, the firm now suing him had learned 
confidential information about “my work habits, my past, my 
views on journalism generally . .. my methods and the care with 
which | practice my trade. . . ."*° The court found that “[w]hile 
these may have been involved in an action arising out of a 
[previous] series of published articles [in the Village Voice], they 
are not ‘substantially related’ to Newfield’s opinions of the 
plaintiff expressed in an interview conducted by a reporter for 


another newspaper.”4© 


Other cases involving unrelated suits against former clients have 
been resolved similarly.4/ 


Is it ever a good idea to sue a former client? 


Maybe not. Although a lawyer is permitted to sue a former client on 
an unrelated matter, as in the previous example, it may be a bad 
idea. 


FOR EXAMPLE: Suppose that Otto, a lawyer in a small 
community, represented a family-owned business, Mickey’s 
Hardware, for 25 years in various corporate matters. Then 
Mickey’s switched lawyers because the original owner’s son, 
who had inherited the business, wanted to hire a close friend. 
Two years later, Otto is asked to sue Mickey’s in a slip-and-fall 
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case unrelated to any prior representation. Even if Otto may 
accept this matter, he might be better advised to refer the client 
to a different lawyer. Mickey’s might be dismayed to find Otto on 
the other side of a case. If the owners of Mickey’s feel betrayed, 
they might make negative comments about Otto to other 
business owners, damaging his reputation in the community. 
Also, Otto’s sense of professional duty might counsel against 
suing Mickey’s even if no harm would result. 


3. Material adversity 


What does it mean for a matter to be “materially adverse” to the 
interests of a former client? 


According to Rule 1.9, if a new representation is substantially related 
to a previous one and presents “material adversity” to the interests of 
a former client, the lawyer may not pursue the new matter without the 
consent of the former client. Neither Rule 1.9 nor the comments that 
follow it define “material adversity.” Rule 1.7 uses the term “direct 
adversity” in defining conflicts that impact present clients. The 
question is whether “material adversity’ is intended to be 
synonymous with “direct adversity,” to be broader in scope, or to be 
narrower. 

Logically, if the drafters of the rule had intended the two terms to 
mean the same thing, they would have used the same term. Likewise 
common sense suggests that “material adversity” should be the less 
restrictive of the two standards; one would assume that the more 
rigorous standard would be used to protect present clients from 
conflicts of interest. 

The apparent intention of the rule is to require consent of a former 
client if a lawyer’s use of the former client’s confidences might 
genuinely harm the former client’s interests. If the subsequent use of 
the confidences would not really harm the former client’s interests, 
consent is not required, even if the conflict was a “direct adversity” 
conflict as defined by Rule 1.7(a). One court held that “adversity is a 
product of the likelihood of the risk and the seriousness of its 


consequences.” In other words, the term in Rule 1.9 exists to 
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remind lawyers and judges, in jurisdictions that might use the rule as 
a standard for disqualification, that removing a lawyer from a case 
can cause financial harm to the lawyer’s client. It is a reminder that 
disqualification should not be ordered based on speculation about 
harm as opposed to likely harm to a former client. 


FOR EXAMPLE: Kurt Banowsky, a lawyer, represented Selby 
and Young, two Revion employees, in claims against Revlon 
alleging sexual harassment by two men with whom Selby and 
Young worked. Young ultimately decided not to pursue her 
claim, and she discharged Banowsky. He filed suit against 
Revlon on behalf of Selby and sought to depose Young to prove 
that there was a hostile work environment. Both Young and 
Revion sought to quash the subpoena of Young, arguing that 
her former lawyer should not be permitted to depose her 
because of a conflict of interest. A federal judge found that the 
present case on behalf of Selby and the former claim on behalf 
of Young were substantially related; the facts alleged involved 
the same male employees, the same period of time, and very 
similar allegations. The judge also found that for Banowsky to 
depose Young would involve adversity under Rule 1.9. There 
was a “slight risk” that Young, who had been Selby’s supervisor 
at Revlon, would be exposed to liability as a result of the 
deposition or that her business reputation would be harmed if 
her former lawyer were permitted to depose her. Young had left 
Revlon, and her then-current employer had recently been a 
defendant in a sexual harassment case. Young was concerned 
that her involvement in Selby’s case could result in her being 
fired. The court quashed the subpoena, arguing that the former 
client “has a right to expect that her credibility and integrity will 
not be impugned by her former attorney in a substantially 
related matter."42 In other words, Young could have suffered 
real harm if Banowsky had been allowed to depose his former 
client even though Young and Selby’s interests were not directly 
adverse. 
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E. Addressing former client conflicts 
in practice 


If a lawyer discovers a conflict between a former client and a 
present client, what courses of action are available to the 
lawyer? 


A lawyer who encounters a conflict that impacts a former client might 
choose one of three courses of action, depending on the lawyer’s 
analysis of the conflict. 


e The lawyer might conclude that the two matters are unrelated 
and simply proceed with the new matter without seeking 
consent. 

e |f the lawyer concludes that there is both a substantial 
relationship between the matters and material adversity, the 
lawyer may choose not to accept the matter. 

e The lawyer might disclose the problem to the former client and 


ask for consent.°2 


Even though the critical question is whether consent is required to 
proceed, lawyers don’t often seek consent from former clients. More 
often, they either decide they don’t need consent or they decide not 
to go forward. 

Asking a former client for a conflicts waiver can be problematic. A 
lawyer is bound to protect the confidences of both the new client and 
the former client from each other, so disclosure of that information 
would require client permission. If the lawyer asks for this consent, 
the new client might decide to hire a different firm rather than to allow 
disclosure of confidences. If a lawyer seeks consent from a former 
client to represent a new client whose interests conflict with those of 
the former client, the former client (a) would have little reason to give 
consent, (b) might claim that it was a current rather than a former 
client, or (c) might later claim that the request for a waiver constitutes 
an admission that a waiver was needed. It may be that lawyers don’t 
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seek consent from former clients very often because of these 
complexities.°" 


Can a lawyer make a reliable assessment of a successive 
conflict? 


Many lawyers have difficulty evaluating whether a new matter is 
substantially related to an old one. When a new case comes in, a law 
firm must make this assessment to decide whether the consent of a 
former client is needed. If a lawyer decides there is no substantial 
relationship and goes forward without consent, she may face a 
motion to disqualify. Susan Shapiro notes that a “number of 
respondents . . . shared troubling memories of instances in which 
they guessed wrong and were disqualified from a matter that a judge 
considered substantially related to a prior representation.”°2 Some of 
the lawyers Shapiro interviewed expressed frustration that there 
seemed to be no “reliably predictive formula by which to classify 


matters as related or unrelated.”°° 

In some cases, common sense and gut judgment seem useful. 
One Chicago lawyer at a large firm suggested that the length and 
depth of the firm’s relationship with the former client was the key: 


A law firm knows so much about the inner workings of that particular 
company that judges will say, “Maybe this case has nothing to do with 
any of the work you did for that former client. But you were so close to 
that client and you defended so many cases that had issues that were 
touched on .. . that you just got into their skin and bones. And until more 


time has passed, you can’t be an adversary.”°4 


May a lawyer represent a competitor of a former client? 


A comment to Rule 1.7 states that ordinarily representation of 


economic competitors poses no serious conflict of interest.°° If it is 
not a conflict to represent economic competitors concurrently, one 
would think it would be less problematic to represent the economic 
competitor of a former client. However, if a firm learned a great deal 
about the operation of the former client and that information could be 


613 


used on behalf of a competitor to the disadvantage of that former 
client, the firm could have a serious conflict.°© 


F. Conflicts between the interests of a 
present client and a client who was 
represented by a lawyer’s former 
firm 


So far we have discussed successive conflicts that involve a single 
lawyer. But what if the former client was not represented by the 
lawyer personally but by another lawyer at a law firm where one of 
the lawyers in the firm used to work? 


FOR EXAMPLE: A lawyer named Hank used to work at the firm 
of Behr & Thorn. While Hank worked there, some other lawyers 
at Behr & Thorn represented The Toy Chest, a small chain of 
toy stores, in employment matters. Hank didn’t work on any Toy 
Chest matters. Now Hank works at Reynaud & Diaz. Hank has 
been asked to represent a new client, Jenny, in a suit against 
her former employer, The Toy Chest, for wrongful discharge 
based on what she says was gender discrimination. 


2017: 

Hank works for B & T. 

Other B & T lawyers defend The Toy Chest in employment cases. 
2020: 

Hank works for R & D. 


Jenny wants Hank to sue The Toy Chest for wrongful discharge 
based on sex discrimination. 
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This is just like the successive conflicts cases we have discussed 
above except that the prior representation was not handled by Hank 
personally but by other lawyers at his former firm. Rule 1.9(b) 
addresses this type of situation. 


Rule 1.9(b) 

A lawyer shall not knowingly represent a person in the 
same or a substantially related matter in which a firm with 
which the lawyer formerly was associated had previously 
represented a client 

(1) whose interests are materially adverse to that 
person; and 

(2) about whom the lawyer had acquired information 
protected by Rules 1.6 and 1.9(c) that is material to the 
matter; unless the former client gives informed consent, 
confirmed in writing. 


The analysis is similar to the questions raised by Rule 1.9(a): Is the 
matter the same or substantially related? Is there material adversity? 
If so, you need informed consent. But there is a critical difference. 
Under (b), which applies to lawyers whose former firms represented 
the prior client, consent is not required unless “the lawyer had 
acquired information protected by Rules 1.6 and 1.9(c) that is 
material to the matter.” Under 1.9(a), one asks whether the lawyer 
could have acquired confidential information in the first representation 
that might be used adversely to the former client’s interests. Here, by 
contrast, one asks whether the lawyer actually acquired material 
confidential information. 

Like the other conflicts rules, this one attempts to strike a balance 
among competing values — protecting confidences shared by former 
clients, providing relative freedom to clients in their choice of counsel, 
and assuring relative freedom to lawyers in moving from one firm to 
another and in taking on new clients. 

Several decades ago, most lawyers stayed in one law firm for 
their entire careers.°’ In the last few decades, a new pattern has 
emerged. Many lawyers change law firms several times, both early in 
their careers and later on. Similarly, many clients used to employ one 
lawyer or one firm to service all their legal needs. Not so any more. 
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Many institutional clients employ multiple law firms at any given time 
and switch lawyers often. Rule 1.9(b) attempts to protect client 
interests from harmful conflicts while avoiding undue interference with 


the desire of both lawyers and clients to play “musical law firms.”°° 


1. Analyzing former firm conflicts 


If a lawyer switched firms, how would anyone other than the 
lawyer know what confidences he had acquired at the first firm? 


It can be difficult to figure out whether a lawyer who has changed 
firms acquired material confidences about a particular matter at his 
old firm. Susan Shapiro comments that possible conflicts with 
“baggage left behind” (meaning the lawyer’s former firm’s clients) is 
“insidious because it is harder to inventory (and remember) 
everything on which the lateral hire actively worked, in which he or 
she was only tangentially involved, or that he or she inadvertently 


overheard.”°9 

To know whether a lawyer has acquired material confidences, one 
must analyze the specific facts relating to the lawyer’s access to or 
information about the relevant matter. Comment 6 after Rule 1.9 
directs analysts to use certain assumptions. For example, a lawyer 
who had management responsibility at a former firm may be 
presumed to have received confidential information about all firm 
matters. This is because firm managers often have access to all client 
files and often are involved in discussions about many different 
matters. On the other hand, one might assume that a junior lawyer 
with no management duties had access to or information about only 
the matters that he worked on or perhaps only matters handled by his 
department. He would not be presumed to have information about 


other matters.©° 

A party seeking to disqualify opposing counsel based on this type 
of successive conflict may not have access to information about 
exactly what the lawyer worked on or learned about at the former 
firm. Therefore, a comment to Rule 1.9 urges that the firm whose 
disqualification is sought (in the example above, Hank’s current firm) 
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should have the burden to prove that the lawyer who changed firms 
does not possess confidential information that is material to the new 


matter.°’ Proving a negative is difficult, but it would be unfair to make 
the opposing party prove that Hank did possess confidential 
information. 


2. Using or revealing a former client’s 
confidences 


The duty to protect client confidences does not end when the 
representation is concluded but continues indefinitely. Rule 1.9(c) 
explains the nature of this duty to former clients. 


Rule 1.9(c) 

A lawyer who has formerly represented a client in a matter 
or whose present or former firm has formerly represented a 
client in a matter shall not thereafter: 

(1) use information relating to the representation to 
the disadvantage of the former client except as these 
Rules would permit or require with respect to a client, or 
when the information has become generally known; or 

(2) reveal information relating to the representation 
except as these Rules would permit or require with 
respect to a client. 


A lawyer must protect confidences of his own present and former 
clients, of other present and former clients of law firms where he 
works or used to work, and of prospective clients. If a lawyer 
represents an organization and receives information about a member 
or a subsidiary entity, the lawyer has a duty to the client organization 
to protect those confidences. In any situation that involves a 
substantial risk that the lawyer would normally have obtained 
confidences in a former matter that could be used adversely to the 
former client in a subsequent matter, the lawyer may not be able to 
handle the second matter unless the former client consents. But 
regardless of whether the possible receipt of confidences in a prior 
matter precludes representation of a new client, Rule 1.9(c) prohibits 
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the revelation of confidences received from former clients and 
prohibits the adverse use of such confidences. 

Rule 1.9 exempts from protection any confidences that may or 
must be revealed pursuant to other rules. So, for example, if a former 
client sues a lawyer for malpractice, the lawyer is permitted under 
Rule 1.6(b)(5) to reveal confidential information to the extent 
necessary to defend herself against the action. Also, as explained in 
Chapter 4, a lawyer is not barred from all use of client confidences, 
just from uses that would adversely impact the client on whose behalf 
the lawyer learned them. 

Rule 1.9(c) includes one additional exception to the mandate to 
protect confidences of former clients. If the information received in 
confidence has since become generally known, the lawyer must keep 
the information confidential but is not barred from using the 
information adversely to the client. 


If a lawyer moves from one firm to another, may the lawyer 
reveal a certain amount of information about her former clients 
or her former firm’s clients to the new firm for the purpose of 
doing a conflicts check? 


Yes, at least in many cases. The new firm hiring a lateral lawyer is 
obliged to check whether that lawyer’s prior work, and sometimes her 
firm’s prior work, conflicts with the obligations owed to clients of the 
lawyer’s new firm. Likewise, the lateral lawyer must ensure that she 
does not take on representation that conflicts with her obligations to 
her former clients. Rule 1.9(c) points out that a lawyer is not permitted 
to make adverse use of or to reveal confidences of former clients 
except if the revelation is permitted under the rules or if the 
information has become generally known. 

Professor Paul Tremblay identifies five types of information that a 
lawyer entering a new firm might have and that the new firm might 
want to obtain: 


(1) the identity of those clients whom the lateral has represented in the 
past; (2) the nature of the work she did for those clients; (3) the identity 
of clients of the lateral’s prior firm whom she did not represent but about 
whom she learned information; (4) the information she learned about her 
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firm’s clients; and (5) the amount of money the lateral earned from her 
prior clients, especially those who might follow her to the new firm.©2 


Tremblay concludes that some revelations are necessary to 
accomplish adequate conflicts checks, and that other revelations are 


impermissible. Rule 1.6(b)(7), adopted by the ABA in 2012, 
expressly permits some disclosure for the purpose of checking for 
conflicts arising from a lawyer’s change of employment. This rule is 
discussed in Chapter 4. 


G. Imputation of former client 
conflicts to affiliated lawyers 


In Chapter 6, we examined conflicts between current clients and the 
imputation of such conflicts from one lawyer in a firm to another. Here 
we address a related question: To what extent are conflicts caused by 
work done for former clients imputed to other lawyers in a firm? 

Rule 1.10 (which we also encountered in Chapter 6 when we 
considered current conflicts) explains the rules on imputation for 
private-sector lawyers. (Rule 1.11, which we will discuss in Chapter 
10, covers government lawyers, for whom slightly different standards 
apply). The general rule stated in Rule 1.10 is that if one lawyer in a 
firm is barred by Rule 1.7 or Rule 1.9 from working on a matter, none 
of the other lawyers in the firm is permitted to work on the matter 
either, unless 


e the affected client agrees to waive the conflict (Rule 1.10(c)); 

e the conflict involves a “personal interest” of the lawyer (Such as 
ownership of stock in an adverse corporation) and there is no 
significant risk that the representation of the client by others in 
the firm would be materially limited because of the conflict 
(Rule 1.10(a)(1)); or 

e the conflict arises under Rule 1.9(a) (involves a former client of 
a lawyer at a firm where a lawyer once worked) or Rule 1.9(b) 
(involves a former client of a firm where a lawyer once 
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worked), and the firm sets up a screen that comports with the 
requirements of Rule 1.10(a)(2) to bar the conflicted lawyer 
from communication about or access to documents relating to 
the new matter. 


Do the Model Rules permit screening to avoid imputation in 
situations other than those listed in Rule 1.10(a)(2)? 


Yes, the Model Rules allow screening in four other situations: 


where the conflict involves work in which a lawyer was 
involved before that person became a lawyer (Rule 1.10, 
Comment 4); 

where the conflict involves work done by a former government 
lawyer while that person was in the government, and where 
the government lawyer has joined a law firm that seeks to 
represent or is representing a client whose interests conflict 
with the government lawyer’s prior work (Rule 1.11, discussed 
in Chapter 10); 

where one lawyer received confidential information from a 
prospective client who did not become an actual client, and the 
lawyer’s firm seeks to represent or is representing a client 
whose interests conflict with those of the prospective client 
(Rule 1.18, discussed in Chapter 6); and 

where a lawyer is disqualified from working on a matter 
because the lawyer previously worked on the matter as a 
judge, a law clerk, an arbitrator, a mediator, or in some similar 
role (Rule 1.12(c), discussed in Chapter 10). 


Why did the ABA incorporate language into Rule 1.10 allowing 
screening in some cases? 


The rules have allowed screening to avoid imputation of conflicts of 
former government lawyers for a long time. Use of screening to avoid 
imputation in other circumstances was the subject of a bitter 
controversy in the ABA. The Ethics 2000 Commission proposed 
language to allow screening for “personal interest” conflicts and for 
former client conflicts of “lateral lawyers” (lawyers who have moved 
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from one law firm to another). Many states already had adopted 
language like this because of increasing problems at law firms that 
hired lateral lawyers. However, the ABA House of Delegates rejected 
screening of laterals by a vote of 176 to 130, in part because of 


concerns about protecting clients from conflicting interests.°4 

Discussion and debate over whether and when to allow screening 
for lateral lawyers continued. Finally, at its 2009 midyear meeting, the 
House of Delegates added Rule 1.10(a)(2), which allows screening to 
prevent imputation of lateral lawyers’ conflicts. This means that the 
lawyer’s new firm need not seek informed consent from the lateral 
lawyer’s former clients or her former firm’s clients. If the firm complies 
with the screening requirements laid out in the rule, the firm may 
allow other lawyers in the firm to continue to work on the matter at 
issue. The rule requires the firm to provide detailed notice of its 
screening procedures to the relevant former client(s). 


Are the state rules the same as the new Model Rule 1.10? 


As you know, many states use the Model Rules as a basis for their 
own rules, but many states adopted screening language long before 
the ABA did. Other states adopted some version of Rule 1.10 after 
2009. A majority of states allow law firms to avoid imputation of 
conflicts presented by the previous work of a lateral lawyer or his 
former firm by screening the conflicted lawyer from any contact with 
the matter that presents the problem.®° The scope of both the 
screening provisions and the articulated requirements for screening 
vary considerably, so lawyers and law students who are involved in 
representing clients are well advised not to assume that the state rule 
on lateral screening is the same as the Model Rule. They should 
become familiar with the screening rules adopted by the relevant 


state(s).©° 


Do the state rules on imputation of conflicts apply in federal 
courts? 


Not always. Some federal courts have ruled that if a firm can 
demonstrate that effective screening mechanisms are in place, the 
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firm can avoid being disqualified because of an imputed conflict. A 
federal court may apply the relevant state ethics rule or it may apply 
common law standards that are independent of the ethics code. 
Some federal courts have permitted screening as a remedy for 
imputed disqualification even if the state ethics code does not allow 


this.°7 
We move on now to a close examination of Rule 1.10 as a whole 


and how it works. 


Rule 1.10 Imputation of Conflicts of Interest: 


General Rule 


Rule language* 


(a) While lawyers are associated ina 
firm, none of them shall knowingly 
represent a client when any one of 
them practicing alone would be 
prohibited from doing so by Rules 1.7 
or 1.9, unless 


(1) the prohibition is based ona 
personal interest of the disqualified 
lawyer and does not present a 
significant risk of materially limiting 
the representation of the client by the 
remaining lawyers in the firm; or 


(2) the prohibition is based upon Rule 
1.9(a) or (b) and arises out of the 
disqualified lawyer’s association with 
a prior firm, and 


Authors’ explanation** 


This section states the general rule that 
if one lawyer in a firm is barred by Rule 
1.7 or 1.9 from handling a matter, then 
everyone else in the firm is barred as 
well, unless one of the exceptions below 
applies. 


This first exemption from the general 
imputation rule states that a conflict is 
not imputed if it involves a personal 
interest of the lawyer and does not 
threaten client loyalty or protection of 
confidences. Comment 3. Examples of 
lawyers’ personal interests are strong 
political beliefs antagonistic to the goals 
of a client being represented by the firm 
or a family relationship with a party who 
is in litigation against a client of the firm. 


The second exemption applies only to 
conflicts that involve the work a lateral 
lawyer did at a former firm or the work 
that other lawyers did at the former firm. 
For such conflicts, the firm may proceed 
without seeking the informed consent of 
the former client if it complies with the 
screening and notification conditions 
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(i) the disqualified lawyer is timely 
screened from any participation in the 
matter 


and is apportioned no part of the fee 
therefrom; 


(ii) written notice is promptly given to 
any affected former client to enable 
the former client to ascertain compliance 
with the provisions of this Rule, which 
shall include a description of the 
screening procedures employed; a 
statement of the firm’s and of the 
screened lawyer’s compliance with 
these Rules; a statement that review 
may be available before a tribunal; 
and an agreement by the firm to 
respond promptly to any written inquiries 
or objections by the former client about 
the screening procedures; and 


(iii) certifications of compliance with 
these Rules and with the screening 
procedures are provided to the former 


listed below. Note: Screening is not 
permitted under this rule as a solution to 
any conflict that involves two present 
clients of a firm or one present client 
and one former client of a single firm. 


Rule 1.0(k) explains that the word 
“screened” “denotes the isolation of a 
lawyer from any participation in a matter 
through the timely imposition of 
procedures within a firm that are 
reasonably adequate under the 
circumstances to protect information 
that the isolated lawyer is obligated to 
protect under these Rules or other law.” 


Comment 8 explains that this “does not 
prohibit the screened lawyer from 
receiving a salary or partnership share 
established by prior independent 
agreement,” but she may not receive 
“compensation directly related to the 
matter.” 


Comment 9 explains that this notice 
“should include a description of the 
screened lawyer’s prior representation 
and be given as soon as practicable 
after the need for screening becomes 
apparent. It also should include a 
statement by the screened lawyer and 
the firm that the client’s material 
confidential information has not been 
disclosed or used in violation of the 
Rules.” 


Comment 10 says these certifications 
will “give the former client assurance 
that the client’s material confidential 
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client by the screened lawyer and by a 
partner of the firm, at reasonable 
intervals upon the former client’s 
written request and upon termination 
of the screening procedures. 


(b) When a lawyer has terminated an 
association with a firm, the firm is not 
prohibited from thereafter representing a 
person with interests materially 
adverse to those of a client 
represented by the formerly 
associated lawyer and not currently 
represented by the firm, unless: 
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(1) the matter is the same or 
substantially related to that in which 
the formerly associated lawyer 
represented the client; and 


(2) any lawyer remaining in the firm has 
information protected by Rules 1.6 
and 1.9(c) that is material to the 
matter. 


(c) A disqualification prescribed by this 
rule may be waived by the affected 
client under the conditions stated in 
Rule 1.7. 


(d) The disqualification of lawyers 
associated in a firm with the former or 
current government lawyers is governed 
by Rule 1.11. 


* All emphasis added. 


** This and other authors’ explanations draw from the comments to the Model Rules 


information has not been disclosed or 
used inappropriately, either prior to 
timely implementation of a screen or 
thereafter. If compliance cannot be 
certified, the certificate must describe 
the failure to comply.” 


If a lawyer leaves a firm, his former firm 
should use this rule to evaluate new 
business that conflicts with the former 
lawyer’s work at the firm. The conflict 
leaves the firm with the lawyer unless: 


the matter is the same or substantially 
related. 


a remaining lawyer at the former firm of 
the lawyer knows material confidential 
information about the client. 


Most imputed conflicts may be waived. 
See Comment 6. 


and from other sources. They are not comprehensive but highlight some important 


interpretive points. 
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PROBLEM 7-3 


TOXIC WASTE 


This problem is based on a case that was litigated in a 
midwestern state in the twenty-first century. 


You are a partner in a midsized law firm, Durham Taylor, LLC 
(Durham). For several years, you have represented the state 
Environmental Resources Agency in lawsuits to recover 
damages from companies that have discharged toxic 
chemicals into the state’s lakes and rivers. The attorney 
general of the state hires Durham to do this litigation rather 
than having lawyers on the state payroll do it for two reasons. 
First, Durham has amassed specialized knowledge about the 
chemistry of toxic substances and their effects on wildlife and 
agriculture. Second, the firm charges a 35 percent contingent 
fee, collecting fees only if it obtains settlements or judgments 
against polluters, so there is no outlay of taxpayer dollars. 

On behalf of the state, Durham has brought 33 lawsuits 
against polluters and so far has won settlements or judgments 
in 18 of them; the others are pending. The firm has never lost 
a pollution case that went to trial. The state now wants you to 
take on a big case against NCC, a multibillion-dollar chemical 
company, alleging that the company has dumped insufficiently 
treated chemical wastes into one of the state’s rivers. You 
would like to take the case because your firm may earn a 
substantial contingent fee and could further cement its 
reputation as the state’s main outside firm for chemical 
pollution cases. 

NCC has three factories in the state. The company makes 
extensive use of fluorochemicals (chemicals that contain the 
highly reactive element fluorine) in its industrial processes and 
products. Fluorochemicals are known to be carcinogenic, to 
damage the immune systems of children, and to disrupt 
reproductive systems in people. The state’s leading 
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newspaper recently published an expose showing that over 
the last seven years, this company has dumped tons of 
fluorochemicals into the state’s waterways in violation of state 
law. The case against NCC seems very strong. 

NCC knows Durham’s reputation as the state’s leading 
expert law firm on pollution cases. Its lawyers would likely 
prefer to litigate against any law firm but yours. 

There is one possible hitch. Twenty years ago, Durham 
represented NCC in a successful Food and Drug 
Administration (FDA) application to use plastic films containing 
fluorochemicals as food wrappings. A team of Durham lawyers 
led by a partner named Max Friedberg prepared that 
application. The firm has done no work for NCC since then. 
For about ten years after the application was approved, the 
company manufactured that type of plastic film. While NCC 
was producing the film, public concerns were raised about the 
environmental impact of fluorochemicals. In response, the 
company assured the community that NCC engineers and 
lawyers had exhaustively researched toxic waste containment 
and that NCC was fully complying with all environmental 
protection laws. NCC issued a statement, which Friedberg 
must have approved, stating that its volatile waste products 
would be destroyed by “thermal oxidation,” that the “tars 
formed in that process would be incinerated at an NCC 
corporate waste incinerator, and that other byproducts would 
be partially degraded and eventually discharged to controlled, 
in-house wastewater treatment systems.” 

About ten years after the FDA approval, some critics of the 
chemical industry raised public alarms about the toxic 
properties of fluorochemicals when they are in proximity to 
food. Amid public protests and boycotts, NCC and other 
manufacturers discontinued the use of fluorochemicals as food 
wrappings. 

Three years after NCC stopped using the chemicals in food 
wrapping film, the company started using the chemicals in 
other products such as sprays to protect the surfaces of 
upholstery and carpets. The engineering processes for the use 


626 


of fluorochemicals, including those for treating its waste 
products, gradually evolved. One of NCC’s newer factories has 
been discharging treated waste products into the state’s 
waterways; this is the subject of the planned lawsuit. NCC 
claims that the discharges pose no significant environmental 
hazard because it applies effective chemical and heat 
treatment to the manufacturing byproducts before they are 
discharged. 

The toxicity of the chemical wastes and the effectiveness of 
the predischarge treatment will be issues in the litigation. What 
did NCC know about the effectiveness of various waste 
treatments even before it began manufacturing products with 
fluorochemicals? What knowledge of risks was acquired since 
then? It is highly likely, given industry standards and the 
company’s press releases over the years touting its 
engineering and legal research to ensure safety and 
compliance with laws, that NCC’s chemists studied the toxicity 
of fluorochemicals and the effectiveness of various waste 
treatments even before NCC started making the food 
packaging products, and that Friedberg had reviewed those 
studies. NCC has never made public the results of its 
chemists’ research. In the litigation, it will probably resist 
discovery of this information on the ground that it is a trade 
secret. 

You have done a preliminary investigation to assess 
whether there is a conflict and, if so, how serious it is. You 
learned that Friedberg retired seven years ago and died five 
years ago. Ellen Paschal, now a Durham partner who does 
only tax litigation, worked with Max on the FDA application 20 
years ago when she was a first-year associate. When you 
interviewed her, she said she didn’t remember very much 
about it, only that the application was successful but that some 
within the company disagreed about the effectiveness of the 
waste treatment that NCC planned to use. But she doesn’t 
recall any details. You learned that the other lawyers who 
worked with Max on the FDA application have since retired or 
moved on to other law firms. Except for the final FDA decision 
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approving the application, which is a public record, the firm has 
no records of the matters. (The firm retains closed files for five 
years after the end of the representation and then destroys 
them.) 


1. May Durham Taylor accept the attorney general’s invitation to 
represent the state in the litigation? 

2. If the firm can’t file suit against NCC, may it at least try to reach 
an amicable settlement with NCC, deferring to a different law 
firm if litigation becomes necessary? 


When a lawyer moves from one firm to another, are all of her 
former client conflicts imputed to the lawyers in the new firm? 


To understand how conflicts may travel with a lawyer who changes 
firms, consider a variant of the problem we encountered earlier. Hank, 
the lawyer in the hypothetical situation posed at the very beginning of 
this section, used to work at the firm of Behr & Thorn. Behr & Thorn 
represented The Toy Chest in employment matters, and it still does 
so. Hank didn’t work on any Toy Chest matters. However, Hank often 
chatted with his colleagues about their cases. Suppose that Hank 
learned in passing that one of the personnel managers at The Toy 
Chest, who later left the company, believed that women were good 
cashiers and wholesale buyers but that they were poor executives. 
Now Hank works at Reynaud & Diaz. The Reynaud firm has been 
asked to represent Jenny in a suit against her former employer, The 
Toy Chest. She believes that she was fired because she is a woman. 
The firm would like several of its other lawyers (but not Hank) to work 
on Jenny’s case. Hank has never discussed any Toy Chest matters 
with the lawyers who would work on the case, and he doesn't plan to 
do so. May Reynaud & Diaz accept Jenny as a client? 


2017: 
Hank works for B & T. 
Other B & T lawyers defend The Toy Chest in employment cases. 
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Hank knows about these cases but does not work on them. 
2020: 
Hank works for R & D. 


R & D wants its lawyers — but not Hank — to sue The Toy Chest 
for the wrongful discharge of prospective client Jenny. 


Hank has not discussed The Toy Chest with these lawyers. 


If the Model Rules apply in the jurisdiction where this firm is located, 
the analysis would go this way: 


Hank himself probably would be prohibited from representing 
Jenny because, under Rule 1.9(b), one would conclude that 
Hank’s former firm represented a client (Toy Chest) in a 
substantially related matter (other employment matters), Toy 
Chest’s interests are materially adverse to Jenny’s, and Hank 
arguably acquired confidential information about Toy Chest 
matters (such as about the attitude of the personnel manager 
toward women) that might be used adversely to Toy Chest on 
behalf of Jenny. Therefore, probably Hank could not represent 
Jenny unless Toy Chest gave informed consent. 

Under Rule 1.10(a), no one at Reynaud & Diaz may represent 
a client when any one of them practicing alone would be 
prohibited from doing so, unless one of the exceptions in (a) 
applies. 

The conflict here is not a “personal interest” conflict but a 
former firm’s former client conflict, so Rule 1.10(a)(1) is 
inapplicable. 

Rule 1.10(a)(2) applies here because the prohibition is based 
on Rule 1.9(b) and arises out of the disqualified lawyer’s 
association with a prior firm. Therefore, the firm may represent 
Jenny without seeking the consent of Toy Chest if it complies 
with the requirements in Rule 1.10(a)(2) that Hank be 
screened from participation, that he be apportioned no part of 
the fee, and that the firm and Hank complete the written notice 
and certification of compliance. 
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This analysis addresses whether the firm must obtain informed 
consent from Hank’s former firm’s former client, The Toy Chest, 
before accepting representation of Jenny. In addition, one should 
consider the unlikely possibility that Hank’s presence in the firm would 
adversely affect the representation of Jenny, which then would 
require her informed consent as well. This might constitute a 
concurrent conflict, which would then be evaluated by applying Rule 


i 
What is a “firm” for the purpose of imputing conflicts? 


Rule 1.10 applies to lawyers in a “firm.” Comment 1 to Rule 1.10 
explains that this term includes “lawyers in a law partnership, 
professional corporation, sole proprietorship or other association” as 
well as “lawyers employed in a legal services organization or the legal 
department of a corporation or other organization.” This rule applies 
to firms of two lawyers, firms of 1,500 lawyers, and firms with offices 
in many cities or on different continents. The conflicts of a lawyer in 
Chicago are imputed to another lawyer in the Hong Kong office of the 
same firm. This remains so even if the Chicago lawyer and the Hong 
Kong lawyer have never spoken, practice in different fields, speak 
different languages, represent different clients, and will never come 
into contact with one another. The imputation of conflicts to all 
lawyers in the same firm multiplies the number of conflicts that must 
be evaluated and for which consent must be sought. The larger the 
firm, the larger the number of conflicts. 

Lawyers who have separate practices but who share office space 
may be considered a law firm for conflicts purposes if their file 
management and communication might permit one lawyer to have 
access to confidential information about a matter being handled by 


another lawyer.©9 Rule 1.10 governs all practicing lawyers except 
those who work for governments. 9 


How does a law firm check for conflicts? 


Almost all large firms and many small firms use case management 
software that, among other functions, can identify actual or potential 
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conflicts.’1 The software does this by running name checks for all 
parties, potential witnesses, and other important persons to make 
sure that the firm is not inadvertently about to represent someone 
who is adverse to a present, former, or prospective client. 


What kinds of steps are needed to effectively screen off one 
lawyer from a matter that he is disqualified from working on? 


What is needed to erect an effective screen varies from one situation 
to another and from one jurisdiction to another. The question for each 
case is whether the procedures adopted are “reasonably adequate 
under the circumstances to protect information that the isolated 


lawyer is obligated to protect.”’2 The Massachusetts Rules of 
Professional Conduct offer a more detailed set of criteria to use in 
erecting a screen than do most other rules. They state that 


a personally disqualified lawyer in a firm will be deemed to 
have been screened from any participation in a matter if: 

(1) all material information possessed by the 
personally disqualified lawyer [PDL] has been isolated 
from the firm; 

(2) the [PDL] has been isolated from all contact with 
the client relating to the matter, and any witness for or 
against the client; 

(3) the [PDL] and the firm have been precluded from 
discussing the matter with each other; 

(4) the former client of the [PDL] or [his former firm] . . 
. receives notice of the conflict and an affidavit of the 
[PDL] and the firm describing the procedures being used 
effectively to screen the [PDL], and attesting that (i) the 
[PDL] will not participate in the matter and will not 
discuss the matter or the representation with any other 
lawyer or employee of his or her current firm, (ii) no 
material information was transmitted by the [PDL] before 
implementation of the screening procedures and notice 
to the former client; and (iii) during the period of the 
lawyer’s personal disqualification those lawyers or 
employees who do participate in the matter will be 
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apprised that the [PDL] is screened from participating in 
or discussing the matter; and 

(5) the [PDL] and the firm with which he is associated 
reasonably believe that the steps taken to accomplish 
the screening of material information are likely to be 
effective in preventing material information from being 


disclosed to the firm and its client.’? 
Can clients waive imputed conflicts? 


Yes. Rule 1.10(c) explains that a conflict imputed from one lawyer to 
another may be resolved by obtaining the informed consent of the 
affected client to the new representation, under the conditions given 
in Rule 1.7 for consenting to a conflict. (See discussions of conflict 
waiver in Chapter 6.) If an imputed conflict is waivable, the lawyer 
must make the appropriate disclosures, and the necessary consent 
must be in writing. 


If law clerks, paralegals, or law students change jobs, are 
conflicts presented by their previous employment imputed to 
their new firms? 


This is another situation in which screening is permitted to solve a 


conflicts problem./* Conflicts are not imputed to a firm from 
nonlawyer employees of the firm so long as employees who have 
previously done conflicting work are properly screened by the firm. 
Comment 4 following Rule 1.10 explains: 


The rule in paragraph (a) also does not prohibit representation by others 
in the law firm where the person prohibited from involvement in a matter 
is a nonlawyer, such as a paralegal or legal secretary. Nor does 
paragraph (a) prohibit representation if the lawyer is prohibited from 
acting because of events before the person became a lawyer, for 
example, work that the person did as a law student. Such persons, 
however, ordinarily must be screened from any personal participation in 
the matter to avoid communication to others in the firm of confidential 
information that both the nonlawyers and the firm have a legal duty to 
protect. 
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In a jurisdiction that follows this guidance, a law firm should request 
information about a nonlawyer employee’s previous work so that it 
can check whether there are conflicts with current work and have a 
database through which to identify conflicts with clients who come to 
the firm after the nonlawyer employee arrives. If such conflicts are 
identified, the erection of a screen appears to be considered an 
adequate safeguard to prevent the nonlawyer from revealing 
confidences learned during previous employment.’° However, it is 
not always a simple matter for a law firm to learn even the names of 
the clients formerly served by a prospective lawyer employee when 
she worked as a law student (in a clinic or part-time job) or paralegal. 
The employee may not remember the names of her clinic’s or law 
firm’s clients. In some cases, revelation of the names may violate 
Rule 1.6 or create risks for the former clients. For example, the 
revelation of the name of a former client for whom a law student had 
obtained political asylum could jeopardize relatives of that client who 


were still in the client’s country. © 


Suppose a law firm in a jurisdiction that does not permit 
screening tries to screen a newly hired, conflicted lawyer to 
avoid an imputed conflict. Or suppose a firm in a state that does 
allow screening erects an insufficient screen. What 
consequences could be expected? 


Bar discipline is unlikely unless the new lawyer actually revealed 
confidential information. Professor Andrew Perlman reports that 
“[t]here is rarely, if ever, discipline for the mere deployment of a 
screen in the lateral attorney context, even when such a screen is 


found not to be authorized by the relevant conflicts rule.”’” But the 
conflicted lawyer’s former client may move to disqualify the new firm 
from representing that former client. If the motion is successful, the 
effort could cost the new firm’s client a great deal of time and money 
because the client would have to retain a new firm and bring it up to 
speed. The disqualified firm could lose a substantial fee. Professor 
Perlman notes, however, that when courts consider motions to 
disqualify lawyers for inadequately screening lawyers who have 
moved laterally, they usually apply their own judge-made standards 
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rather than those of Rule 1.10 to assess the adequacy of the 
screen. /® 


PROBLEM 7-4 


A BRIEF CONSULTATION 


This problem is based a case that arose in a western state in 
the first decade of the twenty-first century. 


You are a partner at a law firm, Shoemaker & Weston. Your 
client, Summit Bank, made a large loan to Headley Farm, 
which wanted the funds to acquire more land and livestock and 
to construct new buildings. In the loan agreement, the bank 
imposed certain conditions, including what the funds could be 
used for, what commitments Headley could make to suppliers 
without bank consent, and what financial information Headley 
must report to the bank. 

A dispute arose when Summit Bank refused to release 
certain promised loan funds. Its justification was that Headley 
had allegedly violated the loan agreement by failing to comply 
with certain restrictions on the use of previously disbursed loan 
funds. Headley maintained that it had lived up to the 
agreement. An effort to negotiate a settlement of the dispute 
failed, and on behalf of Headley, the firm of Davies & Davies 
LLC brought a suit against the bank for breach of contract. 

After the negotiations failed and while the suit was pending, 
Brenda Lavalle, formerly a partner in the small firm of Hartland 
& Lavalle, became a partner at Shoemaker & Weston. Lavalle 
is an expert in tax law, a specialty that the firm has really 
needed. When your firm offered her the job, she filled out 
forms listing previous clients so the firm could check for 
conflicts, and she put the information into its conflicts database 
for future reference. The only possible conflict was that the 
Davies firm had retained her a year earlier to advise it on the 
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tax implications of the possible settlement that the Shoemaker 
firm was trying to negotiate to end Summit Bank’s dispute with 
Headley Farm. Because this presented a possible problem, 
Lavalle provided details in response to questions on the form. 

Lavalle explained on the form that a year earlier, John 
Davies at the Davies firm had contacted her at Hartland & 
Lavalle to retain her for some expert tax advice about a 
settlement that Headley Farm was negotiating with the bank. 
She had agreed to do this work. John Davies had then given 
her copies of the correspondence between Headley and the 
bank, and he had explained what he thought his client, 
Headley, probably would claim in a suit if negotiations failed, 
what defenses the bank might raise, and how he would 
respond to those defenses. 

A day or two after that, Lavalle sent Davies her standard 
form engagement letter, which included the basis of her fee 
and the scope of the intended work. The engagement letter 
included this paragraph: 


We will assist your firm in reviewing income tax issues relating 
to the Headley Farm’s suit against Summit Bank and such other 
matters as are agreed to in the future. We intend to complete our 
services to your satisfaction. However, we will withdraw from 
representation if requested by you, if our fees are not paid 
promptly, or if we are required to withdraw by professional rules. 


Lavalle did some research on the tax issues that would 
arise in a settlement or judgment. She sent an e-mail to 
advise Davies of her conclusions. Lavalle said that Davies 
had informed Florian Headley, the owner of the farm, that 
she was consulting on the case and would provide 
assistance as needed. 

After that consultation, the Davies firm requested no further 
services from Lavalle. Several months later, she sent the 
Davies firm a bill for $2,400, which the firm paid. 

Shoemaker & Weston learned these facts about a week 
before Lavalle began her work there. The morning she arrived 
to start work at the firm, you and your partners implemented a 
screen to prevent anyone in the firm from discussing the 
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Headley litigation with Lavalle. You sent an e-mail to all 
lawyers and staff informing them that all employees of the firm 
were prohibited from discussing the matter with Lavalle. You 
also sent a letter to the Davies firm. It stated: 


Brenda Lavalle has joined our firm as a partner. We are aware 
that she previously advised on the dispute between Headley 
Farm and our client, Summit Bank. We have screened Ms. 
Lavalle from any contact with that matter and have notified all 
employees of the firm not to discuss the matter with her. She has 
also been removed from all e-mail lists involving the case. Files 
have been secured. She will receive no portion of our fees 
resulting from work on this matter. Ms. Lavalle has agreed to 
avoid participating in this matter in any way. 


The letter was signed by you and by Lavalle. 

Three months later, after the firm had done more work on 
the case, you received a letter from John Davies. It stated that 
your firm had a conflict of interest as a result of Lavalle’s 
having joined the firm, and that Headley Farm would not waive 
the conflict. It demanded that your firm withdraw from 
representing the bank in the matter. If your firm does not 
withdraw, Davies would file a motion to disqualify it. 

The bank is a regular client, and your firm is earning a good 
fee from this case. You do not want to withdraw. However, if a 
court is likely to disqualify you, withdrawing voluntarily will save 
time and money that would be spent fighting disqualification. 
The courts in your state use the ethics code standards to 
decide motions for disqualification. 

Davies waited three months before sending his letter, but 
the case law in your state suggests that this would not 
preclude the court from granting a motion for disqualification. 
Litigation moves slowly — three months would not be viewed 
as a long time to have waited. 

Should you withdraw? Once you lay out the arguments for 
and against disqualification, you will be better able to assess 
whether Davies will be able to persuade a judge to disqualify 
your firm. Therefore: 
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1. State the arguments that Davies might make to support a 
motion for disqualification. 

2. State the arguments that you would make in opposition to 
such a motion. 

3. Based on your analysis, assess whether it is likely that a 
judge would disqualify your firm, and make a decision about 
whether the firm should therefore withdraw from 
representing the bank. 


If lawyers share office space but are not part of the same law 
firm, are conflicts imputed among them? 


Some lawyers share office space without any formal association of 
their practices. If lawyers who share space appear to the public to be 
part of the same firm, they may be held to be in the same firm for 
purposes of conflicts analysis and for other purposes. 


FOR EXAMPLE: James Brady and Patrick Starke had 
independent practices and shared office space. They “used 
individual office forms, didn’t advertise together, didn’t list each 
other on accounts or insurance, and had separate letterheads, 
websites, e-mail addresses and business cards.” But the sign 
outside of their building said simply “Starke law offices.” The two 
lawyers shared a reception area and a receptionist. Clients 
sometimes used Starke’s phone number, which was on the sign 
outside of the building, to reach Brady. Starke told clients that 
he was “available” if they “had an issue with Brady.” Citing a 
comment to Rule 1.0(c), which says that lawyers should be 
regarded as a firm “if they present themselves to the public in a 
way that suggests they are a firm,” a court held that Brady and 


Starke should be considered to be a single firm.”9 


PROBLEM 7-5 


THE FATAL SHOT 
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This problem is closely based on a case that arose in a 
northeastern state in the 1990s. 


Chad Collingwood and Moji Kaplan are two sole practitioners. 
Both lawyers do criminal defense work. They share a suite of 
offices to cut down on expenses and to avoid the isolation of 
practicing alone. They each operate a separate business. The 
door has separate signs, one for each of them. The suite has a 
common waiting area, and the two lawyers share one 
secretary-receptionist. The lawyers have separate phone lines, 
and the secretary screens calls for both of them. Although they 
conduct separate practices, they often have lunch together 
and consult each other about cases. Each gives files to the 
secretary for typing and filing. Sometimes the secretary joins 
the lawyers for lunch, leaving the phone to be answered by a 
machine. 

During a gang battle, an innocent bystander was shot 
dead. Boris Lubinski was arrested. He told the police that 
although he was present at the shooting, his associate in drug 
trafficking, Carmine Bellavia, actually shot the gun. Bellavia 
was arrested; he claimed that Lubinski fired the shot. Both 
Lubinski and Bellavia were charged with murder. The only 
other eyewitness knew that both Lubinski and Bellavia had 
been at the scene, but he was so far away that he could not 
tell which of them fired the fatal shot. 

Lubinski’s family contacted Collingwood, who agreed to 
represent Lubinski. During their first meeting in the jail, 
Lubinski told Collingwood that Bellavia would also need a 
lawyer. Collingwood recommended that Bellavia hire Kaplan. 


1. May Kaplan agree to represent Bellavia? 

2. Assume that Kaplan concludes after analysis of the possible 
conflicts, and after both clients give informed consent, that she 
may represent Bellavia and begins to do so. The arraignment 
of Bellavia is scheduled, but Kaplan is trying another case that 
day. Kaplan asks Collingwood to stand in for her at the 
arraignment and enter a “not guilty” plea for Bellavia. She 
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suggests that Collingwood explain to the court that Kaplan is 
Bellavia’s lawyer and that Collingwood is entering the plea 
because of Kaplan’s schedule conflict. Collingwood would not 
have to ask Bellavia any questions, either in public or in 
private. The arraignment probably will take one or two minutes. 
If the cases later come to trial, Collingwood may have to cross- 
examine Bellavia to show that Bellavia, not Lubinski, was the 
gunman. If the judge permits the stand-in arrangement, may 
Collingwood ethically substitute for Kaplan at the arraignment? 

3. Separate trials for Lubinski and Bellavia have been scheduled. 
Meanwhile, Collingwood and Kaplan, each of whom 
represents one defendant, have decided to become law 
partners. May they do so before the trials occur? 

4. Suppose that Collingwood and Kaplan do not become partners 
until after the trials end. The defendants accuse each other of 
firing the fatal shot. Each jury believes the accuser and 
convicts its defendant of first degree murder. Each of them 
appeals. A different lawyer is handling Bellavia’s appeal. May 
the newly formed Collingwood-Kaplan partnership handle the 
appeal for Lubinski? 


When a lawyer has left a firm, are her conflicts still imputed to 
her former firm? 


Suppose that while she was at firm A, a lawyer named Allyson 
represented a printing company called Ink, Inc. When she moves to 
firm B, Ink wants her to continue as its lawyer, so it moves its legal 
business to firm B. After Allyson and Ink are gone, can firm A accept 
work that would conflict with the interests of Ink? 

Rule 1.10(b) addresses this question. The analysis is conceptually 
similar to the analysis prescribed by Rule 1.9(b). Firm A can take ona 
new client whose interests are materially adverse to those of Ink, 
unless the matter is substantially related to the work that Allyson did 
for Ink while at firm A and a lawyer who still works at firm A has 
material confidential information learned in connection with the work 
done for Ink. In that case, consent is required. In both cases, lawyers 
in the firm that seek to take on the new work should determine 
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whether there is (a) material adversity, (b) substantial relationship, 
and (c) possession of material confidences by a lawyer in the firm. If 
the answer is yes to all three questions, the firm can’t take on the 
work without the consent of the affected client. 

Many lawyers and law students find these two rules maddeningly 
similar and therefore very confusing. One antidote to this confusion is 
to reread Rules 1.9(b) and 1.10(b) and then reread the two preceding 
paragraphs. Focus on when each of these rules applies. Both rules 
deal with conflicts precipitated by a lawyer changing jobs. Rule 1.9(b) 
examines whether the lawyer brings the old firm’s conflicts with her. 
Rule 1.10(b) looks at whether the old firm retains the conflicts created 
by the work of the moving lawyer. This point may be diagrammed as 
follows: 


Lawyer moves from firm A to firm B. The lawyer does not 
bring any clients with him. 


To analyze conflicts the lawyer carries with him into firm B based 
on confidences learned at firm A: 1.9(b). 


To analyze conflicts that other lawyers at firm B may have 
because of the lawyer’s work at firm A: 1.10(a). 


To analyze conflicts remaining at firm A as a result of work the 
lawyer did while there: 1.10(b). 


1. Restatement § 132, comment b. While the profession is reluctant to impose 
lifetime /oyalty obligations, Rule 1.6 does impose a lifetime confidentiality obligation. 

2. See, e.g., Analytica v. NPD Research, 708 F.2d 1263 (7th Cir. 1983); Charles 
W. Wolfram, Former-Client Conflicts, 10 Geo. J. Legal Ethics 677 (1997). 

3. Rule 1.7(b). This issue is discussed in Chapter 6. 

4. William Freivogel, Freivogel on Conflicts, Former Client — The Substantial 
Relationship Test, Parts | and Il, —https://perma.cc/3J4N-9NTS and 
https://perma.cc/5KTC-W6TP. These sites are updated from time to time; for 
updates, visit http://www.freivogel.com/formerclientparti.html (last visited Sept. 2, 
2019). 

5. Id. 

6. Susan Shapiro, Tangled Loyalties: Conflict of Interest in Legal Practice 192 
(2002), quoting an interview with a Chicago lawyer in a firm with over 100 lawyers. 


640 


7. Restatement § 31(2)(e). 

8. Id. comment h. 

9. Shapiro, supra n. 6, at 195. 

10. Restatement § 132, comment c, reporter’s note. 

11. [Authors’ footnote.] Under the ethics rules in most jurisdictions, there are 
some restrictions on in-person or telephonic solicitation of business from new 
clients, but once a client has engaged the services of a firm, the firm may contact 
the client to suggest additional services that the firm could provide. See, e.g., Rule 
7.3, discussed in Chapter 13. 

12. Shapiro, supra n. 6, at 192, quoting a Chicago lawyer in a firm with between 
50 and 99 lawyers. 

13. ABA, Annotated Model Rules of Professional Conduct 161 (8th ed. 2015). 

14. John Leubsdorf, Conflicts of Interest: Slicing the Hot Potato Doctrine, 48 San 
Diego L. Rev. 251 (2011). The article cites much of the case law applying the hot 
potato doctrine. 

15. Restatement § 132, comment j, reporter’s note. See D.C. Bar, Legal Ethics 
Comm., Op. 292 (1999) (referring to this type of conflict as one “thrust upon” a 
lawyer by the client). 

16. Restatement § 132, comment c. 

17. Ind. State Bar, Op. 2 (2000) (improper for divorce lawyer to suggest that 
client consult a firm so that the firm will be disqualified from representing his 
spouse). 

18. See General Cigar Holding, Inc. v. Altadis, 144 F. Supp. 2d 1334 (S.D. Fla. 
2001); Kennecott Copper Corp. v. Curtiss-Wright Corp., 449 F. Supp. 951 
(S.D.N.Y.), aff'd and rev'd, 584 F.2d 1195 (2d Cir. 1978); Michael J. DiLernia, 
Advance Waivers of Conflicts of Interest in Large Firm Practice, 22 Geo. J. Legal 
Ethics 97 (2009); Richard W. Painter, Advance Waiver of Conflicts, 13 Geo. J. Legal 
Ethics 289, 297-298 (2000). 

19. Rule 1.7, Comment 22. Conversely, if the client being asked to sign an 
advance waiver is an unsophisticated individual, such as a prospective immigrant 
employee whose lawyer is also representing and being paid by the prospective 
employer, the waiver may be ineffective. 

20. See, e.g., NCK Org., Ltd. v. Bregman, 542 F.2d 128 (2d Cir. 1976). 

21. ABA Standing Comm. on Ethics & Prof’l Responsibility, Formal Op. 99-415. 

22. Restatement § 132, comment d(iii). 

23. Id. comment d(iii), reporter’s note. 

24. Id. comment d(ii). 

25. Id. comment d(i). 

26. Freivogel, supra n. 4. 

27. The Restatement defines “substantial relationship” very similarly. 
Restatement § 132, comment d(iii). 

28. Restatement § 132 and comment diiii). 

29. Rule 1.9, Comment 3. 


641 


30. McDonald v. Wichita, Case 14-1020-GEB (D. Kan. Jan. 26, 2016), 
https://perma.cc/G8S5-6U7D. 

31. Rule 1.9, Comment 3. 

32. Restatement § 132, comment d(iii). 

33. Rule 1.9, Comment 3. 

34. Restatement § 132, comment d(iii). 

35. This example is based on Restatement § 132, comment d(iii), illus. 3, which 
is based on Chugach Elec. Ass’n v. U.S. Dist. Ct., 370 F.2d 441 (9th Cir. 1966); see 
also In re Corrugated Container Antitrust Litig., 659 F.2d 1341, 1346 (5th Cir. 1982) 
(more recent case, similar facts). But see ABA Standing Comm. on Ethics & Prof’ 
Responsibility, Formal Op. 99-415, criticizing the Chugach opinion as overbroad. 
Restatement § 132, comment d(iii), reporter's note, refers to some cases that say 
possession of general information is an insufficient basis for disqualification. 

36. Professor Charles Wolfram refers to this type of knowledge as a “playbook 
view” of the former client. Charles W. Wolfram, Former Client Conflicts, 10 Geo. J. 
Legal Ethics 677 (1997). 

37. Freivogel, supra n. 4. 

38. Rule 1.9, Comment 3. 

39. Richard E. Flamm, Looking Ahead to Ethics 2015: Or Why | Still Do Not Get 
the ABA Model Conflict of Interest Rules, 19 N. Ill. U. L. Rev. 273 (1999); see 
Damron v. Herzog, 67 F.3d 211 (9th Cir. 1995) (conflict with former client was the 
predicate for a malpractice claim); Maritrans GP Inc. v. Pepper, Hamilton & 
Scheetz, 602 A.2d 1277 (Pa. 1992) (conflict with former client led to claim of breach 
of fiduciary duty). 

40. 370 F. Supp. 581 (E.D.N.Y. 1973), aff'd, 518 F.2d 751 (2d Cir. 1975). 

41. Id. at 585. 

42. id. at 589. 

43. Daniel R. Coquillette & Judith A. McMorrow, Moore’s Federal Practice: The 
Federal Law of Attorney Conduct (3d ed. 2006). 

44. See Tonia Lucio, Standards and Regulation of Professional Conduct in 
Federal Practice, Fed. Law., July 2017, at 52, text at nn. 30-32. 

45. Nichols v. Village Voice, Inc., 417 N.Y.S.2d 415, 419 (App. Div. 1979). 

46. ld. 

47. See, e.g., Alters v. Villoldo, 230 So. 3d 115 (3d Dist. Ct. App. Fla. 2017) 
(court would not disqualify Hall, a lawyer who previously represented Alters (who 
was also a lawyer) in a suit to collect a legal fee for Alters from the Bank of America 
and then sued Alters in a completely unrelated matter involving money due from a 
settlement agreement with the Villoldo brothers). 

48. Nat'l Med. Enters., Inc. v. Godbey, 924 S.W.2d 123 (Tex. 1996). No court 
seems to have interpreted the term “material adversity” to mean something other 
than “real adversity.” Courts that note that “material adversity” is part of the test for 
disqualification under Rule 1.9 generally look at whether the party complaining 
about a conflict would really be harmed if disqualification were denied. See, e.g., 


642 


Melea Ltd. v. Alliance Gas Sys., 2005 U.S. Dist. LEXIS 50964 (E.D. Mich. 2005); 
Sykes v. Matter, 316 F. Supp. 2d 630 (M.D. Tenn. 2004). 

49. Selby v. Revlon Consumer Prods. Corp., 6 F. Supp. 2d 577 (N.D. Tex. 1997) 
(noting also that there is “a paucity of authority” on the meaning of “material 
adversity” as it is used in Rule 1.9). Several other district court cases have cited the 
Selby case with approval, but the subsequent cases do not discuss the distinction, 
if any exists, between “direct” and “material” adversity, generally concluding that if 
conduct by a person’s former attorney could be harmful to that person, material 
adversity exists. See, e.g., Sykes, 316 F. Supp. 2d 630. 

50. See Rule 1.7. As explained in Chapter 6, if there is a conflict between two 
current clients, both parties must consent (provided that the conflict is consentable). 
In a successive conflict situation, if the only person potentially adversely affected is 
the former client (a Rule 1.9 issue), then only the former client must consent. But if, 
in addition, the present client’s interests might be compromised by a lawyer’s duties 
to the former client, then the lawyer must obtain the consent of the present client 
under Rule 1.7 and of the former client under Rule 1.9. 

51. See e-mails from William Freivogel to Lisa Lerman, June 17, 2004, and June 
21, 2004 (on file with authors). Freivogel reports that he had no data on the 
frequency of requests for conflicts waivers from former clients, but he wrote: “I 
cannot recall counseling a firm on it in 16+ years of doing this.” Id. 

52. Shapiro, supra n. 6, at 195. 

53. Id. at 196. 

54. Id. 

55. Comment 6 states that “simultaneous representation in unrelated matters of 
clients whose interests are only economically adverse, such as representation of 
competing economic enterprises in unrelated litigation, does not ordinarily 
constitute a conflict of interests and thus may not require consent of the respective 
clients.” 

56. Maritrans GP, Inc. v. Pepper, Hamilton & Scheetz, 602 A.2d 1277, 1286- 
1287 (Pa. 1992). 

57. Marc Galanter & Thomas Palay, Tournament of Lawyers: The 
Transformation of the Big Law Firm 24 (1991). 

58. See Rule 1.9, Comment 4. 

59. Shapiro, supra n. 6, at 208. 

60. Rule 1.9, Comment 6. 

61. Id. 

62. Paul R. Tremblay, Migrating Lawyers and the Ethics of Conflict Checking, 19 
Geo. J. Legal Ethics 489 (2006). Later in this chapter, we explain how problems 
involving screening and confidentiality arise with respect to work that an employee 
did before becoming a lawyer. 

63. Id. 

64. ABA, A Legislative History: The Development of the ABA Model Rules of 
Professional Conduct, 1882-2005, at 250-258 (2006). 


643 


65. See ABA, CPR Policy Implementation Committee, Variations of the ABA 
Model Rules of Professional Conduct, Rule 1.10: Imputation of Conflicts of Interest: 
General Rule (Oct. 13, 2015). 

66. Id. 

67. See Conflicts of Interest: Lawyer’s Substantial Work at Former Firm Doesn't 
Prevent Screening in Federal Case, ABA/BNA Laws.’ Man. on Prof’! Conduct 
26:632 (Oct. 27, 2010), 2010 WL 4214670. 

68. See Rule 1.10, Comment 6. 

69. Rule 1.10, Comment 1. 

70. The imputation rules for government lawyers are stated in Rule 1.11. 

71. Dan Pinnington & lan Hu, 2017 Practice Management, ABA Tech Report 
2017, https://perma.cc/Q39Z-JVTB. 

72. Rule 1.0(k). 

73. Mass. Rules Profl Conduct R. 1.10(e). 

74. Rule 1.10, Comment 4. 

75. See Tremblay, supra n. 62 

76. See Rule 1.6(b)(7). These issues are explored in Tremblay, supra n. 62. 

77. Andrew Perlman, Civil Procedure and the Legal Profession: The Parallel 
Law of Lawyering in Civil Litigation, 79 Fordham L. Rev. 1965, 1971 n. 59 (2011). 

78. According to Perlman, because the screening guidelines in Rule 1.10(a)(2) 
are not in practice enforced either by disciplinary bodies or by the courts in 
disqualification disputes, they “ha[ve] become less law-like and no longer suppll[y] 
lawyers with adequate guidance regarding their conduct.” Id. at 1971. 

79. Brady v. Starke, 517 S.W.3d 28 (Mo. Ct. App. 2017). This case was not a 
conflicts case. It arose because Starke and Brady agreed to share fees resulting 
from a case. When Brady refused to share a fee, Starke sued him. Brady defended 
by claiming that the fee-sharing agreement was void under Rule 1.5(e), which bars 
fee-sharing by lawyers in different firms unless certain conditions are met. But the 
court held because of Rule 1.0(c), the lawyers were actually in the same firm and 
the agreement was therefore valid. 


644 


CHAPTER 8 


Conflicts Issues in 
Particular Practice 
Settings 


A. Representing both parties to a 
transaction 


B. Representing organizations 


Who is the client? 

Representing the entity and employees 

Duty to protect confidences of employees 
Responding to unlawful conduct by corporate officers 
and other employees 

Entity lawyers on boards of directors 


Se ee 


on 


C. Representing co-defendants in criminal 
cases 
1. Costs and benefits of joint representation of co- 
defendants 


2. Conflicts issues and Sixth Amendment concerns in 
criminal defense 
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D. Representing co-defendants in civil 
cases 


E. Representing family members 


1. Representing both spouses in a divorce 
2. Representing family members in estate planning 


F. Representing insurance companies and 
insured persons 


G. Representing employers and immigrant 
employees 


H. Representing plaintiffs in class actions 


I. Representing parties to aggregate 
settlements of individual cases 


We have explored the general principles raised by conflicts between 
the interests of two clients. There are some practice settings in which 
conflicts are especially common, and each of these situations raises 
particular issues. In this chapter, we examine conflicts that arise in 
various types of representation. These include a lawyer's 
representation of (a) multiple parties to a transaction, (b) 
organizations, (c) co-defendants in criminal cases, (d) co-defendants 
in civil cases, (e) Spouses in domestic relations matters and in estate 
planning, (f) insured persons and their insurance companies, (g) 
employers and prospective employees in immigration applications, 
(h) plaintiffs in class action cases, and (i) parties to an aggregate 
settlement. Nearly all these situations involve a lawyer attempting to 
represent two clients who have both common and divergent 
interests. | 
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In an ideal world, perhaps each person confronting a legal 


problem would have his or her own lawyer.2 This would avoid the 
possible compromise of the interests of one client on behalf of 
another. In the real world, however, legal representation is 
expensive, so many clients prefer to share counsel with someone 
else who has common interests. This is not always a bad thing. 
Sometimes joint representation is beneficial because of common 
interests, pooled information, and cost-efficiency. In some cases, 
however, representation of multiple parties involved in one matter 


poses problems relating to confidentiality or to loyalty.4 


A. Representing both parties to a 
transaction 


Suppose you are approached by the buyer and seller of a business. 
They want you to represent both of them in drawing up the 
documents of sale. Are you allowed to do this? Rule 1.7 would apply, 
so whether there is a conflict of interest depends on whether there is 
“direct adversity” or a “material limitation” under 1.7(a). If so, the 
lawyer must evaluate whether she reasonably believes that she “will 
be able to provide competent and diligent representation to each 
affected client” under Rule 1.7(b). If the answer is yes, the lawyer 
may seek the informed consent of the affected clients. 

In some cases, a lawyer may represent two or more clients 
seeking legal assistance with a common goal. Examples might 
include forming a corporation, doing estate planning, or buying a 
house. But there might be a conflict under Rule 1.7(a) even in these 
circumstances. If so, the lawyer must provide the clients with 
information about the possible downsides of the joint representation 


and obtain their consent.° Not every such case presents a possible 
conflict; if there is no conflict under Rule 1.7(a), informed consent is 
not required.© 

The interests of two parties to a transaction might conflict in all 
sorts of ways. One lawyer interviewed by Susan Shapiro said that 
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representing two parties to a transaction was like “handling a 
porcupine.”” Another lawyer offered this example: 


[Consider] two parties who come in and just want to use one lawyer for 
a property transaction. . . . | think that’s almost impossible to do without 
conflicts. Although people ask you to do it all the time. . . . But it’s to the 
seller’s benefit to pro-rate taxes at the current levels. Or to the buyer’s 
benefit to pro-rate taxes at an estimated 110 percent level of previous 
taxes. Inspection clauses, who’s going to pay for repairs if they’re 
required? . . . [T]here’s just absolutely no way you can — aggressively, 
anyway — represent both sides. You always have to kind of 


compromise in the middle. And | think that’s a real, real conflict.® 


How does a lawyer know whether she needs to obtain informed 
consent? 


The relevant question is whether an actual or a potential conflict is 
“reasonably apparent” to the lawyer. If the clients’ interests appear 
entirely harmonious, there may be no need to obtain consent. If, on 
the other hand, the clients have some divergent interests or goals, or 
some tension is apparent in the communication between them, the 
lawyer should obtain their informed consent to be sure they 
understand the possible disadvantages of being represented by a 


single lawyer.? 


FOR EXAMPLE: For years, attorney Larry Botimer 
represented Ruth Reinking in her business affairs, including in 
matters relating to her ownership of a nursing home, and he 
advised her on estate planning. He also gave legal advice to 
Ruth’s adult son Jan, who was running the facility, and he 
counseled Jan in Jan’s capacity as a beneficiary of Ruth’s 
estate. He did not obtain consent from either Ruth or Jan, 
though Ruth and Jan were already having business disputes 
with Ruth’s other son, James. 

Ruth and Jan decided to close the nursing home. They had 
previously agreed that some of the proceeds from the sale 
should go to Jan. However, Ruth refused to give Jan his share, 
and she did not pay Botimer’s bill for legal services. At that 
point, Botimer terminated his representation of Ruth. Then Jan 
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sued his mother, and Botimer provided information to Jan’s 
lawyer without Ruth’s consent. Specifically, he described 
Ruth’s business affairs, characterized her conduct as a tax 
avoidance tactic, and sent Jan’s lawyer copies of Ruth’s tax 
returns. He also informed the Internal Revenue Service that 
contrary to his advice, Ruth had failed to state her income 
correctly. Botimer was suspended for six months. The court 
found that he had violated both Rule 1.7 (regarding conflicts) 


and Rules 1.6 and 1.9(c) (regarding confidentiality). 10 


Can a lawyer solve the possible conflict by limiting his services 
to drafting documents only, without giving advice? 


No. If a lawyer undertakes joint representation of parties to a 
transaction, the lawyer should not regard himself as a “mere 
scrivener’ who is simply recording their preferences. He should 
endeavor to provide the same range of services to each client as he 


would if he were representing only one of them." 


Can a lawyer keep confidences learned from one client from the 
other client? 


A lawyer owes both clients a duty of loyalty, which might be 
compromised if the lawyer keeps secrets from either one of them. 


FOR EXAMPLE: Suppose a lawyer represents a husband and 
wife who are jointly buying a house. The wife pays three- 
quarters of the price but receives only half the ownership 
interest. The husband confides to the lawyer that he is unsure 
how long the marriage will last. Especially if the transaction is 
not yet completed, the lawyer may have an obligation to reveal 
this confidence to the wife. (The lawyer has an obligation to 
keep each client informed and to render candid advice under 
Rule 1.4.) Alternatively, the lawyer may be obliged to withdraw 
from representing one or both clients because she cannot 
continue the representation without violating a rule. 
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The attorney-client privilege does not shield information from either of 
the clients when they are jointly represented (unless the clients have 


agreed otherwise), 12 but the ethical duty to protect confidences is 
less clear-cut. Comment 31 to Rule 1.7 suggests that a lawyer 
usually should not keep confidences learned from one joint client 
from the other: 


The lawyer should, at the outset of the common representation and as 
part of the process of obtaining each client’s informed consent, advise 
each client that information will be shared and that the lawyer will have 
to withdraw if one client decides that some matter material to the 
representation should be kept from the other. In limited circumstances, it 
may be appropriate for the lawyer to proceed with the representation 
when the clients have agreed, after being properly informed, that the 
lawyer will keep certain information confidential. 


The comment goes on to suggest that, in the circumstances of a 
particular case, the lawyer might reasonably conclude that she could 
keep one client’s trade secrets confidential from another client without 
adverse impact on her representation of the clients in a joint venture. 
In that case, she could continue the representation with the informed 
consent of both clients. 


If the two clients wind up in litigation against one another, does 
the lawyer have to withdraw altogether, or can the lawyer 
represent one against the other? 


If a conflict develops that will lead to litigation, the lawyer may not 
continue to represent both (or all) of the clients because that would 
involve the lawyer in suing one client on behalf of another in an 
adversarial situation. If the lawyer withdraws from representing one 
client, that client becomes a former client. In this case, the lawyer 
usually cannot represent one client in a lawsuit against a former client 
because the suit would be (per Rule 1.9) “the same or a substantially 
related matter” and its initiation would be materially adverse to the 


interests of the former client.'> In such a situation, representation is 


allowed only with the consent of the former client.14 The consent of 
the continuing client might also be required under Rule 1.7 if the 
lawyers obligations to the former client (such as protecting 
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confidences) might materially limit the lawyer’s representation of the 
continuing client. 

A lawyer might be able to continue to represent one (or fewer than 
all) of the clients if the lawyer obtains a valid advance waiver of this 
conflict from the clients at the outset of the representation. As part of 
the informed consent process, the lawyer should work out with the 
clients what would happen if litigation develops. The lawyer should 
ascertain whether they would consent to the lawyer representing one 
(or fewer than all) of them against the other, or whether the lawyer 


would have to withdraw completely. 15 


B. Representing organizations 


Lawyers used to spend most of their professional lives representing 
individuals. This is no longer the case. These days, the majority of 
legal services are delivered to organizations rather than persons. 
Most of these organizations are for-profit corporations, which since 
the late nineteenth century have been accorded the status of legal 
personhood. !© 

This section of the chapter explores some of the questions that 
arise when a lawyer represents an organization. 


FOR EXAMPLE: 


e Who is “the client” of a lawyer who represents an 
organization? 

e What if one member of an organization seeks to act in a 
manner contrary to the interests of the organization? 

e May a lawyer represent an organization and its employees, 
members, and affiliates? 

e lf a lawyer is representing an organization, may the lawyer 
also represent an employee, member, or affiliate of the 
organization whose interests might be adverse to the 
organization? If the conflict may be waived by the individual 
client, who can give consent to waive a conflict on behalf of an 
organization? 
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These issues are addressed in Rule 1.13, which follows. 


Rule 1.13 Organization as Client* 


Rule language** 


(a) A lawyer employed or retained by 
an organization represents the 
organization acting through its duly 
authorized constituents. 


(b) If a lawyer for an organization 
knows that an officer, employee or 
other person associated with the 
organization is engaged in action, 
intends to act or refuses to act ina 
matter related to the representation that 
is a violation of a legal obligation to 
the organization, or a violation of law 
that reasonably might be imputed to 
the organization, and that is likely to 
result in substantial injury to the 
organization, then the lawyer shall 
proceed as is reasonably necessary 
in the best interest of the 
organization. Unless the lawyer 
reasonably believes that it is not 
necessary in the best interest of the 
organization to do so, the lawyer shall 
refer the matter to higher authority in 
the organization, including, if warranted 
by the circumstances[,] to the highest 
authority that can act on behalf of the 
organization as determined by 
applicable law. 


Authors’ explanation*** 


This section addresses “who is the 
client” of a lawyer representing an 
organization. The “client” does not 
include the “officers, directors, 
employees, shareholders and other 
constituents,” but is the entity itself. 
Comments 1 and 2. 


This section explains the duties of a 
lawyer if someone associated with the 
organization is involved in unlawful or 
other action that could harm the 
organization. It describes the 
circumstances under which the lawyer 
must “report up” to the top of the 
corporate ladder. A lawyer ordinarily 
should defer to the decisions of 
corporate officers on “policy and 
operations,” but if an officer’s action is 
likely to “substantially injure” the 
organization and the action is unlawful, 
the lawyer has duties under this section. 
See Comment 3. What action is 
required of the lawyer depends on “the 
seriousness of the violation and its 
consequences, the responsibility in the 
organization and the apparent 
motivation of the person involved,” and 
other factors. Sometimes the lawyer can 
fulfill this duty by requesting 
reconsideration of the matter or by 
having the matter reviewed by a higher 
authority in the organization. See 
Comment 4. Sometimes the lawyer may 
report the information to someone 
outside the organization. See Rule 
1.13(c). 
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(c) Except as provided in paragraph (d), 
if (1) despite the lawyer’s efforts in 
accordance with paragraph (b) the 
highest authority that can act on behalf 
of the organization insists upon or fails 
to address in a timely and appropriate 
manner an action, or a refusal to act, 
that is clearly a violation of law, and 
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(2) the lawyer reasonably believes that 
the violation is reasonably certain to 
result in substantial injury to the 
organization, then the lawyer may 
reveal information relating to the 
representation whether or not Rule 
1.6 permits such disclosure, but only 
if and to the extent the lawyer 
reasonably believes necessary to 
prevent substantial injury to the 
organization. 


(d) Paragraph (c) shall not apply with 
respect to information relating to a 
lawyer’s representation of an 
organization to investigate an alleged 
violation of law, or to defend the 
organization or an officer, employee or 
other constituent associated with the 
organization against a claim arising out 
of an alleged violation of law. 


(e) A lawyer who reasonably believes 
that he or she has been discharged 
because of the lawyer’s actions taken 
pursuant to paragraphs (b) or (c), or 


This section of the rule lays out the 
circumstances under which a lawyer is 
permitted to disclose confidential 
information outside the corporation to 
prevent or remedy conduct by an 
employee that is reasonably certain to 
cause significant harm to the 
organization. Rule 1.13(c) creates 
another exception (in addition to those 
in 1.6(b)) to the rule requiring protection 
of confidences. See Comment 6. This 
section only applies if the “reporting up” 
requirement of Rule 1.13(b) is not 
successful. 


This section explains that paragraph (c) 
does not allow revelation of confidences 
as to a matter on which the lawyer has 
been engaged to investigate possible 
illegal conduct or to defend the 
organization or an employee against an 
allegation of illegal action. Paragraph (b) 
would continue to apply in this situation. 


This section describes the duties of a 
lawyer who is fired or who withdraws 
because of action that the lawyer takes 
to prevent or remedy unlawful conduct. 
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who withdraws under circumstances The lawyer should take steps to inform 
that require or permit the lawyer to the board of directors of the lawyer’s 
take action under either of those firing or withdrawal. 

paragraphs, shall proceed as the 

lawyer reasonably believes 

necessary to assure that the 

organization’s highest authority is 

informed of the lawyer’s discharge or 

withdrawal. 


(f) In dealing with an organization’s This section requires a lawyer who 
directors, officers, employees, represents an organization to explain 
members, shareholders or other her role whenever she is dealing with 
constituents, a lawyer shall explain the constituents whose interests may 
identity of the client when the lawyer conflict with those of the organization. 
knows or reasonably should know 

that the organization’s interests are 

adverse to those of the constituents 

with whom the lawyer is dealing. 
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(g) A lawyer representing an This section explains that a lawyer who 
organization may also represent any represents an organization may also 
of its directors, officers, employees, represent individuals associated with the 


members, shareholders or other organization so long as the 
constituents, subject to the representation complies with Rule 1.7. It 
provisions of Rule 1.7. If the also explains how to obtain the consent 
organization’s consent to the dual of the organization. 


representation is required by Rule 1.7, 
the consent shall be given by an 
appropriate official of the organization 
other than the individual who is to be 
represented, or by the shareholders. 


* This is the text of Kentucky Rule SCR 3.130 (1.13), which is the same as the text 
of Model Rule 1.13. 


** All emphasis added. 

*** This and other authors’ explanations draw from the comments to the Model 
Rules and from other sources. They are not comprehensive but highlight some 
important interpretive points. 
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1. Who is the client? 


Does the lawyer for an organization represent only the 
organization or are the officers, subsidiaries, and other affiliates 
of the organization also clients? 


Rule 1.13(a) provides that “[a] lawyer employed or retained by an 
organization represents the organization. . . .” Thus, a lawyer who 
represents a corporation does not automatically represent officers, 
shareholders, or employees of the corporation, or other corporations 
owned (in part or whole) by the corporation. Sometimes, however, the 
lawyer has obligations toward other individuals or organizations 
affiliated with a client organization, especially if the organization’s 
action will have financial consequences for the other person or 


organization. '/ 

Lawyers can lose sight of the fact that an organization itself is 
their client because they often develop close working relationships 
with organizational representatives — usually in-house lawyers in 
general counsels’ offices. The general counsel may give instructions 
to the lawyer, pay the legal fees, or select outside counsel on various 
matters. The general counsel may decide whether the lawyer will 
continue to receive work from the corporation. The general counsel 
may seem to be “the client.” But in fact, the lawyer’s obligations run to 


the organization itself. 18 
The question of who is the client comes up in various contexts. 
Here are a few examples. 


e A person or entity related to the primary client organization 
(such as the chief executive officer) might seek legal advice or 
services or might seek to blame the organization’s lawyer for 
that person’s own misdeeds. 

e The organizational representative might ask the lawyer to do 
something that is in that person’s individual interest (e.g., 
shred documents that are embarrassing or incriminating) but 
that is not in the interest of the organization as a whole. 

e Another client of the lawyer might ask the lawyer to file suit 
against a subsidiary or other entity related to a corporate client 
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of the lawyer. May the lawyer undertake this work? The 
answer turns on whether the subsidiary might be viewed as his 
client. The lawyer might consider the following criteria to figure 
this out. 


Factors affecting whether a related entity is a 
client’? 


Related entity more likely to be a Related entity less likely to be a client 
client if: if: 
The lawyer received confidential The lawyer no longer represents the 


information from or provided advice to initial corporate client. 
the related entity such as a subsidiary. 
The entity was controlled and The two entities became linked (e.g., by 


supervised by the parent organization. a merger) after the lawyer began 
representation of the first entity. 


The original client could be materially 
harmed by the suit against the related 
entity. 


When considering issues that arise from representing related entities, 
many courts examine the particular circumstances, using the criteria 
listed in the table. If you represent an entity, you need to obtain 
information about other organizations and individuals related to the 
entity (owners of, owned by, officers and directors of, and so forth) so 
that if you are asked to take on a matter adverse to one of the related 
persons or entities, you can evaluate whether there is a conflict. 


PROBLEM 8-1 


MY CLIENT’S SUBSIDIARY 


Let’s return to consider the representation of Dori Hathaway, 
who, as you learned in Problem 6- 3, was hit by a bus while 
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crossing the street. You may recall that your firm, Shelton & 
Cadenas, took on representation of her soon-to-be ex- 
husband in a divorce action while it was representing 
Hathaway in a personal injury suit against the bus company 
(called Pearl Bus Co.) and the driver. Another firm is 
representing Pearl. Hathaway was seriously injured when the 
bus hit her. She had several fractures in her legs and pelvis, 
spent some weeks in the hospital, and had to have four 
different surgeries to repair the damage. She still suffers from 
chronic pain as a result of her injuries, and one of her legs is 
about an inch shorter than the other. 

Assume that the firm continues to represent Dori, while her 
husband found a different law firm to represent him in the 
divorce. You are still the ethics advisor to Shelton & Cadenas. 

A couple of months after the personal injury suit is filed, 
you discover that Pearl is owned by Transport, Inc., which is 
an active client of Shelton & Cadenas. The firm’s conflicts- 
checking system doesn’t always capture information about 
companies that own or are owned by client companies. You 
were not aware of this connection, and you have never had 
contact with any Pearl officials. You send an e-mail to the other 
lawyers at Shelton & Cadenas, and it seems no one at the firm 
has ever done any work for Pearl. 

You call Jason Kerr, the president of Transport, to get more 
information. He says the corporation purchased the Pearl Bus 
Co. many years ago. In recent years, Transport has had to 
take over many management functions at Pearl because the 
bus company managers kept making costly errors. A couple of 
times, Transport has had to shell out tens of thousands of 
dollars to cover damage awards that exceeded Pearls 
insurance coverage. After the last one, three years ago, Kerr 
says he insisted that Pearl massively increase its insurance 
coverage. Pearl agreed to do this after Kerr agreed to help 
cover the increased cost of the insurance. Kerr hopes to 
prevent another cash drain from Transport. “Anything else you 
can tell me about this?” you ask. 
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Kerr pauses. “Well, | guess it might be relevant that my son 
is the president of Pearl. He just took over a couple of years 
ago, after we discovered that the former president was 
embezzling funds from the company. Why do you want to 
know all this, anyway?” 

You say: “I'll explain in a moment. I’m sorry but I’ve got to 
put you on hold for a minute — my secretary says | must take 
another call.” You press the hold button to catch your breath 
and think about what to tell Kerr. 


1. What will you tell Kerr about the reason for your call to him? 
2. In the absence of informed consent from both clients, must the 
firm withdraw from representing Hathaway, Transport, or both? 


2. Representing the entity and employees 


Can a lawyer who represents a corporation provide legal 
services to individual employees or other constituents of the 
organization? 


A lawyer in private practice who represents an organization may 
represent a member or an employee of the organization unless the 
interests of the organization and the individual conflict. If they do, and 
if the conflict is consentable, the lawyer may proceed only with the 
consent of the affected parties. 

Restatement § 131 articulates a standard by which to evaluate 
whether consent is required in this context when a conflict is 
consentable: 


Unless all affected clients consent to the representation . . . [a] lawyer 
may not represent both an organization and a director, officer, 
employee, shareholder, owner, partner, member or other individual or 
organization associated with the organization if there is a substantial risk 
that the lawyer’s representation of either would be materially and 
adversely affected by the lawyer’s duties to the other. 
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If consent for such a conflict is possible and required, a designated 
corporate official can give consent, so long as that person is not the 


one to be represented by the lawyer.22 Suppose an organization is 
accused of misconduct — for example, of grossly overstating its 
earnings for a few years running. An individual who participated in the 
decisions to take the questionable actions might also be accused of 
wrongdoing. A lawyer may not be able to represent both the 
organization and the individual because each would have an interest 


in pointing the finger at the other to avoid responsibility.2' The lawyer 
should then advise the individual of the conflict and the possible 


benefits of separate counsel.22 On the other hand, if the individual 
and the organization would assert the same defense to the 
accusation, there might be no serious conflict in the lawyer 
representing them both, but the possibility of divergence down the 
road requires that the lawyer obtain informed consent from both the 
organization and the individual.2° 

In general, a lawyer who is an employee of the corporation and 
represents the corporation may not undertake representation of 
shareholders of the corporation.24 


3. Duty to protect confidences of employees 


If an employee of a corporation discloses information to the 
corporation’s lawyer in confidence, does the lawyer have an 
obligation to the employee to protect the confidence? 


As usual, it depends.° If the lawyer represents only the organization 
and not any employee, the lawyer generally has no duty to protect 
confidences of employees. The lawyer’s duty is to protect the 
information belonging to the organization from others outside the 
organization. If an employee approaches the lawyer for advice, and 
the lawyer perceives a potential conflict of interest, the lawyer must 
advise the employee that the lawyer’s client is the organization, that a 
potential conflict exists, and that the lawyer may have a duty to reveal 
the content of discussions with the employee to the managers of the 
organization. The lawyer should decline to represent the employee 
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and should suggest that the employee obtain independent 
representation.2© If the lawyer fails to give such a warning and 
behaves in a manner that would justify the employee in her 
expectation of confidentiality, then the lawyer might inadvertently 
create a lawyer-client relationship with the employee, with an 
attendant duty to protect the employee’s communication as 
confidential. Under these circumstances, if the employee’s interests 
conflict with those of the organization, the lawyer may need to 
discontinue representation of both the organization and the 
employee.2/ 

A related issue — the scope of the attorney-client privilege 
accorded to corporations — is addressed in Chapter 5. 


4. Responding to unlawful conduct by corporate 
officers and other employees 


What should a lawyer do if an officer or employee of an 
organization threatens to do something illegal or something that 
would harm the organization? 


In the course of representing an organization, a lawyer might learn 
that an officer or employee has done something or is planning to do 
something that is illegal or that would cause harm to the organization. 


FOR EXAMPLE: Suppose that the chief executive officer is 
planning to use funds belonging to the organization to purchase 
a luxury car for his mistress.28 Or suppose that the chief 
financial officer is planning to include material misinformation in 
a report that is to be filed with a state regulatory agency. 


The lawyer’s duty is to the organization, not to the senior executives. 
Rule 1.13 requires the lawyer to serve the interests of the 
organization. This usually means that the lawyer should report the 
misconduct to higher authority within the organization and, if need be, 
to the highest authority that can act on behalf of a corporation (the 


board of directors or its audit committee).29 If the highest authority 
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refuses to act properly, and the lawyer believes that the misconduct 
will result in substantial injury to the organization, the Model Rules 


now permit the lawyer to reveal the misconduct to public officials.°° 
The Model Rules do not permit revelation to outside entities if the 
organization retained the lawyer to investigate the misconduct or 
defend the organization or its employees against a claim arising out 
of an alleged violation of law.°! In these cases, the importance of 
serving the corporation apparently outweighs the importance of 


disclosure.°4 

It is risky for a lawyer to report proposed or past misconduct by 
senior officers to the president or board of directors. For one thing, 
senior officials whose conduct is reported might fire the lawyer. If the 
lawyer is fired for reporting to higher authorities within or outside the 
organization, or if the lawyer withdraws because the lawyer has 
become aware of the misconduct of an officer, the Model Rules direct 
the lawyer to inform the organization’s highest authority of the 


discharge or withdrawal.°° Even if the most senior officers address 
the misconduct, they might not rehire the lawyer who reported it. 
Regardless, there are situations that require lawyers to report 
misconduct. 


5. Entity lawyers on boards of directors 


Is there a conflict of interest if a lawyer sits on the board of 
directors of a corporation that the lawyer represents? 


Lawyers are not forbidden to sit on the boards of directors of 
organizations that they represent, and some lawyers do so. In many 
instances, the two roles create no conflict, but if circumstances reveal 
a conflict, the lawyer must take remedial action. A conflict might 
arise, for example, if the directors asked the lawyer to give an opinion 
on payment of bonuses to a group of corporate officers. If the lawyer 
would be a recipient of the bonus, his judgment might be affected by 
his personal interests.°° 

If a conflict arises that presents “a substantial risk that the lawyer’s 
representation of the client would be materially and adversely 
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affected” by the lawyer’s obligations as a director, the lawyer should 
cease to represent the corporation on that matter unless the 
organization waives the conflict.2© Alternatively, the lawyer could 
resign from the board of directors to resolve the conflict.” If such 
conflicts are likely to be frequent and serious, a lawyer should not 
take on the dual roles.°® 


Do the principles that apply to representation of for-profit 
corporations also apply to representation of nonprofit 
corporations and other organizations? 


Yes. Rule 1.13 applies whether the lawyer is representing a business 
or another type of organization. 


PROBLEM 8-2 


“DON’T ROCK THE BOAT” 


This problem is based on events that occurred in a western 
state. 


You recently began a job as general counsel of Brainard 
Financial Services, Inc., which makes mortgage loans to 
individuals in several states in the region. Brainard’s owner 
and president is Thad Connor. Thad’s son is its vice president. 
You are responsible for assuring the company’s compliance 
with state and federal laws. Like all employees of the 
corporation (other than Connor and his son), you are an at-will 
employee. 

The corporation makes high-interest loans to people in your 
state. The loans comply fully with your state’s law. However, 
the corporation also provides mortgage loans in three 
neighboring states, and shortly after you started your job, you 
realized that the terms of these loans violate those states’ 
usury laws. Usury laws prohibit high-interest mortgage loans 
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and carry a potential criminal penalty for each usurious loan. 
You consulted your deputy counsel, who has worked at 
Brainard for six years, about what to do. She advised, “Don’t 
rock the boat. Connor doesn’t like to be told anything that 
might cut into profits. And he has fired people who told him 
things that he didn’t want to hear.” 

You research state law pertaining to at-will employees. You 
discover the following facts. 


e An at-will employee can be fired for any reason. 

e A common law exception bars firing of an employee where 
the “termination of employment constitutes a violation of a 
clear and substantial public policy.” 

e There is no case law in your state regarding the firing of 
lawyers who report unlawful conduct to senior corporate 
Officials. 


You would like to keep your job, of course. What will you do? 


C. Representing co-defendants in 
criminal cases 


1. Costs and benefits of joint representation of 
co-defendants 


As we have seen, representation of co-plaintiffs or co-defendants in a 
civil matter can be complicated. While at first glance they may appear 
to have more common interests than conflicting ones, their interests 
might diverge enough that a lawyer should not even ask the clients to 
consent to allow her to represent them both. Or the conflict could be 
such that the lawyer may proceed, but only with informed consent. 


Why would criminal co-defendants want to be represented by a 
single lawyer? 
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Professor Kenneth Mann 


In criminal cases, the stakes are higher than in civil cases since the 
defendants may face imprisonment if they are convicted. As in civil 
cases, many co-defendants wish to be represented by a single lawyer 
because neither one can afford to hire separate counsel. Also, 
criminal co-defendants’ best chance of avoiding conviction may lie in 
cooperation with each other. If neither confesses nor provides 
information to the prosecutor, the prosecutor may be unable to 
convict either defendant. As Professor Peter Tague explains, “any 
group of clients might benefit from united opposition to the 
government. If none cooperates . . . the government may be unable 
to indict any client because no other credible sources possess 
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enough admissible information.”22 Kenneth Mann, a lawyer and a 


sociologist,42 surveyed more than 1,000 defense attorneys in New 
York and interviewed and observed 29 of them who defended white- 
collar criminals. The remarkable book that resulted from his studies 
was published more than 30 years ago, but it remains a classic 
exposition of the realities of criminal law practice. 

Mann reports: 


When the defense attorney uses his position to facilitate noncooperation 
on the part of more than one person in an investigation . . . it was not 
uncommon for an attorney to say, “I am stonewalling,” meaning that he 
was conducting a defense in which he was attempting to keep all 
persons holding inculpatory information from talking to government 
investigators and thereby defeat the criminal investigation. There are 
many benefits . . . including close coordination of statements given to 
investigators, early warning of investigatorial contacts with third parties, 


and the making of uniform legal arguments.*1 


Mann notes that sometimes defense lawyers can manage the 
conflicts through informed consent, to the advantage of some, and 
occasionally all, co-defendants: 


[If] the government has just enough evidence to consider asking for an 
indictment against each, but not enough to dismiss the option of 
granting immunity to one client in order to get determinative evidence 
against the other . . . it is difficult for an attorney to act without 
compromising one of the clients’ interests. If he advises neither to make 
a deal because he believes that he may be able to win the case for both, 
he is sacrificing a certain success for one of them. And he clearly cannot 
advise one to make a deal against the other’s interest. Some attorneys 
are able to obtain informed consent in this situation, after explaining the 
implications of the multiple representation. They then continue to 
represent all clients in a strategy based on total noncooperation [in 
which all defendants invoke their privilege against self-incrimination]. It 
is often the case that no client is willing to voluntarily become an 
informer against other clients. The stonewall defense continues until the 
government decides to force immunity on one of the clients, at which 
time the attorney will then have to divide representation. . . . [If the 
prosecution has less information to begin with,] both clients may be able 
to hold out and save each other the humiliation and embarrassment of 


becoming either an informant or the subject of a criminal prosecution.42 
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What are the risks for criminal co-defendants represented by a 
single lawyer? 


Although it may be more efficient or strategically appealing for one 
lawyer to represent multiple plaintiffs or defendants, joint 
representation could ultimately involve a significant sacrifice of the 
interests of one client on behalf of another. When multiple people are 
charged in connection with one crime, the stone wall (referred to by 
Mann) they initially erected may crumble, and one or more of them 
may seek to reduce any potential penalty by offering to give the 
prosecutor inculpatory information about another defendant 
represented by the same lawyer. 


FOR EXAMPLE: The federal government charged Mohamed 
Muflahi and Abdulizzez Nasr with food stamp fraud, a felony. 
The two defendants hired a single law firm to represent them. 
The government then offered to reduce the charge to a 
misdemeanor for either defendant if that defendant would 
testify against the other and against Muflahi’s brother Anwar, 
who had been charged in a separate, related case. It was in 
each client’s interest to save himself by cooperating, but that 
could have hurt the other client as well as the brother Anwar. 
Nasr was particularly likely to accept the offer because only 
Muflahi had a relative who was in jeopardy. 

The prosecutor suggested to the firm that the plea bargain 
offer created a conflict and that the firm should not represent 
these defendants. The firm withdrew from representing Anwar 
in the related case, and another firm took over his 
representation. Then the government moved to disqualify the 
firm from representing the remaining two clients, because if 
either defendant accepted the prosecutor’s deal, that 
defendant might testify against the other. In addition, the firm 
had represented Anwar for six months. He was now a former 
client of the firm. Loyalty to him, especially because the firm 
wanted to continue to represent Anwar’s brother, might cause 
the firm to compromise Nasr’s interests. 

Over the objection of both defendants, the court ruled that 
their law firm should be disqualified from simultaneously 
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representing Muflahi and Nasr. That decision would cause one 
of them to become, like Anwar, a former client who might have 
shared confidential information with the lawyers. The court 
therefore scheduled a hearing on whether to disqualify the firm 


from representing either defendant.*? 


2. Conflicts issues and Sixth Amendment 
concerns in criminal defense 


Are lawyers permitted to represent criminal co-defendants? 


The Sixth Amendment to the U.S. Constitution provides: “In all 
Criminal prosecutions, the accused shall enjoy the right . . . to have 
the Assistance of Counsel for his defense.” Criminal defendants who 
can afford to pay lawyers may select their own counsel. Courts 
appoint lawyers for defendants who cannot afford counsel. An 
indigent defendant for whom counsel is appointed is not entitled to 
select his own lawyer, but he does have a right to have a court- 
appointed lawyer who is free of conflicts.44 Most criminal co- 
defendants are entitled to have separate lawyers, but, as Mann 
explains, some co-defendants prefer to work with a lawyer who 
represents more than one of them. Because of the Sixth Amendment, 
criminal “defendants have the privilege of waiving their rights to 
conflict-free counsel.”*° As noted later in this section, however, if the 
judge perceives that a conflict will emerge, the judge may refuse to 
allow a single lawyer to represent co-defendants. 


FOR EXAMPLE: In United States v. Robaina, the judge 
permitted a single lawyer, Garvin, to represent a husband and a 
wife who were accused of tax fraud. Although the prosecutor 
objected to the arrangement, the judge allowed it as long as the 
defendants were aware of conflicts that could arise, including 
these: 


e lf they later decided to seek separate counsel, the court 
might not allow the trial to be postponed and the new 
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lawyer(s) might not be fully prepared. 

e One of the spouses might defend against the charges by 
claiming he or she knew less about the jointly filed tax 
returns, which might inculpate the other spouse. 

e If one spouse decided to testify and the other not, the jury 
might draw negative inferences from the silence of the one 
who elected not to testify. 

e Both spouses might give information to the prosecutors to 
get lesser penalties, and their information might conflict, 
which could lead the prosecutors to disbelieve one of them. 

e One of the spouses might learn of infidelity by the other, 
which could cause anger and make a joint defense 
unworkable. 

e Either or both could learn currently unknown facts during the 
course of the investigation that would change their view of 
the matter. 

e A prosecution witness might testify against one spouse and 
for the other, which means the lawyer would need to conduct 
a cross-examination that would necessarily hurt one of 
them. 


The Robainas acknowledged that any of these problems 
might arise. They repeatedly stated their preference to waive all 
conflicts that might arise if both were represented by Garvin. Mr. 
Robaina explained that the investigation had been going on for 
three years already, and that both of them were well aware of 


the possible issues in the case.4® 


Case law, ethics rules, and scholarly commentary*’ all discourage 
joint representation of criminal co-defendants by a single lawyer 
because of the risk of conflicts. The ABA guidelines for criminal 
defense lawyers also strongly discourage lawyers from representing 
criminal co-defendants, stating: 


(c) Except for preliminary matters such as initial hearings or applications 
for bail, defense counsel who are associated in practice should not 
undertake to defend more than one defendant in the same criminal case 
if the duty to one of the defendants may conflict with the duty to another. 
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The potential for conflict of interest in representing multiple defendants 
is so grave that ordinarily defense counsel should decline to act for more 
than one of several codefendants except in unusual situations when, 
after careful investigation, it is clear either that no conflict is likely to 
develop at trial, sentencing, or at any other time in the proceeding or 
that common representation will be advantageous to each of the 
codefendants represented, and in either case, that: 

(i) the several defendants give an informed consent to such 

multiple representation; and 
(ii) the consent of the defendants is made a matter of judicial 


record.48 


Some scholars urge that this standard should be better implemented 
to reduce the number of instances in which criminal defendants waive 
conflicts without fully understanding the implications of their 


actions.42 Professor Debra Lyn Bassett proposes the outright 


prohibition of criminal defense lawyers representing co-defendants.°° 

The Restatement says that a lawyer may not represent criminal 
co-defendants unless the clients give informed consent and it is 
“reasonably likely that the lawyer will be able to provide adequate 


representation to .. . the clients.”°! The Restatement provides the 
following illustration: 


A and B are co-defendants charged with a felony offense of armed 
robbery. They are both represented by Lawyer. The prosecutor believes 
that A planned the crime and was the only one carrying a weapon. The 
prosecutor offers to accept B’s plea of guilty to a misdemeanor if B will 
testify against A. Lawyer’s loyalty to A causes Lawyer to persuade B 
that the prosecutor’s proposal should be rejected. Following a trial, both 
A and B are convicted of the felony. When plea negotiations involving 
B’s separate interests began, B should have received independent 
counsel. In the circumstances, Lawyer could not properly represent A 


and B even with the informed consent of both clients.°2 


If a lawyer proposes to represent two criminal defendants in a federal 
court case, the judge must hold a hearing and advise both 
defendants of their right to separate counsel.°° In other courts, 
judges may not be required to inquire about possible conflicts in joint 
representation of criminal defendants unless a conflict is apparent to 
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the judge.°4 Even if an inquiry into a possible conflict is not required, 
it may be advisable.°° 


Do criminal defense lawyers often represent multiple co- 
defendants? 


Criminal defense lawyers occasionally represent two co-defendants, 


though cautioned not to do so.°© Some lawyers who represent 
multiple defendants are disqualified or disciplined for proceeding in 


the face of a conflict.°” If a defense lawyer is representing multiple 
co-defendants and the prosecutor perceives a possible conflict of 
interest, the prosecutor may move to disqualify the defense lawyer 
from representing one or more of the co-defendants.°® Joint 
representation of criminal defendants also can lead to a conviction 


being reversed.°? 

Public defender offices have to be particularly alert for conflicts of 
interest because they have so many lawyers representing so many 
clients. Public defenders avoid representation of co-defendants. A 
survey of public defender programs by the Department of Justice 
found that none of the programs surveyed allowed a single public 
defender office to represent more than one co-defendant in a case. 
The programs had developed systems to contract with private 
counsel to represent defendants where the office was representing 


another co-defendant in the case.©9 Many bar opinions prohibit or 
strongly discourage a single lawyer, or even lawyers working in the 


same office, from representing criminal co-defendants.®" 


If a public defender program has several offices, may attorneys 
in different offices represent criminal co-defendants? 


It depends. Rule 1.10 imputes concurrent conflicts to all lawyers in 
the same firm as a conflicted lawyer. Model Rule 1.0(c) defines a firm 
to include lawyers employed in a legal services organization, but 
Comment 4 to Rule 1.0 says that with respect to legal aid and legal 
services organizations, “the entire organization or different 
components” may constitute a firm “depending upon the structure of 
the organization.” The Georgia Supreme Court held that all lawyers in 
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one of Georgia’s 43 circuit public defender offices were members of 


the same “firm.”©2 In Chicago, on the other hand, a single chief public 
defender nominally supervised 500 lawyers in several different 
physical offices and had the right to see all of their files, so she urged 
that her deputies in different offices should not represent co- 
defendants. The Illinois Supreme Court held that the public defender 
could represent co-defendants if each co-defendant was represented 


by a lawyer in a different physical office.©° 


Do criminal defense lawyers encounter conflicts other than in 
the representation of co-defendants? 


Yes. A criminal defense lawyer may encounter other types of 
concurrent conflicts. For example, a lawyer may be called on to 
cross-examine her own client, albeit in a different case. The general 
rule is that a lawyer may not represent a criminal defendant and 
simultaneously represent either a prosecution witness or the 


prosecutor. °* 


Does joint representation of criminal co-defendants violate their 
Sixth Amendment right to counsel? 


Joint representation of criminal defendants may violate the conflict of 
interest rules and also may violate the Sixth Amendment right to 
counsel of a defendant. A defendant whose lawyer had a conflict of 
interest may challenge his conviction on the basis that he was denied 
the effective assistance of counsel. However, a defendant may 
knowingly waive an objection based on a conflict, unless the judge 
refuses to accept the waiver. Furthermore, not all conflicts that violate 
Rule 1.7 are so serious that they would prompt a court to reverse a 
conviction. 


What if a lawyer objects to representing co-defendants because 
of a conflict in their interests, and the judge requires the lawyer 
to continue the representation? 


If a lawyer objects but is required to continue to represent the co- 
defendants, any resulting conviction may be overturned. In Holloway 
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v. Arkansas, a criminal defense lawyer made a timely objection that 
he could not adequately represent three co-defendants. The judge 
declined to appoint separate counsel and refused to allow the lawyer 
to cross-examine any of the three co-defendants on behalf of the 
other two. In 1978, the U.S. Supreme Court overturned the resulting 
conviction, stating that “whenever a trial court improperly requires 


joint representation over timely objection reversal is automatic.”©° No 
showing of prejudice was required. 


If a lawyer proceeds with representation of co-defendants in the 
face of a conflict and no one objects, will a resulting conviction 
be overturned? 


If no one objects to joint representation of defendants, a resulting 
conviction may nevertheless be overturned if the conflict significantly 
affected the representation. In Cuyler v. Sullivan, three co-defendants 
in a murder case were tried separately but were represented by a 
single lawyer. No one objected to the multiple representations. The 
Supreme Court decided that if a defendant who was jointly 
represented is convicted, and there was no objection to the joint 
representation at the time, to overturn the conviction on Sixth 
Amendment grounds, the defendant must show that there was “a 
conflict of interest [that] actually affected the adequacy of his 
representation.” The Court held that the defendant need not 
demonstrate prejudice but only an adverse impact in the 
representation.©/ 


If a lawyer for a capital defendant has a conflict involving a 
former client, might the conviction of the capital defendant be 
overturned on the basis of ineffective assistance? 


Such a conviction might be overturned, but only if it is proven that the 
conflict “significantly affected” the performance of counsel. In Mickens 
v. Taylor,ĵ a capital conviction was challenged because the court- 
appointed counsel for a defendant in a murder case had represented 
the murder victim, a man named Hall, on unrelated criminal charges. 
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The lawyer, Bryan Saunders, did not object when he was appointed 
to represent the defendant in the murder case. 

Saunders represented Mickens at the murder trial, apparently 
believing that he had no further obligation to his former client Hall 


because Hall was dead.°2 Saunders claimed that he had not learned 
any confidences from Hall that would be relevant to the defense of 
the murder suspect. ’° 

The post-conviction defense lawyer discovered evidence that Hall 
was a male prostitute, and that he and Mickens might have engaged 
in consensual sex before the homicide. The death penalty could not 
be imposed without a finding of forcible sodomy, so if the sexual 
contact was consensual, this penalty would not have been 
available.’’ It is not clear why Saunders did not offer this evidence. 
Perhaps he did not know of it, or perhaps he felt an obligation to 
protect the reputation of his former client. 

The Supreme Court, in a 5- 4 decision, held that if “the trial judge 
is not aware of a conflict (and thus not obligated to inquire) .. . 
prejudice will be presumed only if the conflict has significantly 
affected counsel’s performance — thereby rendering the verdict 
unreliable.”’2 Habeas corpus was denied because Mickens and his 


lawyers had not proved significant impact.” The majority opinion 
stated that the duty to prove adverse impact from the representation 
is greater if no objection to the conflict was proffered at the trial. 

In dissent, Justice Souter questioned why the making of an 
objection was important, given that the judge should have known that 
Saunders had been representing the victim until the day before she 
appointed him to represent the defendant. The judge had signed a 
docket sheet on Hall’s case after he died that listed “BRYAN 
SAUNDERS” in large, handwritten letters, as counsel for the 
decedent on assault and battery charges and a concealed weapon 


charge. /4 
This decision makes it less likely that a criminal conviction will be 
overturned on the basis that the defense attorney had a conflict of 


interest. /° 
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If a criminal defendant wants to waive a conflict, can the judge 
disqualify the lawyer anyway? 


The constitutional guarantee of right to counsel might be diminished if 
the conflicts rules intrude too far into a criminal defendant’s right to be 
represented by counsel of his own choosing. In general, a criminal 
defendant is entitled to give a knowing waiver of a conflict created by 
his lawyer’s representation of another co-defendant in the same 


case.’© A defendant who waives a conflict is usually foreclosed from 


challenging a subsequent conviction on the basis of the conflict.”/ 
But where there is a great risk of prejudice resulting from a conflict, a 
judge may disqualify counsel from representing co-defendants even if 


the co-defendants want to waive the conflict.”8 


FOR EXAMPLE: In Wheat v. United States,’2 the defendant 
wanted to have the same lawyer as two other defendants 
whose charges arose out of a common situation but who were 
to be tried separately. The district court denied this request 
because of the possibility that the various defendants would be 
witnesses at each other’s trials. Wheat appealed to the 
Supreme Court, which held that a court may disqualify a lawyer 
on the basis of an actual or potential conflict even if the 
defendant prefers to waive the conflict. The Court held that such 
disqualification would not violate a defendant’s Sixth 
Amendment right to be represented by the counsel of his 
choice. The Court pointed out that conflicts are hard to 
anticipate and that judges need broad discretion in such 
judgments in part because less ethical attorneys are more 


willing to seek waivers.80 


PROBLEM 8-3 


POLICE BRUTALITY, SCENE 1 
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This problem is based on a real case that took place in New 
York in the 1990s. 


Several police officers were indicted in connection with a brutal 
assault against a man named Louis Alston. Alston was taken 
into a bathroom after he was arrested and sexually assaulted 
with a broken broomstick. Officer Tom Babbage pleaded guilty 
to charges arising out of this incident, but the victim says that 
at least one other officer participated in the assault. Two other 
officers, Chip Stone and Bob Morton, are facing charges that 
they participated in the assault. The Policeman’s Benevolent 
Association (PBA), which provides lawyers for officers who 
face charges in connection with their work, has asked you and 
your law partner to represent these two co-defendants. 

If you agree to represent Stone and Morton, the PBA would 
pay your fees. Rule 1.8(f) states that a lawyer may not accept 
compensation from a third person unless the represented 
client gives informed consent, “there is no interference with the 
lawyer’s independence of professional judgment or with the 
lawyer-client relationship,” and confidences are protected. 

If your firm accepts representation of these defendants, you 
plan to represent Stone, and one of your partners will 
represent Morton. 


1. What potential conflicts should you consider in deciding 
whether you can represent Stone while your partner 
represents Morton? 

2. Are these potential conflicts so serious that your firm must not 
represent both defendants even if you obtain their consent? 


PROBLEM 8-4 


POLICE BRUTALITY, SCENE 2 
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Assume that your firm has agreed to represent both clients. 
The prosecutor can’t seem to find out who was the second 
assailant. Within days after the incident, the PBA advised all of 
the officers who were at the police station where Alston was 
assaulted not to talk to investigators. All of them took that 
advice except Babbage, whom Alston had identified as one of 
the assailants. Babbage’s lawyer has told you that Babbage 
has told the police and prosecutor that he can’t remember who 
the other assailant was. 

Each of your clients has told you that he was not the 
assailant, but neither one wants to testify, perhaps because of 
advice or directions from the PBA. 

Alston has filed a civil suit against the PBA, alleging that it 
did two things that implicate it in the officers’ misconduct and 
subsequent obstruction of justice. The suit alleges that the 
PBA enforced a code of silence among police officers, and that 
its contract with the police department provides that when 
police misconduct is suspected, no union member can be 
questioned for 48 hours. This provision, which the PBA 
insisted on, gave the union ample time to coordinate 
everyone’s story or to make sure that nobody broke the code 
of silence. 

Shortly after Alston’s suit against the PBA was filed, the 
PBA offers your firm a two-year contract for $10 million to 
represent all PBA members and to represent the PBA itself in 
any litigation, including the Alston case. The PBA would pay 
an agreed portion of the money at the outset and the 
remainder in regular installments. The PBA could cancel the 
contract at any time if it was dissatisfied with the work of your 
firm. 

In the meantime, Officer Tony Gutman has been indicted in 
the Alston case. Gutman is a member of the PBA and an 
elected member of the PBA board. Like Stone and Morton, 
Gutman denies having been present during the assault, and 
he isn’t saying who other than Babbage was present. (Two 
officers are alleged to have participated.) The whereabouts of 
all of the other officers in the station at the time can be 
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accounted for. If Alston is telling the truth, Stone, Morton, or 
Gutman participated in the assault along with Babbage. 
Gutman is being represented by a lawyer from another firm. 

Morton and Stone would like you to sign the PBA contract, 
as it would assure that you would continue to represent both of 
them without charge to them. 


1. Does Rule 1.8(f) preclude signing the contract with the PBA? 

2. Does Rule 1.7 preclude signing the contract and representing 
Morton, Stone, and the PBA? 

3. If signing the contract is not precluded by these rules, but the 
consent of all relevant clients is required, what exactly would 
you say to Morton, Stone, and the PBA before obtaining their 
consent? 


PROBLEM 8-5 


POLICE BRUTALITY, SCENE 3 


Assume that the firm has signed the PBA contract and has 
agreed to represent all PBA members who are accused of 
misconduct. However, the PBA and the firm amended the 
agreement to provide that a different firm would represent the 
PBA in the civil suit arising out of the Alston case. You are 
representing Chip Stone, who is charged with having 
participated in the assault. One of your partners is 
representing Bob Morton. Stone and Morton consent in writing 
to waive any conflicts caused by your firm’s representation of 
both defendants and any conflicts caused by your contract with 
the PBA. In a pretrial hearing, the judge goes over the 
potential conflicts again, identifying each possible problem that 
could arise, and Stone and Morton again state that they want 
to waive them. As the case proceeds, you interview other 
officers who were at the police station when the assault 
occurred. Two of them tell you that if you subpoena them they 
would testify under oath that Gutman (the PBA board 
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member), not Stone or Morton, was the second police officer in 
the bathroom. Alston cannot personally identify the second 
officer, but these officers say that they saw Gutman pushing 
Alston into the bathroom. The officers also would testify that 
senior PBA officers had directed them not to talk to you or to 
police investigators. If you introduce testimony from these 
officers as part of your defense of Stone, Stone might be 
acquitted, but the testimony could later be used against 
Gutman. The testimony could make it more likely that the PBA 
would be found liable for damages to Alston in his civil suit 
against the PBA for enforcing a code of silence. The PBA 
might retaliate against you by canceling your contract. 


1. Should you present the testimony of the officers who say that 
they saw Gutman pushing Alston into the bathroom? 

2. If you decide to present this testimony, should you forewarn 
the PBA about this testimony so that its officers don’t feel 
blindsided? 

3. Stone tells you that he doesn’t want you to introduce the 
testimony of the other officers because he doesn’t want to get 
in trouble with the PBA or Gutman. You agree to defer to his 
decision on this. Together, you decide to rely on the theory that 
Officer Babbage, who already pleaded guilty, acted alone. 
Stone goes to trial. The judge expresses concern that you 
have a conflict of interest arising from your PBA contract. 
Stone says that he understands the potential conflict but 
expressly waives any objection to your representation of him. 
Despite your argument that Babbage acted alone, Stone is 
convicted. He hires another lawyer and appeals, claiming that 
your representation of him was “ineffective” because of your 
conflicting obligations to the PBA and its board member 
Gutman. He urges that despite his consent in writing and in 
court to your representation, the judge should have disqualified 
you to prevent the violation of his Sixth Amendment right to 
effective counsel. Is he likely to prevail and have his conviction 
reversed? 
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D. Representing co-defendants in civil 
cases 


As noted in Chapter 6, conflicts of interest arise when lawyers 
represent co-defendants in civil cases as well as criminal cases. 
Conflicts in civil cases may not be as acute as in criminal cases, 
where liberty is at stake and Sixth Amendment rights apply. As in 
criminal cases, judges may be more willing to deny disqualification 
motions by adverse parties when the co-defendants are willing to 
waive any conflicts. The Restatement notes that 


a plaintiff often sues multiple defendants in the hope that each of the 
defendants will take the position that another of them is responsible, 
thus enhancing the likelihood of the plaintiff's recovering. Such conflicts 
preclude joint representation, absent each co-defendant’s informed 


consent. A contract between the parties can eliminate the conflict.21 


Of course, informed consent does not solve the problem if the conflict 
is nonconsentable. 


PROBLEM 8-6 


THE RENTAL CAR 


This problem is based on a case that arose in a northeastern 
state. 


You are an attorney who often handles personal injury cases. 
You represent Arlene Tucker, who was driving a car over the 
speed limit when she rear-ended a car being driven by 
Anthony Rizzo. Tucker told you that she did not know that she 
was going too fast—she had just checked the speedometer. 
Rizzo was seriously injured. He spent more than two weeks in 
the hospital, and the doctors say he will suffer from headaches 
for the rest of his life. Tucker was driving a car rented from 
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Davis Rent-a-Car. Rizzo’s lawyer has brought an action 
against both Tucker and Davis. 

Tucker had no personal insurance policy, and the liability 
insurance policy that Davis required her to purchase will not 
cover Tucker’s possible liability to Rizzo. Davis has asked 
whether you are willing to represent the company in the suit 
also; this would enable you to earn a substantial fee. If you 
agree to represent Davis, you may be able to protect the 
company from liability because you could invoke the Graves 
Amendment, 49 U. S.C. § 30106, in which Congress precluded 
claims against car rental companies for vicarious liability 
resulting from the negligence of people driving their cars. 
However, the Graves Amendment would not protect Davis 
from liability if its negligence contributed to the accident. 


1. What would you want to know before agreeing to represent 
Davis as well as Tucker? 

2. If there is a conflict, may you represent both clients if they give 
informed consent? 


E. Representing family members 


1. Representing both spouses in a divorce 


Can one lawyer represent both spouses in a divorce 
proceeding? 


Spouses sometimes ask a lawyer to represent both of them in a 
divorce proceeding. Joint representation cuts their legal fees and may 
allay fears that opposing lawyers will stir up controversy or animosity 
that they both want to avoid. Technically this practice means that the 
lawyer would have to file a lawsuit on behalf of one spouse against 
the other spouse. However, if both parties want to get divorced and 
do not disagree about child custody or property division, then perhaps 


there is no actual adversity, only technical adversity.°2 
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Nevertheless, many states forbid a lawyer from representing both 
husband and wife in a suit for divorce. This prohibition is motivated in 
part by a concern that even if the parties have no apparent 
disagreement, they may have conflicting financial or other interests 
that would emerge if they were separately advised. A lawyer who 
improperly represents both spouses in a divorce may be subject to 
malpractice liability or discipline. 


FOR EXAMPLE: Attorney Robert Millington represented both 
husband and wife in a divorce and allegedly failed to learn the 
value of some of the husband’s assets. As a result, the lawyer 
produced a settlement that gave the wife far less than her share 
of the property. A court found that these allegations stated a 


claim for malpractice.®° 


FOR EXAMPLE: A lawyer was suspended from practice after 
representing both husband and wife in a divorce while 
simultaneously representing the husband on charges of 


domestic violence and sexual abuse of a child.°4 


If two spouses ask a lawyer to help draft a separation 
agreement, may the lawyer agree to do it? 


Even states that forbid a lawyer from representing both husband and 
wife in a suit for divorce may permit a lawyer to assist both parties in 
preparing a separation agreement, so long as the clients agree and 


the resulting settlement terms are fair.8° 


2. Representing family members in estate 
planning 

It is quite common for lawyers to draft wills for spouses, and for other 

family members to be beneficiaries under the wills. This can be a 


harmonious process, but a number of problems can arise.2° What if 
one spouse has a secret from the other? What if a parent wants to 
secretly change her will to disinherit a child? Does the lawyer have a 
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duty to disclose this information to the other parent? Does it matter if 
the other parent is formally a client? Some authorities urge that joint 
representation of two clients should include an agreement that 
information shared by one is not to be held in confidence from the 
other. What happens, then, if the lawyer doesn’t have this 
conversation with the clients and then “something comes up”? The 
following advisory ethics opinion explores that issue. 


Florida Bar Opinion 95-4 (1997) 


Lawyer has represented Husband and Wife for many years in a range 
of personal matters, including estate planning. Husband and Wife 
have substantial individual assets, and they also own substantial 
jointly-held property. 

Recently, Lawyer prepared new updated wills that Husband and 
Wife signed. Like their previous wills, the new wills primarily benefit 
the survivor of them for his or her life, with beneficial disposition at the 
death of the survivor being made equally to their children (none of 
whom were born by prior marriage). . . . 

Several months after the execution of the new wills, Husband 
confers separately with Lawyer. Husband reveals to Lawyer that he 
has just executed a codicil (prepared by another law firm) that makes 
substantial beneficial disposition to a woman with whom Husband 
has been having an extra-marital relationship. Husband tells Lawyer 
that Wife knows about neither the relationship nor the new codicil, as 
to which Husband asks Lawyer to advise him regarding Wife’s rights 
of election [that is, her right to collect a certain share of the estate 
regardless of the codicil] in the event she were to survive Husband. . . 


DISCUSSION 


From the inception of the representation until Husband’s 
communication to Lawyer of the information concerning the codicil 
and the extra-marital relationship (hereinafter the “separate 
confidence”), there was no objective indication that the interests of 
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Husband and Wife diverged, nor did it objectively appear to Lawyer 
that any such divergence of interests was reasonably likely to arise. . 


[T]he central issue presented . . . is the application of the 
confidentiality rule in a situation where confidentiality was not 
discussed at the outset of the joint representation. A lawyer is 


ethically obligated to [protect confidences but] . . . also has a duty to 
communicate to a client information that is relevant to the 
representation. . . . Which duty must give way? We conclude that, 


under the facts presented, Lawyer’s duty of confidentiality must take 
precedence. Consequently, if Husband fails to disclose (or give 
Lawyer permission to disclose) the subject information to Wife, 
Lawyer is not ethically required to disclose the information to Wife 
and does not have discretion to reveal the information. To the 
contrary, Lawyer’s ethical obligation of confidentiality to Husband 
prohibits Lawyer from disclosing the information to Wife. .. . 

It has been suggested that, in a joint representation, a lawyer who 
receives information from the “communicating client” that is relevant 
to the interests of the non-communicating client may disclose the 
information to the latter, even over the communicating client’s 
objections and even where disclosure would be damaging to the 
communicating client. The committee . . . rejects this “no- 
confidentiality” position. .. . 

Significantly, existing Rule 4- 1.6(c)(1) allows the joint clients’ 
lawyer to share information received from one client with the other 
client, without the need to obtain consent from the communicating 
client, when such disclosure is reasonably necessary to further the 
interests of the joint representation. . . . [But if a conflict arises,] any 
“community of interests” has been damaged or destroyed... . 

The second basis advanced for a no-confidentiality rule is the law 
governing the evidentiary attorney-client privilege. 
Communications relevant to a matter of common interest between 
joint clients generally are not privileged as a matter of law... . 

There are different purposes underlying the concepts of 
confidentiality and privilege. . . . The committee is of the opinion that 
the law of privilege does not, and should not, set the ethical standard 
of lawyer-client confidentiality. 
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It has been argued . . . that the usual rule of lawyer-client 
confidentiality does not apply in a joint representation and that the 
lawyer should have the discretion to determine whether the lawyer 
should disclose the separate confidence to the non-communicating 
client. This discretionary approach is advanced in the Restatement, § 
112, comment /. . . . The Restatement itself acknowledges that no 
case law supports the discretionary approach. .. . 

The committee further concludes that Lawyer must withdraw from 
the joint representation under the facts presented. An adversity of 
interests concerning the joint representation has arisen. This creates 
a conflict of interest. Many conflicts can be cured by obtaining the 
fully informed consent of the affected clients. Rule 4- 1.7. Some 
conflicts, however, are of such a nature that it is not reasonable for a 
lawyer to request consent to continue the representation. .. . 

In withdrawing from the representation, Lawyer should inform Wife 
and Husband that a conflict of interest has arisen that precludes 
Lawyer’s continued representation of Wife and Husband in these 
matters. Lawyer may also advise both Wife and Husband that each 
should retain separate counsel. As discussed above, however, 
Lawyer may not disclose the separate confidence to Wife. The 
committee recognizes that a sudden withdrawal by Lawyer almost 
certainly will raise suspicions on the part of Wife. This may even alert 
Wife to the substance of the separate confidence. Regardless of 
whether such surmising by Wife occurs when Lawyer gives notice of 
withdrawal, Lawyer nevertheless has complied with the Rules of 
Professional Conduct and has not violated Lawyer’s duties to 
Husband. 


Question about Florida Bar Opinion 95-4 


The opinion was surely correct in requiring withdrawal because the 
lawyer couldn’t be loyal to both of his clients. Was it also correct in 
prohibiting disclosure of the codicil to the wife? Should the disclosure 
be prohibited, as the opinion holds, permitted, as the Restatement 
suggests, or required, either out of loyalty to the wife or because she 
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is an innocent victim of the husband’s deception and would expect 
her lawyer to reveal it? 


PROBLEM 8-7 


REPRESENTING THE MCCARTHYS 


The facts of this problem are very similar to those of a case 
that was litigated in a northeastern state. 


You are a partner in the law firm of Kenney & Drogula. Your 
specialty is estate planning. About 18 months ago, you were 
approached by Hugh and Joline McCarthy, who wanted you to 
assist them in planning their estates. You undertook to 
represent them jointly, drafting a will for each that left his or her 
property to the other. 

At the outset of the representation, you asked Hugh and 
Joline to sign a letter that explains the possible conflicts of 
interest inherent in this type of joint representation. The letter 
explained that one effect of a will leaving property to the other 
spouse is that he or she could then dispose of the property as 
he or she desires. Also, the letter explained that information 
disclosed to the firm by one spouse could become available to 


the other. Both McCarthys signed this disclosure statement.®/ 

The wills were written and finalized over the next few 
weeks. The wills provided that each spouse left part of his or 
her estate to the other spouse, and part of it in trust for their 
children. After the wills were finalized, the McCarthys signed a 
continuing retainer agreement providing that for a small annual 
fee, the firm would continue to provide periodic advice to them 
on changes in tax law that might affect the disposition of the 
property. 

The firm maintained a database to check for possible 
conflicts of interest. The clerk who opened the initial file on the 
case and entered the data in the firm’s conflicts database 
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unfortunately misspelled the McCarthys’ last name, writing it 
as “MacCarthy.” 

Six months later, a woman named Maureen Carr retained 
Kenney & Drogula to file a paternity suit on her behalf against 
Hugh McCarthy. She paid an initial retainer of $4,000. She 
claims that Hugh is the father of her newborn baby daughter, 
and she wants to sue him for child support. Gus Kenney, a 
partner in the family law department, accepted the matter. He 
did not know that Hugh was a client of the firm. The conflicts 
check did not identify him as a client because of the 


misspelling in the database.88 
Before long, Kenney sent a letter to Hugh McCarthy about 
Carr’s paternity claim. It didn’t occur to Hugh to object to the 
fact that the firm that had written his will was now representing 
Carr against him. He is not a lawyer and has no training in 
conflicts of interest. He did not tell you about the matter, 
probably because he is not eager to talk about it with anyone. 
Instead, Hugh hired Charlie Bucci, a lawyer at a different firm, 
to represent him in connection with the paternity claim. Hugh 
denied that he was the father of the child, but he agreed to 
voluntary DNA testing, which would have been ordered by the 
court anyway. The DNA test showed that he was in fact the 
father of Carr's child. Kenney then filed suit against Hugh 
McCarthy on behalf of Maureen Carr. Hugh has not told Joline 
about the paternity suit and doesn’t want her to know about it. 
The conflict came to light when Maureen Carr’s lawyer, 
Kenney, asked Bucci for information about Hugh’s assets. 
Bucci politely informed Kenney that Kenney’s firm already 
had the relevant financial information. (Hugh had told him 
that a lawyer at Kenney & Drogula had written his will.) He 
suggested that Kenney check Hugh's file in the firm’s 
estate department and then call him back if he needed 
anything else. 


1. You (the McCarthys’ estate planning lawyer) just got off the 


phone with your partner, Gus Kenney, who told you he is 
representing Maureen Carr in a paternity suit against Hugh 
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McCarthy. Now what? Does the firm have a conflict of interest 
under Rule 1.7? If so, is it consentable? If so, from whom 
would the firm need consent? 

2. Assume that the conflict is not consentable. May Kenney & 
Drogula continue to represent one or two of these clients, or 
must it withdraw from representation of all three? 

3. You are pretty sure that Joline McCarthy has no knowledge of 
Maureen Carr’s baby and paternity suit. Assume that even if 
you have made a decision to withdraw, you have not done so 
yet, so Joline is still your client. Are you required, permitted, or 
forbidden to tell Joline about Maureen’s suit? If the rules permit 
you to tell her rather than requiring or forbidding you to do so, 
what will you do? 


F. Representing insurance companies 
and insured persons 


Insurance policies usually provide that when the insured person is 
sued over an event covered in the policy, such as a car accident, the 
insurance company will provide the insured person with a lawyer. If 
damages are awarded, the insurance company will cover the 
damages up to the amount of the insurance policy. The lawyer who 
defends the insured person may work at a private law firm paid by the 
insurance company to handle claims against its insured. The lawyer’s 
contact at the insurance company usually is an insurance adjuster, 
who evaluates each claim and determines what, if anything, the 
insurance company should agree to pay. 

The insurance defense lawyer’s dilemma is fundamentally about 
money.89 The lawyer is being paid by one client (the insurer) to 
represent both itself and another client (the insured). While this 
relationship is governed in part by contract law and by insurance 


law,90 the ethical rules provide useful guidance as well. 


Who is the client of the insurance defense lawyer? 
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If a lawyer is working for an insurance company but handling a matter 
for an insured person, the question is “who is the client?”91 The 
Restatement says “that a lawyer designated to defend the insured 
has a client-lawyer relationship with the insured. The insurer is not, 
simply by the fact that it designates the lawyer, a client of the 
lawyer."22 The insurance company may be a client as well, 
depending on the contract and on state law. But the insured is always 
a client. Even if the insurer is not a client of the lawyer, the 
Restatement continues, communications between the insurer and 
counsel for the insured “should be regarded as privileged and 
otherwise immune from discovery by the claimant or another party to 
the proceeding.”2° Likewise, because of the insurer’s financial stake 
in the matter, “the insurer should be accorded standing to assert a 
claim for appropriate relief from the lawyer for financial loss 
proximately caused by professional negligence or other wrongful act 
of the lawyer.”°4 

Much case law takes the position that a lawyer may represent 
both the insurer and the insured so long as there is no conflict 
between their interests. For example, if a claim will be covered 
entirely by the insurance policy, then usually the insurer and insured’s 
interests are largely aligned. 


Can the lawyer reveal confidential information from the insured 
person to the insurer? 


Suppose a lawyer is assigned by an insurer to represent an insured 
on a fire insurance claim. Suppose the insured person reveals to the 
lawyer that he caused the fire by smoking in bed. The insurer would 
want to know this information because it could then contest coverage 
of the claim, yet the information would also be confidential under Rule 
1.6. Can the lawyer tell the insurer what the insured has told him? 
The answer is no, even if the insurer also is a client of the lawyer and 
even if “the insurer has asserted a ‘reservation of rights’ ” in this 


matter and informed the insured that it may refuse to pay the claim.2° 
In one case, a lawyer learned that an assault on a child had been 
intentional and therefore would not be covered by the insurance 


policy.2° The court held that the lawyer was obliged to keep the 
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information confidential and to withdraw from representing the 


parties.2” In this circumstance, the lawyer had used the information to 
benefit the insurer, so the company was estopped from denying 


coverage.2° 


When is there a conflict between the interests of the insurer and 
the insured? 


Rule 1.8(f) provides: 


A lawyer shall not accept compensation for representing a 
client from one other than the client unless: 

(1) the client gives informed consent; 

(2) there is no interference with the lawyer’s 
independence of professional judgment or with the 
client-lawyer relationship; and 

(3) information relating to representation of a client is 


protected as required by Rule 1.6.99 


Comments 11 and 12 after Rule 1.8 explain how to evaluate whether 
there is a conflict between insurer and insured and how a lawyer 
should respond if there is a conflict: 


Because third-party payers frequently have interests that differ from 
those of the client, including interests in minimizing the amount spent on 
the representation and in learning how the representation is 
progressing, lawyers are prohibited from accepting or continuing such 
representations unless the lawyer determines that there will be no 
interference with the lawyer’s independent professional judgment and 
there is informed consent from the client. . . . 


Sometimes, it will be sufficient for the lawyer to obtain the client’s 
informed consent regarding the fact of the payment and the identity of 
the third party payer. If, however, the fee arrangement creates a 
conflict of interest for the lawyer, then the lawyer must comply with 
Rule 1.7. Under Rule 1.7(a), a conflict of interest exists if there is 
significant risk that the lawyer’s representation of the client will be 
materially limited by the lawyer’s own interest in the fee arrangement 
or by the lawyer’s responsibilities to the third party payer (e.g., when 
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the third party payer is a co-client). Under Rule 1.7(b), the lawyer may 
accept or continue the representation with the informed consent, 
confirmed in writing, of each affected client, unless the conflict is 
nonconsentable under that paragraph. 

If it appears that a damage award may exceed the amount 
covered by an insurance policy, a conflict may exist. The more likely a 
conflict, the more careful a lawyer should be about consulting with the 
insurer and the insured to obtain informed consent before 


proceeding. !9 


If a conflict of interest arises between the insured and the 
insurer, what is the lawyer supposed to do? 


If there is a conflict, the lawyer should act in the best interests of the 
insured, except that the lawyer may not assist client fraud. If the 
insurer is also the lawyer’s client, the lawyer should try to act in the 
best interests of both clients. If that is not possible, the lawyer must 


withdraw from representation of both clients.101 Many insurance 
policies provide that when a claim is made, the insured person and 
the insurer will be represented by a single lawyer, but if there is a 
conflict between the interests of the insured and the insurer (e.g., if 
the insurer asserts that the claim is not covered), the insurer will pay 
the cost of hiring a separate lawyer for the insured.192 Most 
jurisdictions have held (as an insurance law matter) that if an insurer 
contests coverage, the insurer has to pay for a lawyer selected by the 
insured unless the insured has agreed or agrees to be represented 
by a lawyer selected by the insurer. 19° 


Can a lawyer accept direction from an insurer as to how much to 
spend on discovery and other aspects of litigation? 


If a lawyer represents an insured but his fee is paid by the insurer, the 
lawyer owes the client a duty of competent representation. However, 
as to duties that go beyond a duty of competency, the contract 
between the insurer and the insured may delegate to the insurer the 
authority to make decisions about discretionary efforts or expenses in 


litigation.'°* Nevertheless, if the insured might incur liability 
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exceeding the policy limits, the lawyer may not follow a direction by 
the insurer that would substantially increase the risk of such 


liability. 109 


What if the insurer and the insured disagree about whether to 
settle? 


What if the insurer wants to settle and the insured does not? Although 
an insured person can agree by contract to allow the insurer to 
control some aspects of her defense, the lawyer’s professional 
obligations to the insured should govern the lawyer’s conduct in the 
event of a dispute about settlement.19° ABA Opinion 96- 403 
concludes that if the insurer wants to settle with the claimant and the 
insured does not want to settle, the lawyer must withdraw from 
representing both of them in that matter. The lawyer cannot continue 
to represent the insurer in settling the matter against the interests of 


his former client.107 If the insured rejects a settlement that is within 
the policy limits (So she would not have to pay the claimant) and 
wants to litigate (perhaps because her premiums will rise as a result), 
she will have to hire another lawyer at her own expense. 

On the other hand, what if the plaintiff offers to settle the claim 
within the policy limits, the insured wants to do so, and the insurer 
insists on turning down the settlement? If the insurer turns down a 
settlement and then damages are awarded in excess of the policy 


limits, the insurer often is required to cover the legal fees incurred. 108 


G. Representing employers and 
immigrant employees 


Many U.S. companies need employees with special skills, such as 
the ability to use advanced software or to speak and write 
Chinese.109 Often, employers want to hire foreign nationals who have 
these specialized skills and who already live in the United States 
under temporary work visas or student visas, which allow students to 
stay for one year after completing their education. An employer who 
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wants to hire such an employee for an indefinite period must sponsor 
him for an immigrant visa. The outcome of the sponsorship 
application matters to both the employer and the employee, so each 
may want to be represented by a lawyer. But it is costly and inefficient 
for each of them to hire a lawyer. Recognizing this reality, federal law 
requires the employer to pay the entire attorney’s fee when a single 
lawyer represents both the employer and the employee." Typically, 
therefore, the employer selects and pays a lawyer to represent both 
parties. Both the employer and the employee may be clients of the 
lawyer regardless of whether joint representation is formally 
acknowledged, since the lawyer provides advice and services to both. 

Conflicts can arise, just as they can when a single lawyer 
represents an insurer and an insured. For example, the immigrant 
may give the lawyer information (e.g., by revealing a prior criminal 
conviction) that would lead the employer to revoke the job offer. The 
employee might expect protection of such a confidence, while the 
employer may expect to be advised of any adverse information. 
Likewise, the lawyer may know that the employer’s financial position 
is shaky and that the job is therefore not secure, but the employer 
may not want the employee to know this. Or the lawyer may learn 
from the employee that the employee does not plan to work for the 
employer for very long, a revelation that would cause the employer to 
end its sponsorship effort. 

Some immigration lawyers try to solve the potential conflict by 
telling the immigrant at the outset, in writing, that the lawyer 
represents only the employer and that the employee may retain her 
own lawyer. This disclosure often is not very effective. The employee 
may have limited command of English, may not appreciate the types 
of conflicts that could arise, or may not be able to afford separate 
counsel. Furthermore, a lawyer’s statement may not be an effective 
disclaimer of a lawyer-client relationship because the lawyer usually 
has already prepared the documents and advised the employee. 

Other lawyers ask each party to sign written conflict waivers and 
create separate groups within the law firm to represent the employers 
and immigrants; they may wall each group off from the other 
(“screening”). These techniques may also be ineffective. Advance 
waivers written in very general terms, with no disclosure of the 
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specific types of conflicts and risks that could arise, may be found 
invalid or inadequate to cover particular conflicts that arise. The 
immigrants signature may not be viewed as a genuine consent 
because the potentially adverse employer is paying the lawyer and 
could terminate the immigration petition, dashing any possibility of 
success. Also, screening is not permitted as a solution to problems 
involving concurrent conflicts of interest. And while both sides sign 
waivers, the agreement might be ruled invalid because typically such 
agreements call for the immigrant, but not the employer, to waive 
confidentiality. 

Two experienced immigration practitioners write that dual 
representation “pervades immigration law,” but current ethics rules 
offer “no easy way out.” They suggest that the ABA modify the 
confidentiality and conflicts rules for immigration lawyers, although 
they do not specify what changes would be in order. Meanwhile, they 
suggest that while “a uniform approach to dual representation that fits 
all clients is untenable,” in many cases “obtaining consent in advance 


from the foreign national after full disclosure may be the answer.”111 
However, as the authors themselves note, it may be impossible to 
imagine in advance all of the conflicts that could arise or to obtain 
advance consent that is fair and effective. 


H. Representing plaintiffs in class 
actions 


You will recall how many conflicts can arise if a lawyer represents two 
plaintiffs or defendants in a lawsuit. Imagine, then, a lawyer 
representing a class of thousands of plaintiffs seeking relief through a 


class action suit.11? There may be conflicts between the named 
plaintiffs and the many members of the class who are represented, 
among the represented members of the class, or between the clients’ 
interests and the lawyer’s personal interests. Gregg Curry, a class 
action lawyer, explains that 
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[e]xamples of potential conflicts include (a) a greater concern for the 
interests of the class representatives than for the unnamed members of 
the class; (b) a prior relationship with the named defendants in the class 
action; (c) a greater concern for receiving a fee than for pursuing the 
class claim; and (d) the settlement of claims by collusion rather than 
through a fair process where class members’ interests are adequately 


represented. 113 


Suppose you represent 40 individual clients who were seriously 
injured by a drug’s dangerous side effects about which the 
manufacturer had failed to give proper warning. You realize that at 
least a thousand other people have suffered similar injuries after 
taking the drug. May you seek class certification and join all the 
aggrieved individuals? It is a lot more work to litigate a class action, 
and the case probably will take much longer to resolve, but the 
potential attorneys’ fees are enormously higher. (This means there 
may be a conflict between your interests and your current clients’ 
interests in prompt resolution.) In addition, litigating a class action suit 
might deplete the defendant’s resources, and a court will supervise 
any class action settlement, so your individual clients may recover 
less than they would if you pursue lawsuits on behalf of them alone. 


If a lawyer represents a class of plaintiffs without charging a fee, 
might the lawyer still have a conflict of interest? 


Yes, a conflict might still exist. Clients served at no charge by public 
interest lawyers may have interests that conflict with the lawyers’ 
ideological interests or with the policies of the organization that pays 
a salary to the lawyer. Class actions may exacerbate these conflicts 
because individuals with differing viewpoints may be treated as a 
single class, as if they agreed. 


FOR EXAMPLE: After the Supreme Court declared that 
segregated school systems were unconstitutional, the NAACP 
and the NAACP Legal Defense Fund brought scores of class 
action cases to desegregate school systems, and except in 
Atlanta, African Americans who preferred to work for 
improvement of black schools rather than to integrate student 


populations were rarely heard. 114 
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A lawyer considering filing a class action must discuss the potential 
risks and benefits in detail with individual clients. In addition, the 
lawyer should consider carefully whether the matter is appropriate for 
a Class action. If the clients’ concerns and desired remedies are more 
common than conflicting, and the claims are too small to justify the 
costs of individual litigation, a class action could be a proper 


strategy. 11° 


Do the principles articulated in Rules 1.7 and 1.9 apply in class 
action cases? 


The existence of class actions reflects that our justice system does 
not always insist that each litigant have an advocate whose loyalty is 
undivided. Instead, there is a balance between that ideal and the goal 
of enabling citizens to have access to the courts to get remedies for 
harm. Sometimes the only realistic access for some clients may be a 
lawyer who has never laid eyes on most of his clients and who will 
advocate in their collective interests, even if that means his loyalties 
are spread over a large group. 

The traditional principles for analysis of conflicts of interest, 
embodied in Rules 1.7 and 1.9, don’t fit very well with the class action 
device. Class actions often involve conflicts that we would not permit 
in individual lawsuits, at least not without the consent of all parties. It 
is not practicable to sit down with each member of a large class to 
explain possible conflicts and obtain meaningful informed consent. 
For this reason, Professor Nancy J. Moore suggests that class action 
law should “trump rules of professional conduct.”'1® In particular, 
courts police class actions, including the requirement of Federal Rule 
of Civil Procedure 23 and its state counterparts that the named 
plaintiffs be representative of the class and that they and the lawyer 
be adequate representatives of the class, implying that courts should 
not allow serious conflicts between the lawyer and represented class 
members. Rule 23 also provides procedures to protect class 
members. For example, in suits for money damages, class members 
must be notified of the lawsuit and permitted to withdraw from the 
class if they wish to preserve their right to sue individually.117 
Perhaps because the ethics rules are hard to apply to lawyers’ roles 
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in class actions, judges rarely apply them, even when a party (usually 
a party opposing the class action) complains to a court about a 
conflict. Instead, the courts usually evaluate the conflict by applying 
the court’s class action rules, particularly the rules requiring lawyers 
for the class to be adequate representatives of the class as a 


whole. 118 

The comments to Rule 1.7 acknowledge the mismatch between 
conventional conflicts analysis and class actions. Comment 25 
explains: 


When a lawyer represents or seeks to represent a class of plaintiffs or 
defendants in a class-action lawsuit, unnamed members of the class are 
ordinarily not considered to be clients of the lawyer for purposes of 
applying paragraph (a)(1) of this Rule. Thus, the lawyer does not 
typically need to get the consent of such a person before representing a 
client suing the person in an unrelated matter. Similarly, a lawyer 
seeking to represent an opponent in a class action does not typically 
need the consent of an unnamed member of the class whom the lawyer 
represents in an unrelated matter. 


Conflicts in class actions often emerge when a case is about to be 
settled. In class actions, a member of a class may become 
disillusioned with a settlement desired by other class members and 
may formally object to judicial approval of the settlement. The same 
lawyer who had advocated for the plaintiff class and for the 
settlement may later change positions and advocate against the 
settlement that some of his former clients now desire. Similarly, a 
client who opposes the settlement may end up fighting against one or 
more of her former lawyers who now represent other clients who 
favor the settlement. Rule 1.9 would seem to prohibit such advocacy 
against a former client in the absence of the consent of all concerned, 
and courts might therefore be expected to disqualify a lawyer who 
switched sides. But in fact, courts don’t want to lose the expertise of 
lawyers who have spent years bringing a class action to the point of 
possible settlement. The U.S. Court of Appeals for the Third Circuit 
explained the problem as follows: 


In many class actions, one or more class representatives will object to a 
settlement and become adverse parties to the remaining class 
representatives (and the rest of the class). If, by applying the usual rules 
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on attorney-client relations, class counsel could easily be disqualified in 
these cases, not only would the objectors enjoy great “leverage,” but 
many fair and reasonable settlements would be undermined by the need 
to find substitute counsel after months or even years of fruitful 
settlement negotiations. .. . The prospect of having those most familiar 
with [the suit] be automatically disqualified whenever class members 
have conflicting interests would substantially diminish the efficacy of 
class actions as a method of dispute resolution. . . . [Therefore] the 
traditional rules . . . should not be mechanically applied to the problems 


that arise in the settlement of class action litigation. 119 


Quite apart from conflicts analysis as applied to lawyers or law firms, 
courts may refuse to accept a class action settlement that purports to 
benefit two or more very different subclasses of plaintiffs if they 
perceive significant potential conflicts between the interests of those 
subclasses. 


FOR EXAMPLE: MasterCard and Visa joined forces to bar 
merchants who accepted their cards from offering discounts to 
customers who paid cash. After ten years of antitrust litigation, 
lawyers representing merchants who objected to the no- 
discount rule reached a settlement on behalf of two subclasses 
of merchants. Those who accepted the credit cards before 
November 28, 2012, would share in up to $7.25 billion in 
monetary relief, but those who accepted the cards after that 
date would get only injunctive relief. A court rejected the 
settlement because the same group of lawyers represented 
both subclasses and they “were in the position to trade 
diminution of [the types of injunctive] relief for increase in the 
[monetary] relief, and their legal fees would be based on the 


size of the monetary relief.”12° 


Representing parties to aggregate 
settlements of individual cases 


697 


A problem related to the question of conflicts in class actions is that of 
“aggregate settlements,” in which two or more individual cases are 
settled simultaneously. When numerous victims are injured by a plane 
crash, a hazardous product, or some other tort, it is not unusual for 
one lawyer or one group of lawyers to represent dozens, hundreds, or 
even thousands of similarly situated plaintiffs in individual, similar 
lawsuits. The courts generally decline to allow class certification in 
mass tort cases,'21 so lawyers usually have to handle them 


individually.'22 The defendants often offer the plaintiff's lawyer a 
single large lump sum to settle hundreds or thousands of cases 
because the defendants would prefer to accept a large loss of a sum 
certain rather than face many successive jury trials or individual 


negotiations that could collapse and lead to trials.122 The defendants 
then often leave it to the lawyer for the plaintiffs to figure out how to 
divide the lump sum among those plaintiffs. Typically, some of the 
plaintiffs will have greater injuries than others, requiring an allocation 
that does not simply give an equal amount of money to each plaintiff. 


FOR EXAMPLE: A settlement of a mass tort claim against 
Merck, the maker of the nonsteroidal anti-inflammatory drug 
Vioxx, provided for payment of $4.85 billion to people who 
claimed that the drug caused their heart attacks and strokes. 
The settlement provided that it would not become effective 
unless 85 percent of the plaintiffs agreed to it, and that the 
settlement would not apply to the clients of any particular 
plaintiff's lawyer unless all of that lawyer’s clients agreed to it. 
A lawyer who had a “holdout” client who did not want to settle 
would have to terminate representation of that client to enable 
his other clients to benefit from the settlement. Merck insisted 
on this arrangement to prevent lawyers from settling their weak 
cases and going to court on the cases that were most likely to 
win. 

George M. Cohen, a law professor at the University of 
Virginia, complained to the Federal Trade Commission that the 
settlement was an “antitrust conspiracy in which plaintiffs’ 
lawyers have ganged up ‘to coerce claimants into joining the 
settlement . . . by depriving them of the ability to be 
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represented by the best qualified lawyers.’ ”'24 A court 
approved the settlement, and 99.9 percent of the 58,022 
eligible claimants participated in it. One law firm representing 
plaintiffs heralded the arrangement as “a model for future mass 


tort cases.”125 


What kinds of settlements are included under the “aggregate 
settlement” umbrella? 


Professor Howard Erichson answers this question. 


It is odd, considering how often lawyers engage in aggregate 
settlements, that no one seems able to explain what “aggregate 
settlement” means. ... 
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Professor Howard Erichson 


This much is clear: large-scale multiparty litigation generally settles 
in clusters rather than one claim at a time. With or without the judicial 
imprimatur of class certification — indeed, with or without formal judicial 
aggregation of any sort — lawyers often negotiate settlements of sizable 
portfolios of claims. Such settlements, in which multiple plaintiffs’ claims 
against a common defendant are resolved together, are what lawyers 
variously call aggregate settlements, group settlements, block 
settlements, or similar terms that emphasize the collectiveness of the 


deals. 
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How do the Model Rules guide lawyers in making aggregate 
settlements? 


Rule 1.8(g) 

A lawyer who represents two or more clients shall not 
participate in making an aggregate settlement of the claims 
of or against the clients, or in a criminal case an aggregated 
agreement as to guilty or nolo contendere pleas, unless each 
client gives informed consent, in a writing signed by the 
client. The lawyer’s disclosure shall include the existence 
and nature of all the claims or pleas involved and of the 
participation of each person in the settlement. 


Comment 13 after Rule 1.8 elaborates the disclosure and consent 
requirements: 


Differences in willingness to make or accept an offer of settlement are 
among the risks of common representation of multiple clients by a single 
lawyer. Under Rule 1.7, this is one of the risks that should be discussed 
before undertaking the representation, as part of the process of 
obtaining the clients’ informed consent. In addition, Rule 1.2(a) protects 
each client’s right to have the final say in deciding whether to accept or 
reject an offer of settlement and in deciding whether to enter a guilty or 
nolo contendere plea in a criminal case. . . . Before any settlement offer 
or plea bargain is made or accepted on behalf of multiple clients, the 
lawyer must inform each of them about all the material terms of the 
settlement, including what the other clients will receive or pay if the 
settlement or plea offer is accepted. . . . 


The Supreme Court of Louisiana interpreted this rule to require that a 
lawyer making an aggregate settlement must communicate directly 
with each client, explaining to each client what share of the 
settlement the others are to receive. The court said that it was not 
sufficient for the lawyer to deputize one client to confer with 
others. 127 

In 2006, the ABA ethics committee issued an opinion interpreting 


this rule.128 The opinion reads the rule to require lawyers to disclose 
to each client the total amount of the settlement, “the details of every 
other client's participation in the aggregate settlement,” and the 
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amount of fees and costs to be paid to the lawyer from the 


settlement.!22 Usually, lawyers are obliged to protect as confidential 
the terms of a proposed settlement. Therefore, the ABA ethics 
Opinion explains, “the lawyer first must obtain informed consent from 
all his clients to share confidential information among them.” Also, the 
lawyer should advise each client that if any client refuses the 
settlement offer, the defendant may withdraw it. 

Diane Karpman, a lawyer in California, commented at an ABA 
ethics conference that these disclosure and consent rules are 
“requirements that are difficult or impossible to accomplish in 


practice.”19° Similarly, Paul Rheingold, a plaintiffs’ mass tort lawyer, 
commented that “his method of apportionment [of a settlement 
among a group of clients] would have to include a value matrix taking 
account of aspects of each plaintiff's case, such as the person’s 
unique morbidity factors and individual attributes as a [potential] 
witness.” He noted that to disclose the application of these factors to 
each client would strain decency as well as confidentiality. For 
example, the lawyer would have to tell every client that a particular 
client would receive a relatively small share because she was near 
death or would not make a credible witness. He also urged that 
obtaining the unanimous consent of dozens of clients would usually 


prove impossible.'°1 If Karpman and Rheingold are correct, lawyers 
take terrible risks by participating in aggregate settlements because 
making the required disclosures can be nearly impossible, and failure 
to make the disclosures could result in financial penalties. Several 
courts have stated that fee forfeiture is an appropriate penalty for 
failure to comply with Rule 1.8(g), even if no client is injured by a 


failure to disclose.'%2 Forfeiture could involve a loss of millions of 
dollars for lawyers with large “portfolios” of tort claims. 
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Professor Lynn A. Baker 


On the other hand, Professor Lynn A. Baker interprets Rule 1.8(g) 
as making it easier rather than harder for lawyers to agree to 
aggregate settlements. She acknowledges that there is “no obvious 
consensus” of authorities on either how to define an aggregate 
settlement or how detailed the disclosures have to be. She argues 
that the effect of the rule is to excuse lawyers in aggregate settlement 
cases from the requirement of |) that they reasonably 
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believe that they could provide competent and diligent representation 
to each client, provided that they make the disclosures required by 


Rule 1.8(g).1°° Baker offers an example of how the rule should work 
in practice. She suggests that lawyers would not have to describe 
clients’ symptoms to other clients, nor to identify to clients the other 
clients who were receiving different sums of money. 

In an asbestos case, she suggests, it would suffice to tell each 
claimant that all clients diagnosed with mesothelioma (the most 
serious consequence of exposure) would receive $100,000, while 


those with nonmalignant diseases would get only $15,000.1% It 
remains to be seen whether Rule 1.8(g) and the 2006 ethics opinion 
are workable in a world of mass injuries and mass claims. 

Rule 1.8(g) is not limited to mass torts. It applies as well to 
situations in which a lawyer represents two parties and is offered a 
single lump-sum settlement to be apportioned between them. It 
apparently requires the informed consent from each client, confirmed 
in a writing signed by each client, after the appropriate 


disclosures. 19° 

The conflicts rules may not provide an ideal template for analysis 
of the myriad conflicts that arise in law practice, but they are better 
than they used to be. In revising the Model Rules, the Ethics 2000 
Commission put an enormous amount of work into clarifying the 
conflicts rules and explaining their application to particular settings 
like class actions and aggregate settlements. Legal ethics remains a 
“young” and rapidly developing field, so one can expect that the rules 
will continue to evolve as we gain experience with evaluation of 
conflicts of interest. 


1. A lawyer representing an organization would fit this description if she also 
was representing an employee of the organization, but if she is representing only 
the organization, conflicts might arise between her duties to the client organization 
and her perceived duties to officers of the organization. See, for example, the 
Worldwide Bribery problem in Chapter 5. 

2. See Debra Lyn Bassett, Three’s a Crowd: A Proposal to Abolish Joint 
Representation, 32 Rutgers L.J. 387, 426 (2001) (arguing that joint representation 
is more problematic than has been generally recognized). 

3. This assumes that a lawyer should pursue the interests of a single client with 
undivided loyalty. If one believes that pursuit of self-interest is the name of the 
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game, this looks like a good model. Another model, however, would resolve 
conflicts in a way that attends to the interests of all parties instead of helping one 
party to win every possible advantage. In that case, perhaps one lawyer 
representing two parties with overlapping interests can be more beneficial than 
detrimental. See generally Carrie Menkel-Meadow, The Silences of the 
Restatement of the Law Governing Lawyers: Lawyering as Only Adversary 
Practice, 10 Geo. J. Legal Ethics 631 (1997). 

4. See generally John S. Dzienkowski, Lawyers as Intermediaries: The 
Representation of Multiple Clients in the Modern Legal Profession, 1992 U. Ill. L. 
Rev. 741; William E. Wright, Jr., Ethical Considerations in Representing Multiple 
Parties in Litigation, 79 Tul. L. Rev. 1523 (2005). 

5. William Freivogel, Freivogel on Conflicts, Joint/Multiple Representation, 
https://perma.cc/BDUCRPY5. As noted in Chapter 6, there might also be 
“nonconsentable” conflicts in which a lawyer may not represent a client even if the 
client gives informed consent. 

6. Restatement § 130, comment b. 

7. Susan Shapiro, Tangled Loyalties: Conflict of Interest in Legal Practice 66 
(2002). 

8. Id. at 65. 

9. Restatement § 130, comment c. 

10. Matter of Botimer, 214 P.3d 133 (Wash. 2009). As to confidentiality, Botimer 
claimed that the crime-fraud exception to the attorney-client privilege (discussed in 
Chapter 5) applied. But the court correctly stated that the duty of confidentiality 
exists even when the crime-fraud exception to the attorney-client privilege applies, 
and that there is no crime-fraud exception for a crime that occurred entirely in the 
past. Id. at 139-140. 

11. Restatement § 130, comment b. 

12. Restatement § 75. This issue is also addressed in Chapter 5. 

13. Restatement § 132. 

14. See Chapter 7 for discussion of former client conflicts. 

15. Restatement § 130, comment c. 

16. See John P. Heinz, Robert L. Nelson, Rebecca L. Sandefur & Edward O. 
Laumann, Urban Lawyers: The New Social Structure of the Bar (2005) (regarding 
the stratification within the legal profession). 

17. See Rule 1.7, Comment 34; Restatement § 121, comment d; ABA Standing 
Comm. on Ethics & Prof] Responsibility, Formal Op. 95-390; Charles W. Wolfram, 
Corporate Family Conflicts, 2 J. Inst. Study Legal Ethics 295 (1999). 

18. See Restatement § 131, comment e. Regarding the attorney-client privilege 
for such communications, see Chapter 5 and Restatement § 73, comment j. 

19. Restatement § 121, comment d, reporter’s note; see ABA Standing Comm. 
on Ethics & Prof’l Responsibility, Formal Op. 95-390; John Steele, Corporate- 
Affiliate Conflicts: A Reasonable Expectations Test, 29 W. St. U. L. Rev. 283, 311- 
313 (2002). 
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20. Rule 1.13(g). 

21. Restatement § 131, comment e. 

22. Rule 1.13, Comment 10. 

23. Id. illus. 3; see Coleman v. Smith, 814 F.2d 1142 (7th Cir. 1987); Dunton v. 
Suffolk Cty., 729 F.2d 903 (2d Cir. 1984) (discussing under what circumstances a 
lawyer for the police department may or may not also represent individual police 
officers). 

24. Sometimes shareholders of an organization file “derivative suits” alleging 
that officers or directors of the organization have breached a duty to the 
organization. Usually the organization is an involuntary plaintiff and the officers or 
directors are defendants. The suit is brought for the benefit of the organization. 
Some courts have held that the lawyer for the corporation should represent the 
officers or directors and that the corporation should hire a separate lawyer. See 
Cannon v. U.S. Acoustics Corp., 398 F. Supp. 209 (N.D. Ill. 1975), aff'd in relevant 
part, 532 F.2d 1118 (7th Cir. 1976); Forrest v. Baeza, 67 Cal. Rptr. 2d 857 (Ct. App. 
1997): Rule 1.13, Comments 13 and 14; Restatement § 131, comment g. 

25. See generally Sarah Helene Duggin, Internal Corporate Investigations: 
Legal Ethics, Professionalism, and the Employee Interview, 2003 Colum. Bus. L. 
Rev. 859. 

26. Rule 1.13, Comment 10. 

27. Restatement § 131, comment e; see also Restatement § 15, comment c; § 
103, comment e. 

28. This example is adapted from Restatement § 96, illus. 1. 

29. Rule 1.13(b). 

30. Rule 1.13(c). 

31. Rule 1.13(d). 

32. Rule 1.13(c). Not all states permit “reporting out” to officials. The Delaware 
Rules, for example, prohibit reporting to officials. They merely permit (but do not 
require) the lawyer to resign. Delaware Rule 1.13(c). If the client’s activities are 
regulated by federal agencies such as the Securities and Exchange Commission, 
federal law may impose additional obligations on the lawyer. See, e.g., the 
discussion in Chapter 4 of the regulations and proposed regulations under the 
Sarbanes-Oxley Act. 

33. Rule 1.13(e). 

34. See generally Sarah Helene Duggin, The Pivotal Role of the General 
Counsel in Promoting Corporate Integrity and Professional Responsibility, 51 St. 
Louis U. L.J. 989 (2007); Susanna M. Kim, Dual Identities and Dueling Obligations: 
Preserving Independence in Corporate Representation, 68 Tenn. L. Rev. 179 
(2001). 

35. Restatement § 135, comment d, illus. 3. 

36. Restatement § 135. 

37. Rule 1.7, Comment 35. 


706 


38. Id. If a lawyer is also a director of an organization, communications with him 
may not be protected by attorney-client privilege as well. Restatement § 135, 
comment d, reporter’s note; Rule 1.7, Comment 35. 

39. Peter W. Tague, Multiple Representation of Targets and Witnesses During a 
Grand Jury Investigation, 17 Am. Crim. L. Rev. 301 (1980). 

40. Mann did his research on defense counsel for his Ph.D. dissertation in 
sociology at Yale. Later he became a law professor and the chief public defender of 
Israel. 

41. Kenneth Mann, Defending White Collar Crime: A Portrait of Attorneys at 
Work 166 (1985). 

42. Id. at 170. 

43. United States v. Muflahi, 317 F. Supp. 2d 208 (W.D.N.Y. 2003). 

44. Glasser v. United States, 315 U.S. 60 (1942). 

45. See, e.g., United States v. Mers, 701 F.2d 1321, 1324-1325 (11th Cir. 1983). 

46. United States v. Robaina, 2013 U.S. Dist. LEXIS 89706, 2013 WL 3243368 
(S.D. Fla. June 26, 2013) (the list is paraphrased from the court’s inventory of the 
potential conflicts that could face counsel for these co-defendants). 

47. See, e.g., Peter W. Tague, Multiple Representation and Conflicts of Interest 
in Criminal Cases, 67 Geo. L.J. 1075 (1979). 

48. ABA, Criminal Justice Standards: Defense Function, Standard 4-3.5(c). The 
Model Rules reach a similar but less nuanced conclusion. Comment 23 to Rule 1.7 
states: “The potential for conflict of interest in representing multiple defendants in a 
criminal case is so grave that ordinarily a lawyer should decline to represent more 
than one codefendant.” 

49. See Ross Barr & Brian Friedman, Joint Representation of Criminal 
Codefendants: A Proposal to Breathe Life into Section 4-3.5(c) of the ABA 
Standards Relating to the Administration of Criminal Justice, 15 Geo. J. Legal 
Ethics 635 (2002). 

50. Bassett, supra n. 2. 

51. Restatement §§ 122, 129. 

52. Restatement § 129, comment c and illus. 1, based on Alvarez v. Wainwright, 
522 F.2d 100 (5th Cir. 1975). 

53. Fed. R. Crim. P. 44c. 

54. Geoffrey C. Hazard Jr., Susan P. Koniak & Roger C. Cramton, The Law and 
Ethics of Lawyering 618 (3d ed. 1999). 

55. Restatement § 129, comment c, reporter’s note. 

56. See Harris Cty. Criminal Lawyers’ Ass’n, Can | Represent Two Co- 
defendants? (June 7, 2015), https://perma.cc/KEW5-Y6KK. 

57. ld. 

58. See Bruce A. Green, Her Brother’s Keeper: The Prosecutor’s Responsibility 
When Defense Counsel Has a Potential Conflict of Interest, 16 Am. J. Crim. L. 323, 
328-329 (Spring 1989). 
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59. Holloway v. Arkansas, 435 U.S. 475 (1978); McFarland v. Yukins, 356 F.3d 
688, 703-706 (6th Cir. 2004) (in a drug possession case, where either of two co- 
defendants could claim that the other was responsible and they make timely 
objection to representation by a single attorney, even a severance of their cases 
before trial does not cure the lawyer’s conflict of interest). 

60. Lynn Langton & Donald Farole Jr., Special Report, State Public Defender 
Programs, 2007 (U.S. Dep’t of Justice, Office of Justice Programs, Bureau of 
Justice Statistics, NCJ 228229, 2010), 
http://www.bjs.gov/content/pub/pdf/spdp07.pdf. While this survey was published in 
2007, there is no reason to believe that the policy on conflicts of interest involving 
co-defendants has changed. For a more recent survey of how public defender 
offices handled conflicts of interest (not limited to co-defendant conflicts), see U.S. 
Dep't of Justice, State-Administered Indigent Defense Systems 2013, fig. 3 (2016), 
https://www.bjs.gov/content/pub/pdf/saids13.pdf (most usual method was to refer a 
client to a court-assigned private counsel). 

61. See, e.g., State Bar of Ga., Formal Advisory Op. 10-1 (2013) (concluding 
that public defenders working in the same office may not represent criminal co- 
defendants if one of them would be precluded from doing so by a conflict of 
interest); In re Disciplinary Action Against Coleman, 793 N.W.2d 296, 304-306 
(Minn. 2011) (“The potential for conflict of interest in representing multiple 
defendants in a criminal case is so serious that a lawyer should, as a general rule, 
decline to represent more than one co-defendant.”). 

62. In re Formal Adv. Op. 10-1 (Ga. 2013). 

63. People v. Cole, 104 N.E.3d 325 (Ill. 2017). 

64. See, e.g., Castillo v. Estelle, 504 F.2d 1243 (5th Cir. 1974). 

65. Holloway v. Arkansas, 435 U.S. 475, 488 (1978). The Restatement asserts 
that the holding of Holloway is “well-settled” and cites numerous subsequent cases 
that followed the rule laid down in Holloway. Restatement § 129, comment c. 

66. Cuyler v. Sullivan, 466 U.S. 335, 348-349 (1980). 

67. The Court contrasted two situations. In one, a defendant’s lawyer failed to 
cross-examine a prosecution witness because he wanted to persuade the jury that 
a co-defendant was innocent. This was an actual conflict that impaired the 
defendant's case. In the other, a lawyer for a man named Dukes persuaded him to 
plead guilty and then sought leniency for co-defendants by arguing that their 
cooperation had induced Dukes’s guilty plea. This was not a situation of adverse 
impact, the Court reasoned, because Dukes retained the right to plead guilty or not 
guilty. Id. 

68. 535 U.S. 162 (2002). 

69. Once murdered, the victim became a former client. When he was appointed 
to represent Mickens, the lawyer should have evaluated the conflict under Virginia’s 
standards for handling successive conflicts. 

70. Mickens, 535 U.S. at 177-179 (Kennedy, J., concurring). 

71. Id. at 181 (Stevens, J., dissenting). 
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72. Id. (emphasis added). 

73. Id. 

74. Id. at 190 n. 1 (Souter, J., dissenting). 

75. Justice Breyer, dissenting, questioned whether in this or similar cases, at the 
post-trial stage, it would be possible to prove whether the trial lawyer’s conflict of 
interest actually affected the lawyer’s judgment about what strategy to pursue, what 
witnesses to call, what arguments to make, and so on. Id. at 210 (Breyer, J., 
dissenting). 

76. United States v. Curcio, 680 F.2d 881 (2d Cir. 1982). 

77. Id. Nevertheless, a decision by a trial judge to accept a defendant’s informed 
consent to his lawyer’s conflict of interest is reviewable on appeal, and the 
appellate court may reverse the conviction if it finds that the conflict actually 
affected the representation. United States v. Fulton, 5 F.3d 605, 612 (2d Cir. 1993). 

78. See, e.g., United States v. Flanagan, 679 F.2d 1072 (3d Cir. 1982). 

79. 486 U.S. 153 (1988). 

80. Id. In California, the defendant has the ultimate call on choice of lawyer. 
Alcocer v. Super. Ct., 254 Cal. Rptr. 72, 75 (Ct. App. 1988). 

81. Restatement § 128, comment d(ii). 

82. For thoughtful discussions of conflicts of interest faced by lawyers in 
representing multiple members of families, see Steven H. Hobbs, Family Matters: 
Nonwaivable Conflicts of Interest in Family Law, 22 Seattle U. L. Rev. 57, 68 
(1998); Russell G. Pearce, Family Values and Legal Ethics: Competing Approaches 
to Conflicts in Representing Spouses, 62 Fordham L. Rev. 1253, 1274 (1994). 

83. Ishmael v. Millington, 50 Cal. Rptr. 592 (Ct. App. 1966). 

84. In re Houston, 985 P.2d 752 (N.M. 1999). 

85. For a synthesis of the various rules on joint representation of divorcing 
spouses, see Restatement § 128, reporter's note to comment c; see also, e.g., 
Marriage of Egedi, 88 Cal. App. 4th 17, 24 (2001). Some attorney websites 
describe a process through which a single lawyer will meet with both spouses and 
draft the jointly agreed documents in an amicable divorce. See, e.g., Pitler Family 
Law & Mediation, P.C., http://amicabledivorce.com (last visited Sept. 2, 2019). 

86. The conflicts that arise in estate planning matters are thoroughly explored in 
Teresa S. Collett, And the Two Shall Become as One. . . Until the Lawyers Are 
Done, 7 Notre Dame J.L. Ethics & Pub. Pol’y 101 (1993); Teresa S. Collett, 
Disclosure, Discretion or Deception: The Estate Planner’s Ethical Dilemma from a 
Unilateral Confidence, 28 Real Prop., Prob. & Tr. J. 683, 743 (1994); Geoffrey 
Hazard, Conflict of Interest in Estate Planning for Husband and Wife, 20 Prob. L. 1 
(1994). 

87. For sample letters to clients disclosing various types of conflicts of interest 
and requesting consent, see William Freivogel, Freivogel on Conflicts, 
http://www.freivogel.com (last visited Sept. 2, 2019). 

88. This really happened, although the misspelling was, obviously, of a different 
name. 
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89. See generally Charles Silver & Kent D. Syverud, The Professional 
Responsibilities of Insurance Defense Lawyers, 45 Duke L.J. 255 (1995). 

90. The Restatement addresses the law that governs a lawyer representing an 
insured person and takes the position that “the law governing the relationship 
between the insured and the insurer is . . . beyond the scope of the Restatement.” 
See Restatement § 134, comment f. 

91. For thoughtful exploration of the conflicts faced by insurance defense 
lawyers, see Geoffrey Hazard, Triangular Lawyer Relationships: An Exploratory 
Analysis, 1 Geo. J. Legal Ethics 15 (1987); John Leubsdorf, Pluralizing the Lawyer- 
Client Relationship, 77 Cornell L. Rev. 825 (1992). 

92. Restatement § 134, comment f. 

93. Id. 

94. Id. 

95. Restatement § 60, comment /. 

96. Parsons v. Continental Nat'l Am. Grp., 550 P.2d 94 (Ariz. 1976). 

97. Id. at 98. 

98. Id. at 99. 

99. See also Rule 5.4(c), which states: “A lawyer shall not permit a person who 
recommends, employs, or pays the lawyer to render legal services for another to 
direct or regulate the lawyer’s professional judgment in rendering such legal 
services.” 

100. Restatement § 134, comment f. 

101. Id. 

102. Id.; see, e.g., Nandorf, Inc. v. CNA Ins. Cos., 479 N.E.2d 988 (Ill. App. Ct. 
1985). If the insurer selects the alternate lawyer, the insured must give informed 
consent. See, e.g., N.Y. State Urban Dev. Corp. 

v. VSL Corp., 738 F.2d 61 (2d Cir. 1984). 

103. Restatement § 134, comment f, reporter’s note. 


104. Id. illus. 5. 
105. Id. comment f. 
106. Id. 

107. Id. 


108. Parsons, supra n. 96. 

109. The discussion is this section draws on Austin T. Fragomen Jr. & Nadia H. 
Yakoob, No Easy Way Out: The Ethical Dilemmas of Dual Representation, 21 Geo. 
Immigr. L.J. 621 (2007). 

110. 20 C.F.R. § 656.12(b). 

111. Fragomen & Yakoob, supra n. 109, at 636-640. 

112. A similar array of issues may arise if a lawyer is representing a group of 
clients who are not certified as a class, but whose claims are settled jointly. See 
Rule 1.8(g); Restatement § 28, comment d(i); and the next section of this chapter. 

113. Gregg H. Curry, Conflicts of Interest Problems for Lawyers Representing a 
Class in a Class Action Lawsuit, 24 J. Legal Prof. 397 (1999). For discussion of 
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these issues, see Samuel Issacharoff, Class Action Conflicts, 30 U.C. Davis L. Rev. 
805 (1997) (discussing Fed. R. Civ. P. 23 in depth, but not even mentioning Rule 
1.7); Deborah Rhode, Class Conflicts in Class Actions, 34 Stan. L. Rev. 1182 
(1982). 

114. Derrick A. Bell Jr., Serving Two Masters: Integration Ideals and Client 
Interests in School Desegregation Litigation, 85 Yale L.J. 470 (1976). Bell argues 
that the ABA's ethics standards “provide only broad and uncertain guidance on the 
issues of control of litigation and conflict of interest as they affect civil rights 
lawyers” but that, at least in class actions, judges could do more to protect class 
members with differing viewpoints by allowing more intervention and by creating 
subclasses as needed, each represented by its own lawyers. Id. at 502, 508-511. 

115. Restatement § 128, comment d(iii). 

116. Nancy J. Moore, Who Will Regulate Class Action Lawyers?, 44 Loy. U. Chi. 
L.J. 577, 580 (2012). Moore suggests, however, that Rule 23 should be amended to 
treat interclass conflicts as presumptively disqualifying. Id at 588-589. 

117. Fed. R. Civ. P. 23. 

118. Curry, supra n. 113, at 408-410. 

119. Lazy Oil Co. v. Witco Corp., 166 F.3d 581 (3d Cir. 1999). 

120. In re Payment Card Interchange Fee & Merch. Disc. Antitrust Litig, 827 
F.3d 223 (2d Cir. 2016), cert. denied by Photos Etc. Corp. v. Home Depot U.S.A., — 
U.S. —, 137 S. Ct. 1374 (2017). The court based its decision on Fed. R. Civ. P. 
23(a)(4) (requiring adequate representation for class members). 

121. See, e.g., Amchem Prods. v. Windsor, 521 U.S. 591 (1997); Castano v. 
American Tobacco Co., 84 F.3d 734 (5th Cir. 1996). But see cases such as Martin v. 
Behr Dayton Thermal Prods., 896 F.3d 405 (6th Cir. 2018) (one of several more 
recent cases permitting class actions in the context of a mass tort). Professor Linda 
Mullenix describes how lawyers were at first successful in bringing class actions in 
mass tort cases until the mid-1980s, when both the Supreme Court and Congress 
limited the procedure. At that point, lawyers turned to aggregate settlements as an 
alternative. Mullenix observes that “like one’s parents’ old music, for this new [post- 
1980s] generation . . . the class action rule seems a dated (if not embarrassing) 
passion of a previous generation. . . .” Linda S. Mullenix, Reflections of a 
Recovering Aggregationist, 15 Nev. L.J. 1455, 1466 (2015). Mullenix does not 
believe this is a positive development. She observes that “in the twenty-first century 
the pervasive aggregate litigation conversation centers on attorney fees. . . . [A]n 
unattractive sub rosa ‘greed is good’ mentality seems to pervade the modern 
aggregate litigation landscape; the idealism that characterized old-school class 
action lawyers [with their emphasis on deterring and punishing wrong-doing, and 
providing compensation to small claimants] seems a naive artifact of an earlier era.” 
Id. at 1476-1477. 

122. Howard Erichson, A Typology of Aggregate Settlements, 80 Notre Dame L. 
Rev. 1769, 1772 

(2005). 
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123. A similar issue arises in the context of criminal cases, when a lawyer 
represents several co-defendants and the prosecutor offers a single plea 
agreement to which all of the defendants must consent. 

124. Adam Liptak, In Vioxx Settlement, Testing a Legal Ideal: A Lawyer’s 
Loyalty, N.Y. Times, Jan. 22, 2008. Professor Cohen’s letter is available at 
http://www.pointoflaw.com/archives/004680.php (last visited Sept. 2, 2019). 

125. Beasley Allen, Vioxx Settlement Wraps Up, Jere Beasley Report (Sept. 14, 
2010), http://www.jerebeasleyreport.com/2010/09/vioxx-settlement-program-wraps- 
up/. 

126. Erichson, supra n. 122, at 1769 (explicating a typology of aggregate 
settlements and explaining his view of how the disclosure rule should apply to the 
various types of settlements). 

127. In re Hoffman, 883 So. 2d 425 (La. 2004). 

128. ABA Standing Comm. on Ethics & Prof’l Responsibility, Formal Op. 06-438. 

129. ABA Annotated Model Rules of Professional Conduct 149 (6th ed. 2007). 

130. Attorney Diane Karpman, quoted in Limits on Aggregate Settlements Could 
Bind Usefulness of Nonclass Multiplaintiff Lawsuits, 75 U.S.L.W. 2767 (June 19, 
2007). One of the problems is the difficult logistics of communicating fully with 
hundreds of different plaintiffs. Another is that some will decline to settle, or demand 
different terms, after they receive full explanations, and any changes in the terms at 
that stage may cause the defendant to refuse to settle. Also note that since the 
details of a settlement are affected by a particular offer, it is impossible to obtain 
advance consent (e.g., in a retainer). 

131. Id. (presentation of Paul Rheingold). 

132. See cases collected in Lynn A. Baker, Aggregate Settlements and Attorney 
Liability: The Evolving Landscape, 44 Hofstra L. Rev. 291, 292 n. 2 (2015). 

133. Id. at 316-318. 

134. Id. at 320. 

135. See Straubinger v. Schmitt, 792 A.2d 481 (N.J. Super. Ct. App. Div. 2002) 
(where claims of passenger and driver in the aggregate exceeded the defendant's 
insurance limit; it was not proper for the lawyer to continue to represent both 
plaintiffs absent informed consent). Problem 6-4, The Injured Passengers, Scene 2, 
presents such a situation. 
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CHAPTER 9 


Conflicts of Interest 
Between Lawyers and 
Clients 


A. Legal fees 


Lawyer-client fee contracts 

Regulation of hourly billing and billing for expenses 
Contingent fees 

Forbidden and restricted fee and expense 
arrangements 

Fee disputes 

Dividing fees with other firms or with nonlawyers 
Payment of fees by a third party 
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B. Lawyer as custodian of client property 
and documents 


1. Client trust accounts 
2. Responsibility for client property 
3. Administering estates and trusts 
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C. Conflicts with lawyers’ personal or 
business interests 


In general 

Business transactions between lawyer and client 
Gifts from clients 

Sexual relationships with clients 

Intimate or family relationships with adverse lawyers 
Imputation of lawyer-client conflicts to other lawyers 
in a firm 
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Chapters 6, 7, and 8 discussed the issues that lawyers typically 
recognize as “conflicts of interest.” In this chapter, we explore 
another, more subtle, set of conflicts inherent in all lawyer-client 
relationships: conflicts between the lawyer’s own interests and those 
of the client. Lawyers have their own lives, which inevitably include 
financial needs, family and social life, leisure, self-care, etc. To what 
extent do these aspects of life conflict with representing clients and 
adhering to the rules of professional conduct? 
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Gollum 


“My fees are quite high, and yet you say you have little money. 
I think I'm seeing a conflict of interest here.” 


Hypothetically, a lawyer who sought to avoid all possible conflicts 
between her own interests and those of her client might 


represent only one client for her entire career. 

work for the client without charging a fee, since fee 
agreements involve some level of conflict between the 
interests of the lawyer and those of the client (the lawyer wants 
to be paid more, the client wants to pay less); 

avoid buying property from or doing any business with the 
client, or with anyone whose property or business interests 
might have some impact on the client; and 

make no other time commitments to activities such as family 
vacations or hobbies that might interfere with the lawyer’s 
ability to devote her full attention to the client’s interests. 
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The list above is absurd, obviously. The point is that lawyers 
encounter conflicts between their interests and the interests of clients 
all the time. A lawyer must develop sensitivity to the whole spectrum 
of possible conflicts of interest that are not discussed in formal rules. 
Lawyers are not expected to forgo having families, taking vacations, 
or representing other clients to avoid conflicts of interest. However, 
lawyers should be attentive to the constant collision of these 
competing interests and should exercise judgment about how to 
juggle them. While most lawyers are deeply committed to doing their 
level best on their clients’ behalf, some lawyers allow their own 
financial interests to compromise their pursuit of client interests. Many 
examples of this problem will be examined below. 

In this chapter, we explore some of the possible conflicts between 
the interests of clients and lawyers. Some lawyers set fees without 
adequate consultation with clients or disclosure to them. Some 
engage in deliberate theft and deception in billing for fees and 
expenses. Many lawyers employ standard practices in contracting 
with clients that allow lawyers almost unfettered discretion in setting 
fees. Some lawyers steal client money or property or pursue 
problematic business transactions with their clients. 

The first part of this chapter looks at lawyer-client fee contracts. It 
explains the types of fee arrangements lawyers use, the rules 
requiring that fees be reasonable, the principle that lawyers should 
communicate with clients about fees, and the requirements for 
modification of fee agreements. We then examine the developing law 
on regulation of lawyer billing practices and restrictions on use of 
contingent fees by lawyers. We consider some particular fee and 
expense arrangements that have been prohibited or restricted, such 
as providing financial assistance to clients during representation. 
Then we discuss the law relating to fee disputes between lawyers 
and clients, collection of fees by lawyers, the rules governing division 
of fees between lawyers who are not in the same firm, limits on fee- 
sharing with nonlawyers, and restrictions on payment of legal fees by 
someone other than the client. 

The second part of the chapter looks at rules governing lawyers 
who have custody of clients’ documents or property. We discuss the 
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rules on management of client trust accounts, on duties relating to 
client property, and on administration of estates and trusts for clients. 

The final part of the chapter examines other conflicts between the 
interests of lawyers and clients. We explain the restrictions on 
business transactions and sexual relationships between lawyers and 
clients, the handling of situations in which two opposing lawyers are 
family members, and the imputation of lawyer-client conflicts to other 
lawyers in a firm. 


A. Legal fees 


1. Lawyer-client fee contracts 


When a client hires a lawyer to represent him, the client and the 
lawyer enter into a contract. The contract may involve a formal written 
agreement, or it may involve a conversation followed by a perfunctory 
letter in which the lawyer confirms how much she will charge for each 
hour of her time. Regardless of whether the terms are written or oral, 
the hiring of a lawyer creates a contract that is subject to all the usual 
rules of contract law. If the client fails to pay the fee, the lawyer may 
sue the client for breach of contract. Likewise, if the lawyer fails to do 
the work she was hired to do or does it poorly, the client may sue for 
breach of contract. If, in the course of making a contract, a lawyer 
deceives a client about the cost or nature of the service to be 


provided, the contract might be voidable for misrepresentation. | 

In addition to the rules of contract law, lawyer-client fee contracts 
are governed by the relevant state ethics code. In bankruptcy, 
probate, public benefits, and other areas, additional rules are 
imposed about how billing is to be done and how much a lawyer may 


charge.” 


a. Types of fee agreements 


About 70 percent of legal services provided by American lawyers are 
billed on the basis of time spent. Ninety-one percent of the billings of 
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large corporate law firms are based on hourly fees.* Some firms 
charge only for lawyer time, but other firms also charge for the time of 
paralegals and secretaries. In personal injury cases, plaintiffs’ lawyers 
often charge contingent fees in which the lawyer gets a percentage of 
the damages (if any) that are paid to the client. If the client receives 
no recovery, the lawyer gets nothing. In recent years, some lawyers 
have begun to experiment with other methods of billing. Some charge 
flat fees for certain standard services. Some use fee schedules in 
which specified fees are charged for particular tasks. 

In recent years, corporate clients have become much more 
concerned about controlling expenditures for outside counsel fees. 
Some have adopted policies restricting what outside counsel may bill 
for. Some invite competitive bidding by law firms for various projects. 
Many corporations hire several different law firms to handle different 


matters.° 

Individual clients typically have far less bargaining power in 
negotiating fee arrangements than institutional clients. When clients 
consult lawyers for the first time, the lawyers may inform new clients 
of their hourly rates. At that time, lawyers often require initial 
payments from clients against which the first hours will be charged. 
Despite the confusion, both the agreements that initiate most lawyer- 
client relationships and the initial fees that clients pay are usually 
called “retainers.” Clients rarely question retainer fees or bargain 
about their size. Lawyers are not required to charge retainer fees, but 
charging for a certain number of hours in advance is common when a 
lawyer is going to be paid on the basis of time spent and the lawyer 
and client do not already have an ongoing relationship. 

Lawyers often provide little information to individual clients about 
the projected cost of the service. It is difficult to predict how much 
time legal work will take, but this approach to fee contracts requires a 
client essentially to sign a blank check for legal services. A client who 
is unhappy with his legal bills could fire the lawyer and stop the meter, 
but hiring a replacement lawyer may increase the overall cost of the 
services sought. A new lawyer would have to learn the case afresh 
and might, in the long run, charge just as much as the previous 
lawyer. Many clients wind up feeling blindsided by the steep legal bills 
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and angry that they were not given more information at the outset of 
the representation about the likely total cost. 


b. Reasonable fees 


The ethical rules impose a few “bright-line” restrictions on legal fees, 
and case law imposes some additional boundaries, but lawyers have 
wide discretion in deciding how much to charge. Rule 1.5(a) requires 
that fees be reasonable and provides a shopping list of criteria that 
lawyers should use to evaluate whether they are charging reasonable 


fees.® 


Rule 1.5(a) 

A lawyer shall not make an agreement for, charge, or 
collect an unreasonable fee or an unreasonable amount for 
expenses. The factors to be considered in determining the 
reasonableness of a fee include the following: 

(1) the time and labor required, the novelty and 
difficulty of the questions involved, and the skill 
requisite to perform the legal service properly; 

(2) the likelihood, if apparent to the client, that the 
acceptance of the particular employment will preclude 
other employment by the lawyer; 

(3) the fee customarily charged in the locality for 
similar legal services; 

(4) the amount involved and the results obtained; 

(5) the time limitations imposed by the client or by 
the circumstances; 

(6) the nature and length of the professional 
relationship with the client; 

(7) the experience, reputation, and ability of the 
lawyer or lawyers performing the services; and 

(8) whether the fee is fixed or contingent. 
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Tm certain I speak for the entire legal profession when 
I say that the fee is reasonable and just.” 


Lawyers have been disciplined for charging unreasonable fees, but 
the guidance offered by this rule makes it difficult for any lawyer to 
know whether a particular fee would violate the rule. In evaluating 
whether a fee is reasonable, the courts rely on various combinations 


among the eight factors listed.’ The table that follows offers some 
examples of cases in which fees have been found to violate Rule 1.5. 


Unreasonable fees: A few examples 


Fees could be found For example: 
unreasonable: 


if the lawyer charges North Dakota, 2006: An elderly client signed a retainer 
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a higher than usual 
rate because he is 
unfamiliar with the 
law and charges for 
the time of an 
assistant as if it were 
his own time. 


if the fee charged is 
disproportionate to 
the services provided. 


if the lawyer requires 
a client to have sex 
with him as part of his 
fee. 


if the lawyer 
fabricates or inflates 
records of time or 
expenses, bills for 
time not worked, bills 
lawyer rates for 
nonlawyer work, or 
engages in other 
dishonesty about 
what the lawyer is 
billing for. 
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agreeing to pay a lawyer $275 per hour for “all attorney’s 
time and services expended” to administer a simple 
estate mainly of cash. The lawyer’s usual rate was about 
$200, but he charged more because he did not know the 
state’s law. His assistant did some of the work, but the 
lawyer billed it as if it were his own time. The client did 
not object to the fees, but a beneficiary did. The lawyer 
was reprimanded and forced to disgorge about a third of 


his fee.® 


South Dakota, 2000: A lawyer was publicly censured for 
charging more than $47,000 for representing a client on 


a standard child custody and support matter.2 


Louisiana, 2004: A lawyer tried to coerce a client facing 
a misdemeanor drug charge to have sex with him as a 
late payment fee. In a recorded conversation, he 
analogized his demand for sex “as a penalty fee, like, [on 
a] Discover card.” The lawyer was suspended for two 
years. A dissenting judge noted that the lawyer and his 


client had previously had consensual sex, 10 


Colorado, 2017: An associate failed to meet her law 
firm’s target of 1,850 billable hours per year. Fearing that 
she would be fired, she inflated the amount of time she 
had worked on various matters, overbilling the clients by 
nearly $40,000. Her license was suspended for nine 


months. | 


Illinois, 2019: An associate at Kirkland & Ellis, whose 
disclosed rate was $450 per hour, confessed to “years of 
overbilling.” He recorded more time than he had actually 
spent on client matters. He inflated his hours because of 
what he “perceived to be the firm’s billing expectations.” 


He lost his job, and a disciplinary investigation ensued. 12 


Wisconsin, 1994 and 2001: A lawyer who contracted 
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with the public defender to serve indigent clients billed 
for 16 to more than 24 hours a day and for fictitious 
travel from a remote office. He was convicted of theft by 


fraud and sentenced to five years in jail.1° 


if the lawyer bills a Delaware, 2005: A lawyer charged more than $25,000 
client for providing for work on one estate when the lawyer took longer than 
little or no service, or 15 years to complete the work; the lawyer charged a 
for providing similar amount on a different estate in which he failed to 
inadequate service. file an inventory or accounting. The lawyer was 


suspended from practice for three years. |4 


Relatively small fees sometimes have been found unreasonable. In 
Oklahoma in 2003, a legal fee of $750 was found unreasonable 
because the lawyer could not prove having done any work to earn 


it.15 Very large fees sometimes have been found reasonable. A 
Nebraska court in 1997 found a fee agreement that might produce a 
fee of $4 million not to be excessive. The lawyer was providing 
services relating to a business venture that was unlikely to succeed. 
He was to receive no fee unless it succeeded. Also, the lawyer had 
already expended $250,000 worth of time on the project and had lost 
other business as a consequence. '® 

Much of the calculus of what is reasonable depends on the norms 
in a local legal community and in a particular area of practice. But 
there is reason to believe that the price of legal services is not very 
well controlled through competition. Legal services are intangible, so 
it is difficult for clients to compare the quality of services offered by 
different firms or to judge whether one firm will do the work more 
quickly and efficiently than another. 

Many industries have publications that evaluate and compare the 
services provided by different vendors. A local consumer magazine, 
for example, might publish a comparative survey of the price and 
quality of work of the auto mechanics in a particular community. While 
lawyer-rating websites are being established,!’ as a general rule, 
consumer information about lawyers is scarce. Many clients have 
very limited information about the lawyers or firms that they hire. 
Although clients may learn something from a firm’s advertising, 
website, or brochures, it is difficult for most clients to ascertain which 
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firm will provide better service or to learn anything about the potential 
cost of services. 

Between 2000 and 2019, the price of legal services increased at a 
rate of 3.5 percent per year, compared to an overall inflation rate of 


2.1 percent. 18 Hourly rates for partners at the largest corporate law 
firm climbed even more rapidly, rising 8 percent from 2017 to 2018 to 


a median of $354 per hour.'9 By 2012, partners who charged more 
than $1,000 per hour were no longer rare,29 with one partner 


charging $1,800 per hour.2! One lawyer who charged $1,100 an hour 
earned less than 20 percent of his income based on hourly billing 
because he was able to earn even more money using other methods 


to calculate fees.22 


Matter of Fordham:2? When a fee may be 
considered excessive 


In March 1989, Timothy Clark, age 21, was stopped by the police for 
speeding. When the police discovered that the car was unregistered, 
that Clark was driving with a suspended license, and that he had a 
full quart of vodka in the car, they gave Clark a field sobriety test, 
which he failed. He was then arrested and taken to a police facility 
where he submitted to two breathalyzer tests, which showed his 
blood alcohol level to be .10 and .12. He was charged with driving 
under the influence of alcohol. 

He and his father consulted three lawyers, who offered to 
represent him for amounts between $3,000 and $10,000. During this 
period, Clark’s father happened to go to Laurence Fordham’s house 
to service an alarm system. While there, he told Fordham’s wife about 
the arrest. She suggested that he talk to Fordham, who was the 
managing partner of Foley, Hoag and Eliot, a major Boston law firm. 
Fordham told father and son that he had never represented anyone in 
a driving case or, for that matter, in any criminal matter, but that he 
was hard working and believed that he could competently represent 
Timothy. He also said that he worked at an hourly rate and billed 
monthly, and that others in his firm would also work on the case. The 
Clarks agreed to hire Fordham. 
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m going to get you acquitted, but I want my fee to be a lesson to you.” 


After much work on the case, Fordham filed a pretrial motion 
requesting suppression of the breathalyzer tests on the ground that 
state law rendered them valid only if they were “within” .02 of each 
other. He argued that results of .10 and .12 were not “within” .02. The 
judge acquitted Clark. Fordham had come up with a defense that no 
criminal defense lawyer in Massachusetts had ever hit upon. 

Meanwhile, Fordham had been sending monthly bills to Clark’s 
father. The bills totaled $50,022, representing 227 hours of work, two- 
thirds of which were performed by Fordham himself. Clark expressed 
concern after receiving bills for $17,050 for Fordham’s first three 
months of work, from March through May, but he paid $10,000 in 
June 1989. Fordham told Clark at that time that most of the work on 
the matter was done, except for the trial. When Mr. Clark failed to 
make additional payments, Fordham asked him to sign a promissory 
note, which he did. Fordham sent Clark’s father a bill for $13,300 in 
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July and a bill for $35,022 six days before the scheduled trial date in 
October. That bill included a $5,000 “ retroactive increase.” In early 
November, Fordham sent a bill for an additional $15,000. 

After Mr. Clark complained to the bar that the fee was 
unreasonable, the bar counsel charged Fordham with violating the 
rules on fees. The bar counsel stipulated, along with Fordham, that 
“that all the work billed by Fordham was actually done, . . . that 
Fordham and his associates spent the time they claim to have spent, 
[and] that Fordham acted conscientiously, diligently, and in good faith 
in representing Timothy and in his billing.” Expert witnesses testified 
before a review board and disagreed about whether the charge was 
unreasonable, though even those who thought it was reasonable 
conceded that the usual charge for a similar case was $10,000 or 
less. The review board dismissed the charge against Fordham, 
finding that his fee was reasonable. 

On appeal, Massachusetts’ highest court acknowledged that 
Fordham’s work was novel and successful, and that Fordham had 
disclosed his lack of criminal law experience at the outset of the 
representation. Nevertheless, the court reversed the finding that the 
fee was reasonable. Although Clark knew that Fordham’s fee was 
$200 an hour, Fordham had never estimated how many hours the 
case would require. The court found that Fordham had spent many 
hours preparing himself to work in an area of law that was new for 
him, and the fee was objectively out of line with other lawyers’ fees 


for comparable work. Fordham was publicly censured.24 


Questions about Fordham 


1. No one would quibble with a lawyer who spent extra time on a 
case to increase the odds of getting a desired result for a 
client. The issue in this case is whether a lawyer may bill for 
the extra time. There is no indication that Fordham was lying 
about the amount of time he actually worked. The parties 
stipulated that he and his associates really spent 227 hours on 
the case. Do you think that Fordham billed Clark for too many 
hours on Timothy Clark’s matter? 
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. Review the standard for a reasonable fee under Rule 1.5(a). 
This was the standard applied in the Fordham case. Is the 
guidance provided by the rule clear enough to be a basis for 
discipline? How, if at all, could it be clarified by amending it? 


. Should the court have concluded that the fee was reasonable 


because the client signed a promissory note after he first 
objected to the fee? 


. The court noted that one of the bills included an additional 


amount for a retroactive rate increase. Assuming this was the 
first that Clark knew about the rate increase, was this proper? 

. The general concept behind hourly billing is that if a lawyer 
contracts to bill by the hour, and honestly and diligently works 
the actual number of hours billed to the client, the resulting fee 
should be regarded as reasonable. Should the courts follow 
this principle as to lawyers who bill for “initial study time’? 
Should a lawyer be allowed to bill for study time if she 
discloses to her client that she is inexperienced in the area of 
law in question and intends to charge the client for learning a 
new field? 

. Several years after the Fordham case was decided, the 
attorney general of Massachusetts hired several law firms, on 
a contingent fee basis, to assist it in novel and highly uncertain 
litigation against several tobacco companies, in which it 
claimed damages for the state’s expenses in providing medical 
treatment for cancer victims over many decades. At the time, 
the tobacco industry had won 800 court cases and had never 
lost a case. The law firms declined to work on the case unless 
the state was willing to pay 25 percent of any damages that 
the state was awarded. They urged that this fee was 
appropriate because they would have to devote the time of 
more than 100 lawyers to this work with no certainty that they 
would ever be paid. The state agreed to these terms, in 
writing. Eventually, the state won an $8.3 billion settlement 
from the tobacco companies, but the public (and the state 
government) balked at paying approximately $2 bil lion to the 
lawyers. If the firms had charged by the hour, at their normal 
rates, the bill would have been about $20 million. The state 
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agreed to pay only $775 million, and two law firms sued the 
state for $1.2 billion, their share of the balance owed under the 


contingent fee agreement.2° Should the lawyers have won 
their suit against the state? 


c. Communication about fee arrangements 


Many conflicts between lawyers and clients over fees are caused by 
inadequate disclosure about fees at the outset of the representation 
or inadequate consultation with the client about fees as the 
representation progresses. Rule 1.5(b) requires lawyers to make 
some disclosures to clients about the fees they intend to charge. 


Rule 1.5(b) 

The scope of the representation and the basis or rate of 
the fee and expenses for which the client will be responsible 
shall be communicated to the client, preferably in writing, 
before or within a reasonable time after commencing the 
representation, except when the lawyer will charge a 
regularly represented client on the same basis or rate. Any 
changes in the basis or rate of the fee or expenses shall also 
be communicated to the client. 


Let’s examine what this rule requires. 
What must be disclosed? 


A lawyer must disclose information about the scope of the 
representation. What does this mean? A comment says that the 
lawyer must disclose “the general nature of the legal services to be 
provided.” Perhaps this comment isn’t very helpful to lawyers who are 
trying to draft letters to their clients. The term “general nature” doesn't 
add very much to the term “scope.” 

A lawyer must disclose the “basis or rate of the fee and 
expenses.” The comments suggest that a lawyer must disclose 
information about “the lawyer’s customary fee arrangements” and 
“the basis, rate, or total amount of the fee and .. . any costs or 
expenses or disbursements” that will be charged to the client. If the 
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lawyer is billing by the hour, then the lawyer should reveal his hourly 
rate. If the client will be billed 25 cents a page for photocopying or 
charged for the cost of hiring a court reporter for a deposition, the 


client should be so informed.2° 
Must the disclosure be in writing? 


No, unless the lawyer intends to charge a contingent fee (see below). 
The rule recommends but does not require that the disclosure be in 
writing. The Ethics 2000 Commission recommended that the word 
“preferably” be eliminated from the rule; this change would have 
required a written disclosure. The ABA House of Delegates, however, 
rejected this suggestion, preferring to give lawyers the discretion to 
decide whether to disclose information about fees and expenses in 
writing. One group of lawyers that specializes in reviewing legal bills 
by other firms has published a model “Client-Friendly Retention 
Agreement” to create a “more level relationship” between lawyers and 


clients.2/ 


Does the lawyer have to disclose fee and expense information 
before starting work on the matter? 


No. The rule says the disclosure must occur “before or within a 
reasonable time after commencing the representation.” If a client 
needs services urgently, such as a jailed client who needs legal 
assistance in order to be released, it might be appropriate to 
postpone discussion of fee information until after the work has begun. 
Absent such circumstances, principles of contract law require 
articulation of terms before an enforceable fee agreement comes into 


existence.28 


Must the lawyer estimate the amount of time she will spend or 
the total fee? 


No. Auto repair people (who also bill by the hour) must give written 


estimates before providing services,7? but lawyers are not required to 
do so. Some lawyers urge that it is impossible to estimate the cost of 
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legal services because it is so hard to predict how much time a matter 
will require. 

Even though such disclosure is not required and can be difficult to 
calculate, it is good business practice to provide clients with a realistic 
assessment of the possible cost of the representation. One reason 
why people don’t trust lawyers is that so many clients have been 
blindsided by legal fees far higher than they had been led to 
expect.°° A client who commits time and money to a relationship with 
a lawyer but who gets no price information until a bill arrives may feel 
that she was manipulated into an agreement. Even if the client 
doesn't object to the first bills from the lawyer, she may become 
increasingly concerned as months pass and the total fee climbs 
beyond her cost expectations and perhaps beyond her means. 

A lawyer who wants good relations with clients whose resources 
are limited would be well advised to be transparent about fees 
throughout the representation. If a lawyer is uncertain about the 
amount of time a matter will consume, the lawyer could provide an 
estimate at the outset of the representation and keep the client 
informed should it appear that the fee will substantially exceed the 
initial estimate. The lawyer and client also might agree to a ceiling on 
what the lawyer will charge for a specified service. 


PROBLEM 9-1 


AN UNREASONABLE FEE? 


A lawyer called one of the authors for advice about a situation 
similar to the one described in this problem. 


Ingrid Sanders hired a lawyer, Colin Horlock, to settle a dispute 
with her landlord about who was responsible for the cost of 
cleanup and renovation following a flood in her luxury 
apartment. The landlord had refused to cover the repairs. The 
work cost Ingrid $70,000. Colin told Ingrid that his rate was 
$250 per hour, and she agreed that he should pursue the 
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matter. Colin and Ingrid met only once after their initial 
interview. The meeting occurred several months after she 
retained him. In the meeting, he described what he’d done so 
far, and he told her that he had already put in 88 hours, but he 
did not specify the size of her bill up to that point. He explained 
that there was still much work to do, and she said, “You're 
making some progress. Keep going and get that guy.” 

He pursued the matter vigorously, devoting so much time to 
the matter that his bills to Ingrid totaled $45,000. Initially, Colin 
spent many hours on legal research into a landlord’s 
responsibility for repairs caused by flooding. He spent even 
more time on fact investigation. He interviewed many other 
tenants in Ingrid’s building to determine what, if any, problems 
they had had with the landlord, what costs they had incurred 
as a result of the flood, and whether the landlord had 
reimbursed them for those costs. Then he persuaded the 
landlord’s lawyer to participate in a mediation process, which 
took many hours of time but ultimately produced no settlement. 
Eventually, Colin filed a lawsuit and deposed the landlord and 
the landlord’s accountant. 

When Ingrid got the bill from Colin, she was aghast. She 
came to consult you about whether Colin’s bill was excessive. 
Ingrid pointed out to you that even if she ultimately collected 
the full $70,000 from the landlord for the repair work, she 
would have spent most of that amount on the legal fees to 
obtain this recovery. 


1. How would you evaluate whether Colin actually has charged 
an excessive fee? What other information do you need? 

2. Apart from Rule 1.5, has Colin violated any other duties to 
Ingrid under the rules of professional conduct or other law? 


d. Modification of fee agreements 


If a lawyer represents a client over a long period of time, the lawyer’s 
regular hourly rate might increase during that period. In contractual 
terms, the lawyer is seeking a modification of an ongoing contract. An 
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agreement modifying an initial contract is enforceable if it is “fair and 
equitable in view of circumstances not anticipated by the parties 


when the contract was made.”°' 

The courts vary in the standards imposed for enforcement of fee 
modification contracts. Some cases hold that a lawyer may not simply 
notify a client of an increase in the hourly rates charged.° Others 
require client consent before a lawyer increases the percentage of a 


settlement retained as a contingent fee. If a lawyer holds up 
distribution of a settlement until the client consents, the consent may 


be invalid.34 


PROBLEM 9-2 


RISING PRICES 


You are representing Ahmed Halim in a civil lawsuit against 
Melinda Ramirez. You have filed a complaint and deposed 
Ramirez, but much remains to be done. Last week your 
landlord notified you that he will soon raise your office rent by 
20 percent. Yesterday, your secretary asked for a substantial 
raise. These and other recent events have led you to decide 
that you must increase your hourly rate from $200 to $215. 
You have more than 100 current clients. 
How should you handle the rate increase? Should you 


e simply include a notice in your next month’s bills, explaining 
that your hourly rate has increased; 

e send a letter to all your clients explaining that you must 
increase your hourly rate and notifying them of the reasons 
and when the prospective increase will take effect; 

e send such a letter, but also ask the clients to assent to the 
modification by signing and returning the letter; or 

e maintain your present rate for current clients such as Halim 
and charge the higher rate only to new clients? 
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2. Regulation of hourly billing and billing for 
expenses 


Until about 1990, many lawyers sent their clients bills that said only 
“for professional services rendered” and then listed an amount to be 
paid. Few clients inquired as to how the total was arrived at. Since 
then, however, many clients have become less trusting of their 
lawyers and have demanded more information about the basis of 
their legal bills. One reason for the decline in trust of lawyer billing 
practices is that there have been numerous public examples of 
lawyers who have engaged in billing and expense fraud. Some of 
these cases have involved lawyers who inflated the number of billable 
hours they recorded, who worked more hours than necessary to 
complete a task, or who billed clients at professional rates for time 
they spent doing ministerial tasks. Some cases have involved lawyers 
who billed clients for personal expenses or who marked up the actual 
cost of legitimate expenses. Although many lawyers are scrupulously 
honest about how they calculate fees, some lawyers engage in 


various forms of chicanery to generate higher bills.°° 
How many lawyers engage in unethical billing practices? 


No one really knows how many lawyers have engaged in occasional 
“padding” or in even more serious misrepresentation of their time or 
expenses, but scholarship provides tentative answers. Professor 
William Ross of Cumberland Law School conducted a study of 251 
randomly selected lawyers in 2006- 2007. Two-thirds of them knew of 
instances of bill padding. More than a third reported billing two clients 
for work performed at the same time or rebilling for work that they 
recycled without alteration. Nearly half believed that billing two clients 
for work performed simultaneously was ethical, even though the ABA 


had formally condemned it.36 
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Professor Susan Saab Fortney 


In 1999- 2000, Professor Susan Saab Fortney of Texas A & M 
School of Law sent a survey on billing practices and other questions 
to a group of randomly selected law firm associates in Texas. She 
received responses from 487 lawyers. Eighty-six percent of her 
respondents reported that they had not engaged in double-billing, and 
83 percent reported that they had not billed clients for recycled 


work,°/ meaning that about one in six lawyers in this group indirectly 
admitted to double-billing or billing for recycled work. 

These surveys suggest that a very high percentage of lawyers are 
careful about keeping accurate time records when billing clients, but 
that between 15 and 50 percent of American lawyers at least 
occasionally engage in dishonest billing practices. Although bill 
padding is very difficult to detect, the public did get a glimpse behind 
the curtain when an exchange of e-mails within the giant law firm of 
DLA Piper was disgorged in the course of a lawsuit by a client 
alleging overbilling by the firm. One e-mail read, “Churn that bill, 
baby.” Another one exclaimed, “I hear we are already 200k over our 
estimate — that’s Team DLA Piper!” A third lawyer at the firm 
observed, “Now Vince [the lawyer in charge] has random people 
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working full time on random research projects in standard ‘churn that 
bill, baby!’ mode. . . . That bill shall know no limits.”°° 


Isn’t it obvious that if a lawyer is billing based on time worked, 
the lawyer is obliged to keep accurate time records and not to 
“fudge,” “pad,” or even estimate? 


Perhaps it is, but apparently some lawyers either engage in this 
behavior anyway or do not perceive it as dishonest. Law firms make 
more money if they bill more hours, so there are financial reasons not 
to be too specific in guiding junior lawyers as to what is or is not 
proper in billing clients. Also, many firms pressure their lawyers to bill 
a certain number of hours. The firms set annual targets, often 
between 1,800 and 2,400 hours per year, and they give bonuses to 
lawyers who bill various astronomical numbers of hours.°2 This 
system creates incentives for lawyers to find ways to record extra 
hours — their incomes or even jobs depend on it. At some firms, the 
odds of being promoted or making partner are greatly improved by 
billing more hours than one’s peers.*9 

Some law firms are aware of the problems created by imposing 
targets on associates and tying compensation to billing. In 2009, DLA 
Piper reportedly claimed that it had eliminated associates’ billable 
hour requirements.*' But as of 2019, it still reports to the National 
Association of Law Placement that it has a minimum billable hour 


expectation for its associates.42 


Patrick J. Schiltz, On Being a Happy, Healthy, and 
Ethical Member of an Unhappy, Unhealthy, and 


Unethical Profession 
52 Vand. L. Rev. 871, 916-918 (1999) 


[Patrick J. Schiltz, a former law clerk to Justice Antonin Scalia, 
worked as an associate and then as a partner in a large law 
firm before resigning to teach at Notre Dame Law School. 
Later, he became associate dean at the University of St. 
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Thomas School of Law. In 2006, President George W. Bush 
appointed him to be a federal district judge in Minnesota.] 


Unethical lawyers do not start out being unethical; they start out 
just like you — as perfectly decent young men or women who have 
every intention of practicing law ethically. They do not become 
unethical overnight; they become unethical just as you will (if you 
become unethical) — a little bit at a time. And they do not become 
unethical by shredding incriminating documents or bribing jurors; they 
become unethical just as you are likely to — by cutting a corner here, 
by stretching the truth a bit there. 


Patrick J. Schiltz 


Let me tell you how you will start acting unethically: It will start 
with your time sheets. One day, not too long after you start practicing 
law, you will sit down at the end of a long, tiring day, and you just 
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won't have much to show for your efforts in terms of billable hours. It 
will be near the end of the month. You will know that all of the 
partners will be looking at your monthly time report in a few days, so 
what you'll do is pad your time sheet just a bit. 

Maybe you will bill a client for ninety minutes for a task that really 
took you only sixty minutes to perform. However, you will promise 
yourself that you will repay the client at the first opportunity by doing 
thirty minutes of work for the client for “free.” In this way, you will be 
“borrowing,” not “stealing.” 

And then what will happen is that it will become easier and easier 
to take these little loans against future work. And then, after a while, 
you will stop paying back these little loans. You will convince yourself 
that, although you billed for ninety minutes and spent only sixty 
minutes on the project, you did such good work that your client 
should pay a bit more for it. After all, your billing rate is awfully low, 
and your client is awfully rich. 

And then you will pad more and more — every two minute 
telephone conversation will go down on the sheet as ten minutes, 
every three hour research project will go down with an extra quarter 
hour or so. You will continue to rationalize your dishonesty to yourself 
in various ways until one day you stop doing even that. 

And, before long — it won't take you much more than three or four 
years — you will be stealing from your clients almost every day, and 
you won't even notice it. 

You know what? You will also likely become a liar. A deadline will 
come up one day, and, for reasons that are entirely your fault, you will 
not be able to meet it. So you will call your senior partner or your 
client and make up a white lie for why you missed the deadline. And 
then you will get busy and a partner will ask whether you proofread a 
lengthy prospectus and you will say yes, even though you didn’t. And 
then you will be drafting a brief and you will quote language from a 
Supreme Court opinion even though you will know that, when read in 
context, the language does not remotely suggest what you are 
implying it suggests. And then, in preparing a client for a deposition, 
you will help the client to formulate an answer to a difficult question 
that will likely be asked — an answer that will be “legally accurate” 
but that will mislead your opponent. And then you will be reading 
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through a big box of your client’s documents — a box that has not 
been opened in twenty years — and you will find a document that 
would hurt your client's case, but that no one except you knows 
exists, and you will simply “forget” to produce it in response to your 
opponent’s discovery requests. 

Do you see what will happen? After a couple years of this, you 
won't even notice that you are lying and cheating and stealing every 
day that you practice law. None of these things will seem like a big 
deal in itself — an extra fifteen minutes added to a time sheet here, a 
little white lie to cover a missed deadline there. But, after a while, 
your entire frame of reference will change. You will still be making 
dozens of quick, instinctive decisions every day, but those decisions, 
instead of reflecting the notions of right and wrong by which you 
conduct your personal life, will instead reflect the set of values by 
which you will conduct your professional life — a set of values that 
embodies not what is right or wrong, but what is profitable, and what 
you can get away with. The system will have succeeded in replacing 
your values with the system’s values, and the system will be profiting 
as a result. 
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“Is it right? ... Is it fair?’ Get a grip Carlton—we're a law firm!” 


Does this happen to every big firm lawyer? Of course not. It’s alla 
matter of degree. The culture in some big firms is better than in 
others. . . . The big firm at which | practiced was as decent and 
humane as a big firm can be. Similarly, some big firm lawyers have 
better values than others. | owe a lot to a partner who sacrificed 
hundreds of hours of his time and tens of thousands of dollars of 
income to act as a mentor to me and to many other young lawyers 
like me. At the same time, you should not under-estimate the 
likelinood that you will practice law unethically. It is true, for example, 
that not every lawyer knowingly and blatantly lies on his time sheets. 
But there is a reason why padding time sheets has been called “a 


silent epidemic.”4° 
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Do some firms train lawyers to be honest and ethical in billing 
hours? 


Yes, there are firms that care more about ethical practices than about 
“the bottom line.” Some firms develop clear written policies to guide 
their lawyers and their other employees as to what is proper or 
improper. Some firms offer periodic training to implement those 
policies. Some firms hire ethics specialists who advise firm 
employees on ethical questions about billing and other matters that 


come up in the course of their work.44 

But many lawyers still make decisions about what is proper 
without the benefit of firm policy or training. In Fortney’s 1999- 2000 
survey, she asked whether the respondents’ law firms “had written 
billing guidelines other than those imposed by clients.” Forty percent 
said that their firms did have such guidelines. Thirty-six percent said 
their firms did not have billing guidelines. Twenty-four percent of the 


lawyers checked the box that said “I don’t know.”4° 

After it became evident that some lawyers were taking liberties 
with their time sheets and expense records, judges and ethics 
committees began to produce opinions spelling out some boundaries 
on permissible and impermissible billing practices. Some of these 
boundaries are summarized below. 


No padding or time inflation: A lawyer billing by the hour may 
not bill for more hours than he actually worked 


A lawyer who has agreed to bill based on time worked may not 
increase the amount of time recorded above the actual time recorded 


for any reason.*© Sometimes lawyers pad their hours because they 
think their work is “worth” more than the amount that would be billed 
based on time. Sometimes they do this to meet firm demands that 
they bill a certain number of hours. The ABA ethics committee has 
made clear, however, that this is impermissible: “It goes without 
saying that a lawyer who has undertaken to bill on an hourly basis is 


never justified in charging a client for hours not actually expended.”4/ 
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May a lawyer increase the amount of time recorded by rounding 
up to a “billing increment”? 


The ABA ethics committee clearly stated that an hour is an hour, and 
a lawyer may not bill more hours than she actually works, except for 
rounding up to a minimum billing increment. If a client has agreed to 
have the fee determined by the time expended by the lawyer, “a 
lawyer may not bill more time than she actually spends on a matter, 
except to the extent that she rounds up to minimum time periods 


(such as one-quarter or one-tenth of an hour).”*8 

Conventional notions on rounding would allow a lawyer to round 
up only if she has worked more than half of the minimum billing 
increment for a client. If the lawyer works less than half the minimum 


billing increment, the lawyer should round down.42 The ABA opinion 
refers only to “rounding up,” so some lawyers interpret the opinion to 
allow lawyers to behave like owners of parking lots, charging their 
customers for an additional increment of time if they provide even one 
additional minute of service beyond the previous unit of time 
changed. 
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“Remember to round each billable hour off to the nearest week.” 


FOR EXAMPLE: A senior partner in a California firm billed 
$175 per hour and used 18- minute increments as his routine 
billing period. He “recorded a one-minute telephone call as 
eighteen minutes, [and] billed the client $52.50 for work that 


should have cost only $3 if billed for the time actually spent.”50 


Gerald Phillips, the lawyer who reported this example, believes that 
undisclosed rounding combined with large billing increments costs 
clients millions of dollars of unearned legal fees every year.51 

The practice of rounding up, also called “upbilling,” is prevalent.°2 


It is sometimes even endorsed by courts,°° but it has become the 
subject of criticism by bar groups and academics because the extra 


minutes add up to a great deal of overbilling.°* 
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No inventing hours that weren’t really worked 


The ABA opinion made clear that padding hours is unethical. But 
some lawyers simply fabricate time records out of thin air and then bill 
for them as if the hours were real. 


FOR EXAMPLE: Bill Duker got a Ph.D. from the University of 
Cambridge, England, and then a law degree from Yale. After a 
clerkship, he spent several years as an associate at Cravath, 
Swain & Moore. After a few years as a law professor, he 
started his own firm in New York and became an expert in 
litigation involving professional misconduct. 

Between 1990 and 1995, he earned between $1 million 
and $5 million per year. As managing partner of his firm, Duker 
reviewed the time records of all the other lawyers in his firm. 
As he reviewed them, he wrote instructions to his bookkeeper 
as to how many hours should be added to those recorded by 
the lawyers, systematically increasing the number of hours 
billed out to the federal banking agency that was his biggest 
client. He overbilled a major client by at least $1.4 million. 
Duker was convicted of mail fraud and other crimes and 
sentenced to 33 months in prison. In a related civil settlement, 
Duker agreed to pay the agency more than $2.5 million. He 
was disbarred in 1997. In 2002, after he was released from 
prison, Duker founded Amici LLC, a company that provides 
document discovery services to lawyers. In 2006, the company 


was purchased by the Xerox Corp. for $174 million. °° 


In recent years, some highly educated, intelligent, and successful 
lawyers have been prosecuted for federal mail fraud or other crimes 
because of dishonest billing practices.°© Other lawyers not so highly 
placed in the profession also have been disciplined for fabricating 
hours. 


FOR EXAMPLE: Jeffery Luckett, who was admitted to the bar 
in 1994, billed Cook County, Illinois, for more than 20 hours of 
work daily (on 38 occasions, he billed more than 24 hours in a 
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day) while representing juveniles at county expense.°” In 2011, 
he was suspended for two years, with the suspension stayed 


after 90 days pending Luckett’s compliance with conditions.°® 


Some lawyers who bill for fictitious hours are not detected or 
punished. One large-firm associate related these examples: 


| used to prepare the bills for a client. . . . | was working on a bill . . . and 
. one of the managing partners of the firm was written down [as 
having spent] ten or twenty hours [working for that client that] month. 
| went in to my boss . . . and said, “Did [Steve Whitman] work on this 
case?” .. . And he said, “No, no. He didn't.” ... He... [explained] that 
[Steve] spends so much time managing the firm and not doing client 
business, that in order to justify his existence and salary every month, 
he just sort of [picks] some clients that are decent-sized clients and 
throws a few hours onto their bills. This was known in the firm as the 
[Whitman] Tax. Someone later [asked], “Oh, you didn’t know about the 
Whitman Tax” — “Oh, that was the first time you got socked with the 
Whitman Tax?” And you had to hide it in the bill. You couldn’t put this 
guy’s name [down] at a billing rate of $285 an hour — and you just sort 
of had to swallow it. There were lots of things like that where you were 
really in a tough spot. You were told to do it. . . . [YJou couldn't run and 
tell the management of the firm . . . because they were the ones doing it. 
And if you tattled to the client . . . [you would get] fired. So you really 


were [stuck].°9 

Another partner that | worked for [he was the billing partner] — used 
to . . . just twiddle his thumbs most of the time and read magazines in 
his office. [Occasionally he really worked hard, but not most of the time.] 
... At the end of the month, he would ask for my time sheets and [those 
of] another associate who worked on cases for him. . . . He would 
manufacture his own [time sheets] based on how many hours we were 
working and when our peak times were — just sort of pro-rated and 
figured what his own time should have been. A total fabrication, but sort 
of “What would be a reasonable thing for me [to charge for]... 
supervising these two?” And that’s how he would construct his month. 

[A third partner | worked for] used to have . . . a sort of warped sense 
of the value of his services, [which] had nothing to do with hours or time, 
which is, of course, what the client was being told they were billed for. 
So, for example, if we had a really good phone call with the Department 
of Energy . . . and felt it furthered the client’s cause, that was a ten hour 
phone call. Sometimes, curiously enough, there were more than twenty- 
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four hours in a day if he’d had a really good day. . . . He had grandiose 
notions . . . about the value of his work. . . .80 


No profits on costs: A lawyer may not bill for “overhead” or 
markup costs 


A lawyer may bill a client for costs incurred in the course of 
representation, such as postage or messenger service. However, a 
lawyer may not bill the client more than the actual cost of the service 
to the lawyer. The ABA ethics committee said very clearly that turning 
your copy room into a profit center is prohibited. “The lawyer’s stock 
in trade is the sale of legal services, not photocopy paper, tuna fish 


sandwiches, computer time or messenger services.”1 It also 
concluded that while a lawyer may bill a client at cost for 
disbursements and for services provided in-house, it is improper to 
bill clients for general overhead costs, which should be covered by 
lawyers’ ample hourly fees.°2 What counts as nonbillable overhead? 
The committee offered as examples the cost of running a library, 
purchasing malpractice insurance, or paying for office space, heating, 
or air conditioning. 

The ABA opinion was triggered in part by a 1991 article in 
American Lawyer reporting a fee dispute involving Skadden, Arps, 
Meagher & Flom in which the client had discovered that the law firm 
had added surcharges onto many costs billed to clients. For example, 
the firm billed the client $33.60 for coffee and pastries for four people, 
which in 1991 seemed like an outrageous sum. But the firm also 
billed for faxes (both incoming and outgoing) by the page, as well as 
$35 to $45 per hour for the staff person who watched over the fax 


machine.©? 

Once the ABA made clear that lawyers might earn profits from 
legal services but not by marking up other costs, one might expect 
that law firms, especially large prominent law firms, would change 
their policies to comply with this interpretation of the ethics rules. 
Apparently this isn’t what happened. In 1995, one large firm surveyed 
30 others and found that markups on costs were still commonplace. 
The results of the survey were leaked to American Lawyer, which 
reported: 
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Eleven of the 30 firms charged at least $2 per page for an outgoing 
domestic fax. Twenty-one of the firms marked up telephone charges. 
Eighteen firms charged 20 cents or more a page for photocopying. And 
13 of the 30 firms admitted to marking up LEXIS charges, five by as 


much as 50 percent.©4 


No double-billing: A lawyer may not bill two clients for one 
period of time 


If a lawyer does work that benefits two clients, and the lawyer is 
billing both clients based on time, the lawyer may bill each client for 
half the time expended or, with their consent, may allocate the time in 
some other way. But the lawyer may not bill the block of time twice. 
This may seem obvious and logical, but double-billing has been 


common practice in some firms.®° A former paralegal at a large firm 
remembered this story: 


In preparation for litigation and anticipated discovery on behalf of Client 
A, | was sent on a trip . . . to the client's HQ to review document files. . . 
. Meanwhile, a matter involving Client B was heating up. . . . The partner 
handling the Client B matter was also handling Client A. He asked that | 
take some of the [Client B] depositions with me and digest them while 
on the road. He also said something to the effect, “Besides, it will give 
you something to do on the plane.” Apprising the partner of the firm 
policy to bill transportation time to the client (in this case Client A), | 
asked how | should bill the time | spent digesting the depositions for 
Client B. He responded that | should bill the total transportation time to 
Client A and the time spent digesting depositions to Client B. In other 


words, double bill. . . . [L]ater, in similar situations, the senior paralegal 
in charge of assignments let it be known that this is how billing was to be 
handled.©© 


This incident took place before the ABA ethics opinion made clear 
that double-billing was unethical. This practice is less common than it 
used to be, but it still occurs. 


No billing a second client for recycled work 


ABA Opinion 93- 379 asks, what if a lawyer does “research on a 
particular topic for one client that later turns out to be relevant to an 
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inquiry from a second client. May the firm bill the second client, who 
agreed to be charged on the basis of time spent on his case, the 
same amount for the recycled work product that it charged the first 
client?” The ABA says that it may not: 


A lawyer who is able to reuse old work product has not re-earned the 
hours previously billed and compensated when the work product was 
first generated. Rather than looking to profit from . . . the luck of being 
asked the identical question twice, the lawyer who has agreed to bill 
solely on the basis of time spent is obliged to pass the benefits of these 
economies on to the client. The practice of billing several clients for the 
same time or work product, since it results in the earning of an 
unreasonable fee, therefore is contrary to the mandate of Model Rule 
i 


No churning or running the meter: A lawyer may not do 
unnecessary extra work to justify billing more hours 
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LAWYER- ASSISTED SUICIDE 


T charg Pe hundred bucks 
and ['m really j really j 


an hous, 
really , really slow. 


One of the biggest problems with hourly billing is that it provides 
lawyers with an enormous incentive to be inefficient. The more time 
the work takes, the more they get paid. Often the judgment of what 
“needs” to be done is extremely subjective, so a lawyer can err on the 
side of thoroughness, spend lots of extra time, and be well within the 
range of normal professional conduct. One lawyer whom we call 
“Winston Hall” described this problem: 


The most common [type of deception], by far, is make-work that the 
client pays for but that didn’t lead very directly to the result. That 
describes an enormous percentage of the activity that | think goes on in 


law firms.©/ 
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One partner in Hall’s firm had explained to him that 


law practice is somewhat supply-side driven. You can decide how 
heavily you are going to bill on a matter. There is a wide range of 
acceptability. 


If you’ve got the people, you do more work; if you don’t have the people, 
then you don't. 


Hall described a major lobbying matter that his firm handled for a big 
industry. “We spent half a million dollars tracking this legislation — 
eight people working on it essentially full-time.” The firm billed this 
time primarily to two clients. The firm hoped to attract additional 
clients in this area, so part of the work product (reports analyzing the 
legislation) was sent to 300 people. The reports covered many issues 
that would have no impact on the clients who were paying for the 
work. Hall thinks that “it was all done without the client Knowing that it 
was being billed to them.” 

Comment 5 to Rule 1.5 says: “A lawyer should not exploit a fee 
arrangement based primarily on hourly charges by using wasteful 
procedures.” ABA Opinion 93- 379 also addressed this question with 
an unequivocal “don't do it.” 


Continuous toil on or overstaffing a project for the purpose of churning 
out hours is also not properly considered “earning” one’s fees. . . . Just 
as a lawyer is expected to discharge a matter on summary judgment if 
possible rather than proceed to trial, so too is the lawyer expected to 
complete other projects for a client efficiently. A lawyer should take as 
much time as is reasonably required to complete a project, and should 
certainly never be motivated by anything other than the best interests of 
the client when determining how to staff or how much time to spend on 
any particular project. 


No billing clients or the firm for personal expenses or marking 
upexpense receipts 


Many lawyers have gotten in bad trouble (discipline, prosecution, civil 
liability, and loss of employment, to name a few) for charging their 
clients or their firms for personal expenses or for inflating their 
claimed business expenses. 
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Some cases involve small amounts. A first-year associate named 
Thomas Schneider simply added a “1” in front of eight receipts for 
under $100. He claimed he did that to get reimbursed for some 
expenses for which he didn’t have receipts. He was suspended from 


practice for 30 days. 88 

Other cases involve much larger amounts of money. Webster 
Hubbell, while managing partner of his firm, paid personal credit card 
bills on ten different cards out of firm accounts. These were among 
over 400 instances of financial fraud, which also included inflation of 
hours billed, that amounted to $480,000 in billing and expense fraud. 
The discovery of this misconduct required his resignation from his 
position as associate attorney general in the Clinton administration. 
Hubbell was also disbarred and pleaded guilty to criminal charges of 


mail fraud. He was sentenced to 21 months in prison.©9 


Charging clients at lawyers’ rates for work that could be done by 
secretaries 


Clients may assume that lawyers delegate to paralegals and 
secretaries the work that could be done by nonlawyers and that 
senior lawyers delegate simpler work to less experienced (and 
cheaper) lawyers. But most lawyers spend some time doing 
administrative work that does not involve a high level of professional 
skill. 

It may be perfectly legitimate for lawyers to charge clients at 
lawyer rates for certain types of administrative work that can only be 
done by the lawyers themselves (e.g., at the end of work on a matter, 
the lawyer might know best which documents could be discarded and 
how to assemble those that should be retained). But may lawyers bill 
at their usual rates for administrative tasks that they actually perform 
but that could have been delegated to a staff person? In 2000, the 
Colorado Supreme Court held that lawyers should not bill at their 
hourly rates for clerical services. In the case before the court, there 
were “multiple entries reflecting the faxing of documents to the client 
and opposing counsel, entries for calls made to the court of appeals 
clerk’s office, and the delivery of documents to opposing counsel.” 
Applying Colorado’s Rule 1.5, the court concluded that “charging an 
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attorney’s hourly rate for clerical services that are generally 
performed by a non-lawyer, and thus for which an attorney's 
professional skill and knowledge add no value to the service, is 


unreasonable as a matter of law.” 1 
Billing for billing 


If a lawyer bills by the hour, may the lawyer bill the client for time she 
spends explaining her billing practices to the client? What about the 
time she spends preparing the bills? Or time spent writing or calling 
clients to urge them to pay their bills? At least one court held that “the 
practice of charging clients for ‘accounting services’ — that is, billing 
clients for time spent completing time sheets and calculating bills 
therefrom — [without express agreement from the client in advance] 


was unreasonable and a violation” of Rule 1.5.72 


Billing irregularities: A case study 


You are about to read a story about one associate’s unhappy 
experience in a law firm. Some of the themes raised in this story are 
revisited in the discussion of professional satisfaction in Chapter 13. 
Here, however, we focus on evaluating the many billing practices that 
the lawyer found troubling. 


Lisa G. Lerman, Scenes from a Law Firm’? 
50 Rutgers L. Rev. 2153 (1998) 
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Nicholas Farber 


What follows is one lawyer’s description of his experiences at a law 
firm [an insurance defense firm of about 50 lawyers] where he 
worked. . . . The lawyer, whom | call “Nicholas Farber,” . . . agreed to 
allow me to publish the stories only if neither he nor the firm would be 
identified, because some of the stories involve serious misconduct. . . 


An idealistic beginning 


When | started at the firm it was ten years old. The firm began as an 
offshoot of another firm. . . . The founding partner at my firm 
disagreed with the philosophy of the firm he came from. . . . He didn't 
think that they were promoting young associates to equity partner 
quickly enough. He thought he could do a better job of building a firm 
where people would have lives as well as jobs.... 


How many hours were associates expected to bill each year? 


2000 hours for associates. Partners always billed at least 2000. 2000 
was your target. They would always say, “If you fall short it’s no big 
deal.” But that was a lie. . . . Those who got significant bonuses 
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typically billed well over 2000. . . . | heard the highest number of 
hours a lawyer at the firm billed in a year was 2600. ... 


You’ve got to “add value” 


From the very beginning . . . | was told that “We are not out to churn 
out five Cadillacs or Mercedes-Benzs a year, what we are here to 
churn out is 150 Fords.” “We'd rather that you would do a C job on 
150 cases than an A job on fifty cases.” “You have to ‘add value’ to 
the firm.” . . . “We're paying you X amount of dollars and it’s costing 
us this much to keep you on board, so you have to find a way to 
make yourself profitable.” . . . “Adding value” meant churning out as 
many billable hours as you could and doing as much marketing as 
you could. 


A “discount law firm” 


We were told by the partners . . . that we could do a lot of this billing 
that we did . . . because our rate was so low. . .. . The client was only 
paying $75 or $80 per hour for associates, so what did you care if you 
padded the bill for three times that because that is what we are worth. 
The firm was a “discount law firm” for this one insurance company. 
That is why we got so many of their cases. . . . We were supposed to 
be billing at rates much lower than most places. .. . 

[The partners always told me my hours were too low.] | billed 
honestly. . . . | billed 1600 to 1800 hours a year. . . . At one point they 
told me that | had the lowest billable hours in the firm. | didn’t think 
that was possible, because | had just had a conversation with another 
associate who told me that her hours only added up to 1450. But that 
was part of their game, . . . to tell you that you are the lowest in your 
group and maybe the lowest in the firm. | guess they thought that 
news like this would shame me into billing more hours. 

| was always in the office by seven and | tried to leave by five- 
thirty. | rarely took a full hour for lunch. | just closed my door and tried 
to work as much as | could. | didn’t want to spend evenings and 
weekends there if | didn’t have to. Nobody spent as much time at 
work as | did, but they billed more. When | asked, “I’m here all the 


752 


time, why don’t my hours add up to as much as the other associates’ 
do?” The partners would say, “Well they are taking work home.” 


“Okay, here’s the deal” 


The partners were very careful not to instruct us to do dishonest 
billing. Early on, a partner came to see me and said, “Your hours are 
the lowest in the practice group, maybe the lowest in the firm.” The 
partner said: “So and so’s billing 2200 hours, why don’t you go and 
talk to him? See if he can show you anything. Maybe you are not 
writing things down, or maybe you are not billing for things that you 
should be. Go find out what he’s doing.” And . . . they sent me to the 
most senior associates in the group, who had played the game. .. . | 
went to see two people. They each closed the door behind me and 
said, “Okay here’s the deal.” 

The first lawyer gave me this tip: “You have . . . fifty or sixty files. . 
. . You need to find a reason to make a telephone call to somebody 
involved in each file.” He said something like: “You think about it, 
you've got the client, you’ve got experts, youve got opposing 
counsel. Think of all the people you can call. Find a reason to call 
somebody. Make the call. You bill for the call. When you hang up the 
phone you immediately do a confirmatory letter. Then you bill for the 
letter. And if the adjuster will let you, you do a memo to the adjuster . . 
. on what transpired during the call. Then bill for the memo. So you 
bill three times per call.” And he said, “A month shouldn't go by 
without this happening at least once to every case.” In other words, 
create a reason, and then create a bunch of work to go with it, and it 
looks like you are just being on top of the situation... . 


Was the timekeeping fairly precise? 


The timekeeping wasn’t really that accurate. You’d get on the phone 
and talk, but . . . you’d bill the telephone call and confirmatory letter . . 
. at .5 [hours]. Some people would actually put .6 for this, the senior 
associate told me. .5 you could get away with, .4 would be 
unquestioned. . . . He was telling me how to gauge how much | could 
squeeze out of each piece of work by thinking about how it looked 
rather than how much time it actually took. 
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The magic number 


The other associate said . . . he just kept a list of the tasks that he did 
each day and tried to keep an estimate of the time it took for each 
task. At the end of the day he would add it all up. If it didn’t equal 8.6, 
he would just inflate it so that it did. | said, “Why the magic number 
8.6?” He said, “Well, that’s the number of hours you need to bill every 
day in order to get three weeks paid vacation and all your holidays 
off. Thats how you make sure you make your 2000 hours.” . . . So 
there’s a technique. 


Crank out the forms 


Many people told me that a good technique to increase one’s billable 
hours was to crank out these forms — discovery requests, 
interrogatories, requests for production of documents — they are on 
the machine. . . . We use them for every single case. You change a 
few things specific to the case that you are working on and you bill as 
if you had created it from scratch. . . . You could really make some 
money billing there. 


How did you decide how much fo bill for each task? ... 


| would ask another lawyer: “How much did you bill for that?” and he 
would say “Oh, .8.” | would ask: “Well how did you arrive at that?” The 
other lawyer would say, “That’s just what we bill. Everybody does.” | 
think if you bill too many .5s and 1.0s, it looks as if you are faking it. 
Therefore they used smaller fractions. 


Easy billing 
One lawyer told me . . . he was happy because he was involved in 
one case in which there were a lot of parties. .. . Sometimes . . . they 
would serve discovery . .. and he wouldn’t even read the documents, 
but he would bill for it: . . . “receipt and review of the following:” That’s 


how he made up his time, by whatever came in the mail. He could bill 
as if he had read it. 

This associate got the highest merit bonus that year. . . . He’s 
playing the game the way they wanted him to play it, so he'll be made 
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a non-equity partner at some point. 


Triple billing 


| was routinely told to double and triple bill my time. If | spent an hour 
doing one thing, the partner would urge me to find a way to do three 
things in that hour. Then | could bill three different hours to three 
different clients. For example, the partner told me that he wanted me 
to get a car phone and carry a Dictaphone with me all the time 
because | spent a lot of time driving . . . to depositions, court 
hearings, and things like that. That time in the car, he said, was 
wasted time. | said, “I bill for the travel time.” He said, “You could be 
billing for the travel time, reviewing things at stop lights, making 
telephone calls, or dictating deposition summaries. You could be 
billing for all of that.” . . . 

| didn’t want to get a Dictaphone and a car phone. .. . | didn’t want 
to have a traffic accident. | felt | had enough on my mind going to and 
from court. . . . But beyond that, | need to think to do work well. . . . | 
wanted to be able to close the door and sit down in my office and do 
a good solid depo summary. . . . Because | was inexperienced, | 
wanted to think things through, do a thorough job. It seems all they 
were concerned about was volume. .. . 


Fifteen hours of paralegal time 


There was a rule for this particular client that no more than fifteen 
hours of paralegal time could be billed for a single case. If you had to 
use more than that, you had to get permission in advance from an 
adjuster. . . . The lawyers often got too busy and they asked 
paralegals to do work that lawyers were supposed to do... . In some 
cases the paralegals would come in and say, “I’ve hit my fifteen hour 
limit” and stop. . . . Other times they would work and work and work, 
and bill and bill and bill. Then you'd get a pre-bill that said “Paralegal 
time: 65 hours.” If the bill went to the insurance company that way, 
the adjuster would just . . . subtract fifty hours. . . . So when the pre- 
bill came out, if there were more than fifteen hours of paralegal time, 
we were told to turn them into attorney time. In other words, you 
didn’t do the work, but just say you did. 
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| am not sure whether the client was billed at attorney rates for the 
same number of hours worked or whether the firm computed the 
difference in the billing rate and reduced the number of hours 
accordingly . . . but | think they didn’t bother to change the rate. .. . 

On one occasion | went to my partner and said, “There’s all this 
paralegal work on the pre-bill that is over the fifteen hour limit... . 
What should | do about it?” He said, “Well whatever is over, just make 
sure that the narrative describing the work reads properly and then 
change the initials to yours.” | said, “But | wasn’t even at the firm 
when this work was done!” He said, “Well then, bill it as the attorney 
who was here during that time period so there won't be any question.” 


Billing off the secretaries 


People routinely billed off their secretaries. . . . They’d give their 
secretaries a list of phone calls to make . . . and tell them to keep a 
list of how long it took for each call. Then at the end of the day, the 
secretary would hand the attorney a list of telephone calls. ... The 
attorney would bill his time sheets for all of them .. . as if he had 
done the work. 


Are you sure? 
Absolutely. 


How do you know? 
They told me how to do it. In fact, | shared a secretary with another 
associate, and she said, “Do you want me to keep track of my time?” 
| said, “Why would you keep track of your time?” “So you can bill on 
it,” she said. 
Did they bill for secretarial time? 
No. 


So the only reason that a secretary would have been keeping 
time... 
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... would be so that her attorney . . . could bill for the time. . . . That’s 
how they made their 2000 hours. 


Pressure to pad 


The associate merit bonus program was completely tied to billable 
hours. . . . The partners denied that. They would say, “It’s a wide 
range of factors that we take into consideration . . . pro bono work, . . 
. bar functions, . . . community service, . . . marketing, . . . all these. . 
. wonderful things that make you a well-rounded spirited participant 
here at the firm.” But when the list came out, anybody under 2000 
didn’t get a bonus, and almost everybody over 2000 got a bonus. The 
more an associate’s hours exceeded 2000, the bigger the bonus... . 
The associates who got the biggest bonuses . . . were some of the 
ones who had taught me some of these tricks. 


Did you pad your bills at all in response to that pressure? 


| did, to a certain extent. | remember thinking, “I’m going to have to do 
something here so | don’t get fired.” . . . I'd pad them enough that | 
felt | wasn’t going to get fired but . . . it wasn’t going to put me in 
contention for a massive bonus... . 


Is there anybody who wasn’t padding bills? 


Oh yes. They were usually the lawyers who quit on their own, or who 
were constantly being harped on (like | was) for not meeting the 
billing requirements. It usually took people about a year to figure out 
what it is that they were trying to get you to do. And then you either 
stay and play the game or you leave. 

There were two partners who billed honestly. They routinely billed 
in the 2000- 2100 range each year. But they had no lives — they 
[usually] worked seven days a week, ten to twelve hour days... . 


Hit it for .5 


If you thought about a file while you were mowing the lawn over the 
weekend, you were to come in Monday and bill it .5, because you 
were thinking about that file. . . . If you woke up in the middle of the 
night because you were worrying about a case, and you couldn't get 
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back to sleep because you were thinking about things that had to be 
done, .. . the first thing you were supposed to do when you woke up 
in the morning was “hit” that file for .5. . . . Half an hour. “Well, what 
do you call it?” | would ask. “Review of file, plan strategy for 
discovery,” | was told. 

If you and some of the other associates at the firm went to a ball 
game, and at the ball game you talked about a file, . . . you could bill 
for that time. ... 


Thwarting the auditors 


We were told to bill for travel time. . . . None of us were supposed to 
bill more than 8.6 hours in any given day. . . . The insurance company 
would be very suspicious of an eleven hour day. So we were told 
sometimes to move hours. If you did the work on that Thursday but 
Friday was a lower day, then move some of those hours over there. 
But make sure [the work you are billing for is] not a letter, because 
the date has to match. But if it’s legal research, then move it, but you 
need to fit it in so that the client doesn’t become suspicious. 

One insurance company client had hired a company to go over its 
bills. All of the time manipulation was designed to thwart the guy 
checking the bill. 


Billing envy 


This is how warped | became there — | remember thinking it would 
be so wonderful to work on one of the other litigation teams because 
they had really huge cases that lasted five years. The lawyers in that 
group would routinely bill eight hours a day to nothing but legal 
research. Their bills would never be questioned because there was 
so much research to be done that you could bill a forty hour week to 
legal research. ... 

If | had worked in that group it would have been so much easier to 
meet my billables. There wouldn’t have been so much pressure. . . . 

| know plenty of ethical attorneys. . . . | know people who... cut 
their bills just to be fair to clients. There are people out there like that, 
but you have got to search for them. They are not so common. .. . 
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Questions about Scenes from a Law Firm 


1. Consider each problem that Farber identifies. Do you agree 
with Farber that the behavior described is unethical? If you do, 
think about why. If some of Farber’s examples seem ethically 
proper, consider why your judgment differs from Farber’s. 

2. Suppose you are an associate in the firm where Nicholas 
Farber once worked, and you are experiencing the same 
pressures and observing the same problems that he observed. 
What would you do? Do the ethical rules mandate any 
particular response? 

3. What if you are a partner in Farber’s old firm? Would your 
reaction to the situation be different? Would your duties under 
the ethical rules be different? 

4. Lerman interviewed Farber and published a longer version of 
the edited transcript of the interview. She promised Farber that 
she would not identify him or his law firm to anyone. Did she 
violate the rules by not reporting Farber or his colleagues to 
the disciplinary authorities? 

5. If you have worked in a law firm, how does the conduct Farber 
described compare with conduct you have observed? If you 
have seen examples of conduct that might involve billing or 
expense fraud, write down these examples so that you can 
evaluate what you observed in light of what you have learned 
in the previous section. Consider whether they differ from 
those that Farber observed, and think about why. If you have 
worked in a law firm whose “ethical culture” was very different 
from that at Farber’s firm, what accounts for the difference in 
firm cultures? 


3. Contingent fees 


a. In general 


Though the ethical rules impose relatively few constraints on lawyers’ 
fee-setting, they impose more restrictions when the fee is contingent 
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on the result achieved for the client. Commonly, a contingent fee is 
calculated as a percentage of the client’s recovery. Another type of 
contingent fee is one in which the client pays an hourly or a flat fee, 
but pays the lawyer an additional fee if a specified result is 


achieved. “4 


“First, we discuss my percentage of any water you find, real or imagined.” 


Our previous discussion of misconduct in relation to hourly fees 
suggests that there is reason to be concerned about dishonesty or 
overreaching by lawyers who bill by the hour. Historically, however, 
the bar has been more concerned about lawyers who have a financial 
stake in their clients’ recoveries since they may engage in improper 
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tactics to make sure their clients get good recoveries (in which they 
will share) or, conversely, who may settle cases too cheaply and 


quickly in order to move on to the next client.”° 

Until the latter part of the twentieth century, contingent fees were 
viewed with suspicion and frowned upon by the bar. Over time, the 
use of contingent fees has become more accepted. One reason is 
that many clients who do not have the funds to hire lawyers cannot 
obtain representation unless the fee is paid out of the clients 
recovery. Contingent fees allow access to justice for people who are 
not wealthy. Also, while the use of an hourly fee sets up a conflict 
between the lawyer’s interests and the client’s, the use of a 
contingent fee usually aligns the interests of lawyer and client. If the 
lawyer is to be paid a percentage of the client’s recovery, the better 
the client does, the better the lawyer does. While some ethical 
concerns about contingent fees persist, the rules allow lawyers to 
charge contingent fees except if the fee is contingent on achieving a 


particular outcome in a criminal case or a domestic relations case.”® 
Still, the rules impose more specific disclosure requirements for 
contingent fees than for other legal fees. 


Rule 1.5(c) 


Rule language" Authors’ explanation 


A fee may be contingent on the Rule 1.5(d) bars contingent fees in many 
outcome of the matter for which criminal and domestic relations cases. See 

the service is rendered, except Section b below. Other law sometimes bars such 
in a matter in which a fees. Rule 1.5(a) requires that contingent fees 
contingent fee is prohibited by be reasonable. Comment 3. 

paragraph (d) or other law. 


A contingent fee agreement The agreement must specify the percentage of 
shall be in a writing signed by the recovery to be earned by the lawyer and 
the client and shall state the indicate whether the percentage to be charged 
method by which the fee is to depends on how the case proceeds. The 

be determined, including the | agreement must explain whether expenses are 
percentage or percentages that to be deducted from the total settlement or 
shall accrue to the lawyer in the judgment before or after the lawyer’s fee is 
event of settlement, trial or calculated. 
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appeal; litigation and other 
expenses to be deducted from 
the recovery; and whether such 
expenses are to be deducted 
before or after the contingent 
fee is calculated. 


The agreement must clearly The agreement needs to explain which 

notify the client of any expenses the client must pay even if she gets no 
expenses for which the client recovery. 

will be liable whether or not the 

client is the prevailing party. 


Upon conclusion of a contingent When the matter is concluded, the lawyer must 
fee matter, the lawyer shall provide his client with another writing explaining 
provide the client with a written what fee and expenses were charged and how 
statement stating the outcome they were calculated. 

of the matter and, if there is a 

recovery, showing the 

remittance to the client and the 

method of its determination. 


*All emphasis added. 


**This and other authors’ explanations draw from the comments to the Model Rules 
and from other sources. They are not comprehensive but highlight some important 
interpretive points. 


What difference does it make whether expenses are deducted 
from the client’s recovery before or after the lawyer’s fee is 
calculated? 


This is best explained by example. Suppose a client is injured in a car 
accident. The lawyer sues the other driver, who was at fault, and 
obtains a verdict for the client of $100,000. Litigation expenses were 
$10,000. The lawyer is to receive a contingent fee of 40 percent of 
the recovery. If the lawyer’s fee is calculated before expenses are 
taken out, here’s what happens: 


Fee calculated before expenses subtracted 
Total recovery: $100,000 
Lawyer’s fee: 40,000 
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Expenses: 10,000 
Client’s recovery: 50,000 


Suppose instead that the expenses are deducted from the total 
amount before the lawyer’s fee is calculated. Here’s what happens: 


Fee calculated after expenses subtracted 


Total recovery: $100,000 
Expenses: 10,000 
Lawyer’s fee 36,000 
Client’s recovery: 54,000 


If the litigation expenses are higher than those shown in this example, 
the client’s recovery would be affected even more by whether the fee 
is calculated before or after expenses are deducted. The rule requires 
a lawyer to disclose to a client how the lawyer intends to calculate the 
fee. Note that the rule does not require lawyers to deduct expenses 
before calculating their fees or to offer clients a choice about this 
calculation. 


Is there any limit on what percentage of the recovery a lawyer 
may charge as a contingent fee? 


The rule does not specify a maximum percentage that may be 
charged, but contingent fees, like other fees, are subject to the 
requirement of Rule 1.5 that they be “reasonable.” In some 
jurisdictions, however, other law imposes a ceiling on the percentage 
that may be charged or imposes other restrictions. 


Is it fair for a lawyer to take 30 or 40 percent of a client’s 
recovery as a contingent fee? 


That depends. The primary justification often offered for large 
contingent fees is that many lawyers who handle contingent fee 
matters earn fees in some matters but not others. The relatively high 
fee in some cases cross-subsidizes lawyers to handle matters that 
generate no fees at all.“” The notion is that it is valuable for plaintiffs 
to have access to contingent fee lawyers since so many people could 
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not afford to hire lawyers otherwise. If these lawyers were limited to 
lower-percentage contingent fees across the board, they might 
decline to accept cases that posed a risk of nonrecovery. Some of 
these cases are meritorious but risky. Or these lawyers might cease 
handling contingent fee matters altogether. The 30 to 40 percent 
contingent fee is urged to be fair because lawyers need the cross- 
subsidy to maintain viable practices. 

In some cases, however, the risk of nonrecovery is minimal or 
nonexistent, and the work required to obtain the recovery is modest. 
In such cases, some scholars argue, it is not fair for a lawyer to take 
such a hefty percentage of the recovery. They assert that the norm of 
a one-third contingent fee in the legal profession allows lawyers to 
take more than their fair share of the recovery in some percentage of 
these cases.’ Other scholars suggest that contingent fee lawyers do 


not earn higher fees than those of other lawyers.’? If, however, legal 
fees are unreasonably high, its not much comfort if contingent fees 


are comparable to others.°° 


Professor Nora Freeman Engstrom 


A fascinating study by Professor Nora Freeman Engstrom 
suggests that, at least in California, many firms that do personal injury 
work on a contingency fee basis have become “settlement mills” that 
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advertise on late-night television, handle tens of thousands of claims 
a year, and avoid litigation. They work cooperatively with insurance 
companies to settle the vast majority of cases, not on the basis of 
what courts have done with comparable cases but on the basis of 
past settlements. Engstrom tentatively concludes that victims with 
modest injuries do relatively well when represented by these mills, 
but that those with significant injuries would get better settlements or 
judgments if they were represented by attorneys who took fewer 
cases and were prepared to litigate if necessary. Insurance 
companies are willing to offer favorable settlements to the clients of 
the mills precisely because the mills are willing to recommend modest 


settlements even for clients who are severely injured." 

Some lawyers who represent defendants in personal injury cases 
charge their clients (as part of their fee) a percentage of the 
difference between what a plaintiff sought and what the defendant 
ultimately had to pay. Is this practice ethically permissible? 

The ABA ethics committee concluded that the Model Rules do not 
prohibit “reverse contingent fees,” but it noted that plaintiffs often sue 
for unrealistically high damage amounts. This makes it difficult to 
assess the actual benefit to a defendant from the lawyer’s work. 
Therefore, the committee said, a lawyer proposing to charge such a 
fee should take pains to obtain genuinely informed consent from the 


client.82 


b. Criminal and domestic relations cases 


Rule 1.5 prohibits lawyers from charging contingent fees in criminal 
and in most domestic relations cases.°° 


Rule 1.5(d) 
A lawyer shall not enter into an arrangement for, charge, 
or collect: 
(1) any fee in a domestic relations matter, the payment 
or amount of which is contingent upon the securing of a 
divorce or upon the amount of alimony or support, or 
property settlement in lieu thereof; or 
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(2) a contingent fee for representing a defendant in a 
criminal case. 


One concern underlying the bar on contingent fees in domestic 
relations cases is that lawyers should not have a financial stake in 
their clients’ ultimate divorce. Traditionally, lawyers were obliged to 
make efforts to encourage a divorcing couple to reconcile. If the 
lawyer’s fee depended on the parties actually divorcing, lawyers 
might foment further discord between the parties to ensure that they 
would get paid. However, after a divorce has been granted, a lawyer 
may charge a contingent fee to collect past due alimony or child 
support.°4 

There are several potential problems with the use of fees that are 
contingent on successful outcomes in criminal cases. The concerns 
are primarily with possible conflicts between the interests of lawyer 
and client, and with the possibility that the lawyer will charge an 
excessive fee. 
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“My client got twenty years, yet he paid me in full. It just shows the system works.” 


FOR EXAMPLE: Suppose that a criminal defense lawyer 
agrees that her client will pay her a substantial fee if the client is 
acquitted. Suppose then that the client wants to go to trial and 
give false testimony as to his alibi. The lawyer’s financial stake 
in the acquittal might tempt her to allow the client to give false 
testimony. What if, instead, the client wanted to accept a 
favorable plea agreement in which he would plead guilty to a 
criminal charge in exchange for the dismissal of other charges 
and a light penalty? The lawyer might be tempted to discourage 
the client from pleading guilty because his doing so would result 
in the lawyer not getting paid. 


Another possible problem with the use of contingent fees in criminal 
cases is that clients facing criminal charges may be vulnerable and 
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may accept fee agreements that overcompensate the lawyer. 
Because a contingent fee is uncertain, a client might agree to a high 


contingent fee, doubting that it would ever come due.®° 

On the other hand, the bar on contingent fees in criminal cases 
makes it difficult for indigent criminal defendants to hire the attorneys 
of their choice, forcing them to rely on public defenders who are not 
of their choosing. Do these circumstances thereby violate the right to 
counsel clause of the Sixth Amendment? There seems to be no direct 


holding on this point.2© 

Rule 1.5(d) apparently applies only to defense attorneys and not 
to prosecutors. In 2010, the district attorney in Denver gave bonuses 
averaging $1,100 to prosecutors who tried at least five cases and 
won convictions in at least 70 percent of them. Defense attorneys 
challenged the convictions that these prosecutors had obtained on 
the ground that the prosecutors had a financial stake in the 
outcomes. The prosecutors argued that this created only a “perceived 
conflict” and that the defendants could not get new prosecutors 


unless they proved “actual” conflicts.2” 


4. Forbidden and restricted fee and expense 
arrangements 


a. Buying legal claims 


Can a collection lawyer purchase claims from a client and then 
pursue collection on his own behalf? 


Some lawyers do collection work for retailers and lenders, suing 
purchasers and borrowers who have not paid their bills. Rule 1.8(i) 
states that a lawyer may not “acquire a proprietary interest in the... 
subject matter of litigation the lawyer is conducting for a client,” 


except for permitted liens and contingent fees. Under this rule, a 
lawyer may not obtain an interest in a claim on which the lawyer is 
representing the client. However, if a lawyer purchases a claim from a 
client and ceases to represent the client in the collection of that claim, 
the transaction would no longer violate Rule 1.8(i). 
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b. Financial assistance to a client 


The same concerns that led lawyers to look askance at contingent 
fees have led to restrictions on lawyers providing financial assistance 
to clients during the course of litigation. These are stated in Rule 
1.8(e). 


Rule 1.8(e) 

A lawyer shall not provide financial assistance to a client 
in connection with pending or contemplated litigation, except 
that: 

(1) a lawyer may advance court costs and expenses of 
litigation, the repayment of which may be contingent on 
the outcome of the matter; and 

(2) a lawyer representing an indigent client may pay 
court costs and expenses of litigation on behalf of the 
client. 


One goal of this rule is to prevent lawyers from having too big a stake 
in the outcome of litigation, which might influence a lawyer’s advice 
about whether to settle or affect other aspects of the lawyer’s 
conduct. Likewise, if a lawyer offers to pay a client's living expenses 
while the lawsuit is going on, a client might pursue a frivolous suit to 
obtain financial support.89 

Despite these concerns, the rule allows lawyers to pay court costs 
and litigation expenses, including the cost of needed medical 
examinations or other costs to obtain evidence.2° If the client is not 
indigent, the client is ultimately responsible for paying these costs, 
but they may be taken out of the clients recovery. If the client is 
indigent, the lawyer need not attempt to collect these sums from the 
client.9' 


PROBLEM 9-3 


AN IMPOVERISHED CLIENT 
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This problem is based on a real case handled by students who 
were supervised by one of the authors. 


You have your own private practice. One of your clients is 
Gerald Mahoney, a 62- year-old man who recently lost his job 
as a night security guard at a local mall. According to 
Mahoney, the manager who fired him said that Mahoney 
seemed to be “slowing down” and that “it was time to get some 
younger blood around here.” He was given two weeks’ notice. 
He came to see you because he has no pension plan and 
almost no savings. 

You sued Mahoney's employer under the Age 
Discrimination in Employment Act. In its answer to your 
complaint, the employer admitted that it fired Mahoney, but 
said that the firing was justified because he was sitting around 
too much and not making rounds often enough. Nevertheless, 
your preliminary investigation suggests that other employees 
have been fired because of their age. You think Mahoney has 
a decent chance to win his case. The case probably will come 
to trial in about three months. If he prevails, Mahoney could be 
awarded $50,000 in damages, of which you would collect one- 
third under your contingency fee agreement. 

Yesterday, Mahoney showed up in your office. He said that 
he had used up his savings and was no longer able to pay his 
$400 per month rent. He had been served with an eviction 
notice. His telephone had been disconnected because he had 
no money to pay the phone bill. Mahoney said that because he 
has no living relatives, if he is evicted next month, he will have 
to live on the streets. 

If Mahoney is evicted, it will be difficult for you to continue 
to represent him because it will be hard to stay in contact. 
Even if he stays in his apartment, his lack of a phone will make 
it difficult for you to prepare him for trial. More important, 
probably, is that unless he gets some emergency funds while 
the case is pending, he may not have enough to eat. 

You would like to give Mahoney some money to help him 
get by while the case is pending and thereby avoid his having 
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to drop the case for lack of funds. Specifically, you would like 
to buy him a prepaid cell phone so that you can call him when 
you need to talk to him about the case, and you would like to 
pay his rent for the next three months so that he is not put on 
the street before his case gets to trial. Also, you’d like to give 
him some cash for groceries. 

Will you pay these expenses? 


c. Publication rights 


“The judge rejected our appeal, but HBO's considering it.” 


Suppose a famous pop star asks you to represent him in a criminal 
case. His fortune is spent, his financial situation disastrous. Can you 
agree to take on the matter in exchange for a promise that when it is 
all over, you will have exclusive rights to publish a book about the 
case? Rule 1.8(d) says that you may not. 
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Rule 1.8(d) 

Prior to the conclusion of representation of a client, a 
lawyer shall not make or negotiate an agreement giving the 
lawyer literary or media rights to a portrayal or account 
based in substantial part on information relating to the 
representation. 


Why not? Isn't this just another version of a contingent fee? The 
drafters of the rules think not. The problem is that if the case is 
quickly settled in a quiet plea bargain, no one will want to read the 
book. On the other hand, if there is a lengthy trial that makes lots of 
headlines in the newspaper, the book might be a bestseller. A lawyer 
in such a situation might be tempted to do things that would be bad 
for the client and good for the book. 

The prohibition is on the making of such an arrangement before 
the case is over. If after the case has concluded the pop star owes 
you a hefty fee, you and the client could agree to forgive part or all of 
the debt in exchange for transfer of literary or media rights. 

This rule applies to transfer of literary or media rights to the story 
of the representation. It does not restrict lawyers representing clients 
in book or movie contracts where the book or movie is not about a 
case handled by the lawyer. 


FOR EXAMPLE: If a cartoonist makes a contract with an 
independent film company to write a screenplay based on one 
of her graphic novels, the lawyer who negotiates the contract on 
her behalf may make an agreement that his fee will be a 
percentage of the royalties paid to the cartoonist for the movie. 
However, such an agreement would be subject to Rule 1.8(a), 
so the lawyer would have to comply with its disclosure 


requirements.22 


d. Advance payment of fees and nonrefundable 
retainer fees 


As we have noted, lawyers often ask clients to pay retainer fees for a 
specified service before the service is performed. When a client pays 
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such a fee, the lawyer has some protection against a client who 
becomes unwilling or unable to pay for services already rendered. 
The lawyer will charge fees against the advance payment as she 
earns them. The advance is deposited in the lawyer’s client trust 
account (discussed below), and the lawyer withdraws portions of the 
advance as they are earned. If the lawyer does not earn the whole 
amount advanced, the unearned portion of the advance must be 


returned to the client.2° After the advance payment has been 
exhausted, if the lawyer continues to do work for the client, the lawyer 
can bill the client periodically or ask for additional advance payment 
of fees. 

Another type of fee paid in advance is a lump-sum payment to 
secure the lawyer’s availability for a period of time or for a particular 
task. For example, a company might pay a lawyer thousands of 
dollars each month to advise the company on tax matters if and when 
the company needs tax advice. This type of retainer, sometimes 
called a classic retainer or a general retainer, may be treated by the 
lawyer as having been earned when it is received, because the 
payment secures the lawyer’s availability but does not depend on the 


performance of any particular task.2* The lawyer may have to forgo 


other obligations to maintain her availability.2° Similarly, a lawyer who 
conducts interviews with a prospective divorce client often learns 
confidential information that would preclude her from representing the 
spouse. That lawyer may charge a reasonable fee for the interview 
and for having to forgo an opportunity to represent an adverse party. 
Some types of representation do not present a genuine risk that 
the lawyer will have to turn away other business to avoid a conflict. 
For example, a lawyer who is considering representation of a criminal 
defendant with no accomplices has little prospect of giving up another 
client if that client terminates the representation at an early stage. 
Some states recognize this distinction and prohibit a lawyer from 
treating a fee paid in advance as earned before the lawyer performs 
any services, unless proposed representation would create a conflict 


with other prospective clients.2° 


May a lawyer require a nonrefundable advance payment from an 
individual client with whom the lawyer has no prior relationship? 
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This practice is controversial. Such a payment, it is argued, locks the 
client into the relationship with the lawyer and tends to constrain the 
client from firing the lawyer if, for example, the lawyer fails to perform 
adequately. Courts consider it very important to protect the right of 
clients to fire their lawyers. In some states, public policy disfavors 
nonrefundable retainers as inconsistent with a lawyer’s fiduciary 
obligations to his client.2’ Other states have explicitly prohibited 
nonrefundable retainers unless the lawyer tells the client in writing 
that even if the contract describes the retainer as nonrefundable, the 
client might receive a refund if the lawyer does not complete the 
work.98 

A New York lawyer was suspended for two years because he 
charged nonrefundable retainers to his divorce clients.22 One of the 
respondent’s written fee agreements with his clients read as follows: 


My minimum fee for appearing for you in this matter is fifteen thousand 
($15,000) dollars. This fee is not refundable for any reason whatsoever 


once | file a notice of appearance on your behalf. 100 


In certain states, lawyers often require nonrefundable retainers, and 
these retainers are tolerated by the courts to protect lawyers from 


those defendants who might otherwise not pay their bills.101 


5. Fee disputes 


a. Prospective limitations of lawyers’ liability and 
settlement of claims against lawyers 


These days, legal malpractice suits are common. Suppose a lawyer 
decides it is not worth practicing law with a risk of liability hanging 
over his head. He wants to ask each client to agree in advance not to 
sue the lawyer for malpractice, no matter what. May the lawyer do 
that? Rule 1.8(h)(1) says that he may, but only if each client has 
independent legal representation in making that agreement. 


Rule 1.8(h) 
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A lawyer shall not: ... 

(1) make an agreement prospectively limiting the 
lawyer’s liability to a client for malpractice unless the 
client is independently represented in making the 
agreement. ... 


It is hard to imagine that a client would agree to waive a lawyer’s 
malpractice liability, much less want to pay another lawyer to review 
that agreement. Since the rule prohibits such agreements if the client 
is not independently represented, most would violate Rule 1.8(h). 


If a lawyer and a client settle a malpractice claim against the 
lawyer, does the client have to be separately represented? 


If a lawyer makes a mistake for which the lawyer might be liable, the 
lawyer might contact her malpractice insurance company and/or 
notify the client. The lawyer and client might well work out a 
settlement of the potential claim short of litigation. A lawyer may settle 
with a client who does not have independent legal advice, but the 
lawyer must advise the client in writing that it is a good idea to get 
advice from another lawyer before making such a settlement. The 
lawyer also must give the client a chance to consult another lawyer. 
Rule 1.8(h)(2) explains. 


Rule 1.8(h) 
A lawyer shall not: ... 

(2) settle a claim or potential claim for such liability 
with an unrepresented client or former client unless that 
person is advised in writing of the desirability of seeking 
and is given a reasonable opportunity to seek the advice 
of independent legal counsel in connection therewith. 


Also, the settlement of a malpractice claim may not bar the client from 
filing a disciplinary complaint or require the client to withdraw a 


complaint that was already filed. 192 


Are lawyers allowed to organize law firms in ways that limit their 
liability for acts or omissions of their partners? 
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To answer this question, we need to ask a prior question: To what 
extent are law partners liable for the acts of others? A partnership is 
“a voluntary association of two or more persons who jointly own and 
carry on a business for profit [and is] presumed to exist if the persons 


agree to share proportionally the business’s profits or losses.”!° 
Until the 1960s, most lawyers who practiced with other lawyers 
formed general partnerships.!°4 In a general partnership, “each 
partner in the firm [is] vicariously liable, jointly and severally, for the 
malpractice of each other partner or lawyer-employee. ‘Vicarious’ 
liability . . . means that the plaintiff [is] not required to demonstrate 
any personal wrongdoing of a particular firm lawyer in order to hold 
the firm lawyer [liable].”19° 

Other organizational structures allow lawyers to invest resources 
together and share profits but limit their individual liability for the acts 
or omissions of their partners.1°° One common structure is a “limited 
liability partnership” or “LLP.”1°” This structure offers lawyers a 
degree of protection from malpractice liability for their partners’ 
actions. The point is to “make their pockets shallower.”108 If a firm is 
organized as an LLP, one partner is liable for his own conduct and 
that of others he supervises, but is otherwise not vicariously liable for 
the conduct of his partners.1°9 The District of Columbia and every 
state has passed legislation allowing lawyers to organize firms as 
LLPs.110 

So are lawyers prohibited from limiting their liability by organizing 
their firms as LLPs? Rule 1.8 does not prohibit this arrangement, 
“provided that each lawyer remains personally liable to the client for 
his or her own conduct” and provided that the firm complies with other 
restrictions imposed by law.111 


Why aren't all law firms LLPs? 


Perhaps some clients aren’t enthusiastic about retaining firms that 
limit their liability for malpractice this way. In addition, some analysts 
have suggested that the LLP formula may harm a firm in the long run. 
It “means that [the partners] are less careful in making decisions 
about what risks and expenses to take on [and] have less incentive to 
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commit themselves to a long and difficult turnaround when the firm 
gets into trouble.”112 


b. Fee arbitration 


Many bar associations have established processes, such as 
arbitration or mediation, to resolve fee disputes between lawyers and 
clients. Some jurisdictions require that lawyers participate in bar- 


sponsored proceedings to resolve fee disputes. '' Other jurisdictions 
make these procedures voluntary, but, even so, Comment 9 to Rule 
1.5 urges that a lawyer “should conscientiously consider submitting” 
to fee arbitration or mediation. 


May a lawyer ask clients to agree in advance to arbitrate any 
disputes about the lawyer’s services? 


Lawyers sometimes include clauses in their retainer agreements 
requiring binding arbitration for fee disputes or claims for malpractice. 
Some argue that these clauses are improper because clients would 
waive their rights to sue prior to the provision of legal services. 
Nevertheless, Comment 14 to Rule 1.8 does permit a binding 
arbitration clause “provided that such agreements are enforceable” 
and “the client is fully informed of the scope and effect of the 
agreement” before signing it. Note that this is a lower standard than 
the one applied if a lawyer seeks to prospectively limit her liability for 
malpractice claims, which requires that a client be “independently 
represented by counsel.” 

The Louisiana Supreme Court has specified what a lawyer must 
disclose to a client for a binding arbitration clause to be enforceable. 


e The client would waive the right to a jury trial. 

e The client would waive the right to an appeal. 

e The client would waive the right to broad discovery under the 
rules of civil procedure. 

e Arbitration may involve substantial upfront costs compared to 
litigation. 
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e The lawyer must explain the nature of claims covered by the 
arbitration clause, such as fee disputes or malpractice claims. 

e The lawyer must explain that the arbitration clause does not 
prohibit the client from making a disciplinary complaint. 

e The lawyer must explain that the client may speak with 


independent counsel before signing the contract. 114 


Other jurisdictions have imposed the more stringent requirement that 
arbitration agreements are ethical only if “the client is independently 


represented in making the agreement.”"1° 


c. Collection of fees 
What if a client doesn’t pay? 


If a client doesn’t pay a fee, the lawyer may contact the client to 
request payment. The lawyer may sue the client to collect the fee 
(though it is a good idea to think carefully before doing so because 
some clients will counterclaim for malpractice). The lawyer may use a 
collection agency or hire another lawyer to collect an outstanding fee, 
but it is important to be sure that the agency or lawyer will not use 
improper methods of fee collection (see below). As discussed in 
Chapter 3, many jurisdictions allow lawyers to withhold documents 
they prepared for which payment has not been received, but only if 


doing so will not unreasonably harm the client.11® 


Does state or federal law restrict lawyers’ methods of fee 
collection? 


Lawyers are subject to the Fair Debt Collection Practices Act!” if 


they regularly engage in consumer debt collection activities.118 This 
means they may not make “false or misleading representations” or 


engage in various abusive and unfair practices.119 Violators are 
subject to civil liability in claims by harassed debtors and subject to 


enforcement actions by the Federal Trade Commission. 120 


778 


Several state consumer statutes (including those in Connecticut, 
Louisiana, Massachusetts, and Texas) apply to lawyers and forbid 


various unfair and deceptive practices.1?1 Some of the consumer 
statutes impose specific prohibitions, and violation may result in the 
award of double, treble, or punitive damages. In addition, some allow 
the award of attorneys’ fees against the violator. 122 

While the application of state consumer statutes to lawyers is 
variable, lawyers are well advised to avoid debt collection practices 
prohibited by those statutes. For example, a lawyer should not 


e commit any acts of harassment against a debtor or make a 
frivolous claim, 

e retain documents or unearned fees that should be turned over 
to a client as leverage to secure payment of fees, 

e make any false or misleading statements about the fee claim, 

e reveal information to a third party (or threaten to do so) to geta 


client to pay a fee.12° 


May lawyers obtain liens on client property? 124 


As we explained earlier, there is a historical prohibition in the rules 
that prohibit a lawyer from acquiring a “proprietary interest” in a 
client's case. However, Rule 1.8(i) allows a lawyer to charge an 
otherwise permitted contingent fee or to “acquire a lien authorized by 
law to secure the lawyer’s fee or expenses.” 


How would a lawyer acquire a lien on a client’s property? 


Each state has law that authorizes liens — some by statute, some by 
common law, and some by contract. A lawyer who agrees to 
represent a client might contract with the client to secure the payment 
of the legal fee by a lien on the clients summer home. If the client did 
not pay the fee, the lawyer might assert a claim against the property. 
The comments following Rule 1.8 explain that such a lien, 
acquired by contract, constitutes a business transaction with a client 
and is covered by Rule 1.8(a).125 This means that the client is 
entitled to fair terms, a clear explanation of the terms in writing, and 
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written encouragement and opportunity to seek the advice of an 
independent lawyer before the client agrees to give the lawyer a lien 
on the property. 

A lawyer who acquires a lien on client property in violation of the 
law is subject to discipline. 


FOR EXAMPLE: Brian Peterson, a Minnesota lawyer, filed an 
attorney’s lien against a clients homestead without a signed 
waiver of the homestead exemption. (Minnesota prohibits the 
filing of a lien against a residence occupied by its owner.) When 
this was discovered and disciplinary charges were filed against 
him, he “fabricated a waiver of the homestead exemption by 
cutting and pasting together a photocopied signature block and 
notarization block from other documents and submitted the 
document in an ethics investigation.” He was suspended from 


practice for six months. 126 


d. Fees owed to a lawyer who withdraws or is 
fired before the matter is completed 


If a lawyer withdraws from representing a client before the 
representation is completed, whether the lawyer is entitled to 
payment for the work done depends on the reason she withdrew. This 
most often comes up in contingent fee cases, where the lawyer 
generally receives no payment until after the case is settled or tried. If 
the client has breached the contract with the lawyer — by failing to 
cooperate in the representation, for example — the lawyer may be 
considered justified in withdrawing. (See Rule 1.16(b) for a list of 
reasons a lawyer would be justified in withdrawing.) In most states, 
the lawyer would be entitled to compensation on a quantum meruit 


basis (an equitable assessment of the value of the work done). 127 On 
the other hand, if the lawyer withdraws from representing the client 
without good cause, then the lawyer is breaching the contract and 
may forfeit her right to recover any fees for the work done. 128 

If a client fires his lawyer in a contingent fee case, the lawyer may 
charge a quantum meruit fee for services already performed, 
assuming that those services had some value. A retainer agreement 
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that provides for payment of more fees than would be recovered on a 
quantum meruit basis would violate the prohibition on charging 


excessive fees. 129 


6. Dividing fees with other firms or with 
nonlawyers 


a. Division of fees between lawyers not in the 
same firm 


If two lawyers in different firms work on a case, can they split 
the fee? 


Two lawyers in different firms may work on a single matter for various 
reasons. An inexperienced lawyer might enlist an expert in a certain 
field to assist her on a matter. A lawyer might ask another lawyer to 
assist because a matter must be litigated in a jurisdiction in which she 
is not licensed to practice. One lawyer might collaborate with another 
because of the amount of work that needs to be done or to ensure 
that counsel would be available during the vacation or sick leave of 
one of the lawyers. 

If two lawyers in different law firms work on a case, both should be 
paid for their services. If the fee agreement provides for hourly fees, it 
is easy to calculate which lawyer is entitled to be paid what amount. 
However, if the agreement provides for a contingent fee, the 
allocation of the fee is less obvious, especially because some 
contingent fee lawyers do not keep time records, so it is not easy to 
measure the relative contributions of the two lawyers. Rule 1.5(e) 
allows the lawyers to share a fee, but the rule imposes conditions to 
protect clients. 


Rule 1.5(e) 
A division of a fee between lawyers who are not in the 
same firm may be made only if: 
(1) the division is in proportion to the services 
performed by each lawyer or each lawyer assumes joint 
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responsibility for the representation; 

(2) the client agrees to the arrangement, including the 
share each lawyer will receive, and the agreement is 
confirmed in writing; and 


(3) the total fee is reasonable. '°° 


If one lawyer refers a case to another lawyer, may the first lawyer 
be paid a referral fee? 


Suppose a client seeking a divorce approaches a lawyer who handles 
only medical malpractice cases. This lawyer refers the client to 
another lawyer who does domestic relations work. Under the rule 
quoted above, the referring lawyer may indeed collect a referral fee, 
and it could be a large part of the total fee, provided that he meets 
various conditions. First, he must take on “financial and ethical 
responsibility for the representation as if the lawyers were associated 


in a partnership.”'°1 In addition, the proposed share that each lawyer 
receives must be disclosed to and approved by the client, the fee- 
sharing arrangement must be confirmed in writing, and the total fee 
must be reasonable. 

If the referring lawyer is planning to do some work on the case, 
the lawyers and the client may agree in writing that the lawyers will 
divide the fee based on the proportion of time spent or work done. In 
that case, each one will have to take financial and ethical 
responsibility for that lawyer’s work, but not for the case as a whole. 


What does it mean for a lawyer to take “financial and ethical 
responsibility for the representation”? 


This phrase means that in the event of disciplinary action or a 
malpractice suit, the lawyers agree to share responsibility as if they 
were law partners. Each “partner” then must ensure compliance with 
the rules and is responsible for some violations of the ethics rules by 
the other “partner.”!92 

A lawyer who collects a fee for referring a case to another lawyer 
and who does not plan to collaborate on the case is well advised to 
follow the case closely. If the other lawyer commits an ethical breach 
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or is negligent, the referring lawyer could be disciplined or sued. The 
Utah State Bar Ethics Advisory Opinion Committee explained: 


Lawyers contemplating a joint-responsibility arrangement must realize 
that each lawyer’s responsibility is significant. The lawyer receiving a 
referral fee under a joint-responsibility arrangement cannot simply “hand 
off’ the client to the receiving lawyer. . . . [A] referring and receiving 
lawyer must work out arrangements that give reasonable assurance that 
neither will violate the Rules of Professional Conduct in the matter in 
question. Partners are responsible for each others’ violations of the rules 
if they order the violations, knowingly ratify them, or knowingly fail to 
take reasonable, potentially effective remedial action. Under these 
circumstances, therefore, both referring and receiving lawyers would be 


responsible for each others’ ethical violations. 193 


Lawyers often make fee-splitting agreements that do not comply with 
Rule 1.5(e). Some courts refuse to enforce such agreements 


because they violate the public policy underlying the rule.'%4 But 
some have held that a lawyer may recover a share of the fees on a 
quantum meruit basis even if the fee-splitting agreement is 


unenforceable. 19° 

When a lawyer working on a contingent fee basis is replaced by 
another lawyer, Rule 1.5(e) does not apply because it pertains only to 
situations in which two lawyers, in different firms, simultaneously 
represent a client. But Rules 1.5(a), (b), and (c) require the successor 
lawyer to notify the client in writing, before any funds are disbursed, 
that the original lawyer is entitled to a portion of the fee (on a 
quantum meruit basis or as specified in the original retainer) and to 
obtain the client's consent. This is important because the original 
lawyer could assert a lien on the proceeds. The client's agreement to 
the division of fees will avoid future conflicts among the lawyers and 


the client. 136 


b. Sharing fees with nonlawyers 


While lawyers are allowed to share legal fees with other lawyers, they 
are not allowed to share legal fees with nonlawyers, except in certain 
narrow circumstances. As to splitting fees with nonlawyers in general, 
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Rule 5.4(a) provides that “[a] lawyer or law firm shall not share legal 
fees with a nonlawyer, except that: . . . (3) a lawyer or law firm may 
include nonlawyer employees in a compensation or retirement plan, 
even though the plan is based in whole or in part on a profit-sharing 
arrangement.” The purpose of the rule is apparently to protect the 
lawyer’s independent judgment from being affected by influence or 
pressure from nonlawyers. 1°7 

In the District of Columbia and some countries, such as the United 
Kingdom, lawyers may split fees with nonlawyers. The ABA ethics 
committee has interpreted Rule 5.4(a) to allow lawyers to share fees 
with lawyers in those more permissive jurisdictions, even though 
some of the money may end up being shared with nonlawyers. 138 

Rule 5.4 has drawn increasing criticism because it is arguably 
anti-competitive and because other countries are allowing their 
lawyers to form multidisciplinary service firms with nonlawyers. We 
return to this topic in Chapter 13. 


Can lawyers pay “runners” who find them clients who are 
accident victims? 


In most states, lawyers may not pay referral fees to nonlawyers who 
send them clients,199 except that they may pay lawyer referral 
services for making information available about their practices.'4° 
Some personal injury lawyers nevertheless employ “runners” to go to 
accident scenes or to hospital emergency rooms to distribute 
business cards or brochures; some of them have been disbarred. 141 
Likewise, a lawyer may not pay an accountant, a real estate broker, 
or anyone else who comes into contact with a potential client group 
for sending potential clients her way. 


7. Payment of fees by a third party 


The principle of maintaining a lawyer’s independent judgment has 
produced restrictions on allowing one person to pay a lawyer to 
represent another person. As a practical matter, it is necessary to 
allow parents to pay for the representation of minor children who 
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need lawyers. Automobile insurance policies typically provide that the 
insurance company will provide and pay for a lawyer to represent the 
insured person if a suit is filed based on a claim covered by the 
policy. Likewise, some employers pay for the legal representation of 
employees in matters that arise out of workplace activities. 
Consequently, the rules allow a third party to pay a lawyer's fee, but 
only if the client consents after being advised, the third person does 
not direct the lawyer’s decisions or otherwise interfere in the 
representation, and the lawyer avoids sharing with the third person 


any confidences learned in the course of the representation. 142 


B. Lawyer as custodian of client 
property and documents 


Lawyers often have responsibility for money, documents, and other 
valuables that belong to clients. They have a fiduciary duty to protect 
their clients’ possessions and return money and property to clients 
upon request or, in some cases, promptly after receiving it. Some of a 
lawyer’s responsibilities with respect to client property are addressed 
in Rule 1.15, which you should read with care. 


1. Client trust accounts 


One important aspect of the lawyer-client relationship involves a 
lawyer’s management of the client trust account, the bank account in 
which the lawyer keeps funds that belong to various clients. If a 
lawyer takes possession of money from a client or third party in 
connection with a representation, he must keep it “separate from the 
lawyer’s own property. Funds shall be kept in a separate account 
maintained in the state where the lawyer’s office is situated, or 
elsewhere with the consent of the client or third person.”143 

Property other than money must be “appropriately safeguarded,” 
and the lawyer must keep “complete records” of such property for a 
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period specified in state rules (the ABA recommends five years) after 


the events that they record. 144 

Rule 1.15 permits a lawyer to keep funds that belong to multiple 
clients in a single account, but those funds must be kept in a separate 
account from any funds that belong to the lawyer.'4° The purpose of 
the rule is to help ensure that the lawyer’s creditors are not able to 
seize client funds held by the lawyer and that the lawyer does not 
spend client funds improperly. 


FOR EXAMPLE: J. Kevin Lund, a Kansas lawyer, was divorced 
from his wife and ordered to pay child support. When he fell 
behind in his payments, his wife obtained a judgment for some 
past-due amounts. Lund deposited some of his personal funds 
into his client trust account, thus protecting them from 
attachment by his wife. He was suspended from practice for a 


year, '46 


If a client pays a lawyer in advance a sum against which the lawyer 
may charge fees, this sum should be deposited into the client trust 
account. The lawyer may withdraw funds against this payment only 


as fees are earned or expenses incurred.'4” If the lawyer charges a 
flat fee and collects it in advance, the funds must be kept in trust until 


the services have been performed. !48 

The rule also requires lawyers to keep detailed records of 
deposits into and withdrawals from the client trust account. Many 
state bars conduct random audits of client trust accounts to ensure 
that lawyers comply with these rules. 

Once you have a license to practice law, one of the quickest and 
surest ways to lose it is to put funds that belong to a client into your 
personal account or to “borrow” funds from the client trust account 
that you have not yet earned. These offenses are considered grave 
and often grounds for disbarment. A lawyer may be disciplined for 
commingling or misappropriation even if the violation was 
unintentional, even if no client funds were lost, and even if the 


lawyer’s mental capacity is compromised by illness. 149 
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2. Responsibility for client property 


a. Prompt delivery of funds or property 


When a lawyer receives a settlement check or other funds that should 
be paid (at least in part) to a client, the lawyer must notify the client 
and promptly pay all funds due to the client. If the client asks, the 
lawyer must provide a record of the amount received and of how 


much was paid to whom.'°° The same obligation applies if the 
person who has an interest in the funds is someone other than a 
client. This sounds fairly routine, but some lawyers contrive to obtain 
funds that belong to others as a result of settlement negotiations; they 
then conceal their misconduct by giving clients inadequate or 
inaccurate information. 


FOR EXAMPLE: James O’Hagan was a partner at Dorsey & 
Whitney, one of the largest firms in Minneapolis. One of his 
clients was the famous Mayo Clinic, which he represented in 
medical malpractice cases. O'Hagan settled some cases but 
was not always honest with his client about the amounts of the 
settlements. O'Hagan reportedly settled one case for 
$270,000, but then told the Mayo Clinic that it had settled for 
$595,000. The Mayo Clinic gave O’Hagan a check for 
$595,000. He paid $270,000 to the plaintiff's attorney and used 
the remainder to pay off personal loan obligations. For this and 
other similar offenses that added up to alleged theft of $3 
million, O'Hagan was fined and sentenced to 30 months in 


prison. 191 


b. Disputes about money or property in lawyer’s 
possession 

Suppose a lawyer and her plaintiff client make a contingent fee 

agreement under which the lawyer will receive one-third of the 


amount of any settlement. The case then settles for $25,000. The 
defendant writes a check and sends it to the lawyer, who deposits it in 
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the trust account. The client, upon learning of the settlement, points 
out to the lawyer that the settlement took place after the lawyer had 
done only a few hours’ work on the matter. The client claims that the 
original agreement would overcompensate the lawyer. Can the lawyer 
withdraw her one-third from the trust account? 

Model Rule 1.15(e) provides that if there is a dispute about the 
amount of the fee, the lawyer is to distribute undisputed portions of 
the settlement and keep the disputed portion in the client trust 
account. So the lawyer should pay out to the client two-thirds of the 
settlement amount and should not transfer the remaining third to 
herself until the dispute is resolved. Even if the lawyer thinks that the 
client is wrong and that the lawyer is entitled to one-third, the client’s 


inquiry places that amount in dispute.1°2 


c. Lawyers’ responsibilities to clients’ creditors 


Suppose that you receive a settlement check for $10,000 for a 
client. What if you then get a notice from a local department 
store showing that your client owes it $5,000 and asking you to 
remit the amount due? 


A comment to Rule 1.15 explains that if a third party has a “lawful 
claim” against funds that are in the lawyer’s custody, the lawyer might 
have some obligation to the third party. The lawyer is not supposed to 
try to arbitrate such a claim, but if the claim is not “frivolous,” the 
lawyer should hold the property until the claims are resolved. Does 
the example given above fall within this ambit? 

Probably not. A lawyer is not a collection agency for his clients’ 
creditors. The department store has no right to ask the lawyer to give 
it money that the client owes, even if the debt is legitimate and 
overdue. It is another matter, however, if the department store sues 
the client, obtains a judgment, and then obtains an order against the 
lawyer to surrender the funds. Such situations are not very common. 
The main thing to know is that unless the creditor has a legitimate 
claim to the particular funds in the lawyer’s possession, the lawyer’s 


duty is to his client, not to the third party.1°° 
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3. Administering estates and trusts 
May a lawyer act as executor of a client’s estate? 


A lawyer may recommend and may accept appointment as executor 
of a client’s estate. Executors often are paid substantial sums for their 
services in settling estates, but the solicitation of such appointment is 
not prohibited by Rule 1.8(c) because the payment would be for 
services rendered. However, a lawyer giving advice about whom to 
appoint as executor or carrying out the functions of executor for a 
client might be improperly biased by self-interest in doing so. A 
lawyer must comply with Rule 1.7 in giving such advice or in acting as 


executor for a client's estate.!°* This means, for example, that the 
lawyer must consider whether there is a significant risk that her 
representation of the estate would be materially limited by the 
lawyer’s responsibilities to another present or former client, to a third 
person, or by a personal interest of the lawyer. If such a risk is 
present, the lawyer must assess whether she would be able to 
provide competent and diligent representation to each affected client. 
If so, the lawyer may accept appointment as executor, but only if each 
affected client provides informed consent, confirmed in writing. 


C. Conflicts with lawyers’ personal or 
business interests 


1. In general 


Rule 1.7(a)(2) states that a lawyer has a conflict of interest if “there is 
a significant risk that the representation of one or more clients will be 
materially limited . . . by a personal interest of a lawyer.” If the 
lawyer’s personal or business interest in a matter is at odds with the 
interests of her client, she might be unable to provide disinterested 


advice or advocacy.'°° If such a conflict exists, a lawyer must not 
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represent the client unless all of the conditions in Rule 1.7(b) are 
met. 196 Here are some hypothetical examples of such conflicts: 


e A lawyer is engaged in settlement negotiations with a lawyer 
from another firm. The other lawyer happens to be the hiring 
partner of a firm to which the first lawyer has applied for a job. 
The lawyer’s advocacy on behalf of his client might be 
compromised by his efforts to appear cooperative to the 
adverse lawyer. 197 

e A lawyer who handles social security disability cases often 
refers his clients to a physical therapy clinic. He is part owner 
of the clinic but does not mention this. The lawyer’s obligation 
to look out for his client’s best interests might be compromised 
by his interest in the profitability of the clinic.1°° 

e A state attorney general is in charge of an investigation of a 
large corporation whose main offices are located in the state 
capital. The investigation could lead to criminal fraud charges 
against the corporation and its officers. This particular 
corporation was the largest contributor to a campaign fund that 
assisted the attorney general in his last campaign for election 
and is likely to do so again — depending on the outcome of 
the investigation. The attorney general’s obligation to the 
citizens of his state may be compromised by his concerns 
about the impact of the investigation on his campaign 


funds. 1°99 


2. Business transactions between lawyer and 
client 


Sometimes lawyers and clients have strong incentives to do nonlegal 
business with each other. A client may benefit from doing business 
with her lawyer because her lawyer may give her loans or equity 
investments, reduced fees for legal services, and sophisticated 
business and legal advice. A lawyer may benefit from a business deal 
with a client by getting in on the ground floor of a new and promising 
company or by obtaining compensation in the form of an ownership 
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interest in a client who is too short of cash to pay legal fees. For 
decades, real estate lawyers have bought interests in their clients’ 
ventures. More recently, many lawyers who helped in the formation of 
new dot-com companies were paid with company stock rather than 
with cash. Although the attitude of the bar toward such deals has 
gradually become more permissive, these practices have been the 


subject of criticism, 160 including the following from Professors John 
Dzienkowski and Robert Peroni: 


The traditional view in the legal profession until the late 1990s was that 
lawyer equity investments in clients should generally be avoided 
because they pose special risks and conflicts. . . . Beginning in 1995, 
several bar associations, ultimately including the ABA in 2000, issued 
ethics opinions that basically place their stamp of approval on lawyers 
obtaining equity interests in clients, subject to a few exceptions and 
provided that they meet certain requirements. [But] lawyers throughout 
the country have used these opinions to justify aggressive and even 
arrogant demands for client equity. . . . These practices have significant 
potential to undermine the independent judgment of lawyers and 


adversely change the relationship of the lawyer to the client. 161 


The traditional view is that lawyers should avoid doing business with 
clients. Lawyers have fiduciary obligations to clients. If a lawyer does 
business with or invests financially in a client, the lawyer’s interest in 
making money or gaining other advantages is likely to conflict with his 
ability to look out for his client’s interests. Because clients trust their 
lawyers’ judgment, it is easy for lawyers to take advantage of that 
trust in a business deal. It is better to maintain clear boundaries as to 
the lawyer’s role and not to muddy the provision of legal services with 
other transactions. 

Rule 1.8(a) does not flatly prohibit lawyers from doing business 
with clients but strongly discourages them from doing so. 


Rule 1.8(a) 

A lawyer shall not enter into a business transaction with a 
client or knowingly acquire an ownership, possessory, 
security or other pecuniary interest adverse to a client 
unless: 
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(1) the transaction and terms on which the lawyer 
acquires the interest are fair and reasonable to the client 
and are fully disclosed and transmitted in writing in a 
manner that can be reasonably understood by the client; 

(2) the client is advised in writing of the desirability of 
seeking and is given a reasonable opportunity to seek the 
advice of independent legal counsel on the transaction; 
and 

(3) the client gives informed consent, in a writing 
signed by the client, to the essential terms of the 
transaction and the lawyer’s role in the transaction, 
including whether the lawyer is representing the client in 


the transaction. !©2 


FOR EXAMPLE: You have a client named Masha from the 
country of Belarus. You helped Masha get her green card and 
are now helping her to adopt her husband’s son by a previous 
marriage. Masha has been in the United States for four years. 
She came to America in part because she inherited a lovely 
home from her great-aunt Sonia. Masha decides to sell the 
house. It happens to be in a part of town where you and your 
family would like to move. May you offer to buy the house? 
The answer (as usual) is maybe. There are some 
problems. Suppose Masha asks you what you think the house 
is worth. As a prospective customer, you might give her a low 
number. As your client, she might assume that you have her 
best interests at heart and that she can trust your judgment. 
Because she is an immigrant and has not had much 
experience employing lawyers, she may be more likely to defer 
to you. You helped her with some important matters. She feels 
indebted to you. If you express interest in buying her house, 
she might feel constrained not to explore whether another 


buyer would pay her more money. '©° 


If you want to buy a client’s house or undertake any such transaction, 
you need to satisfy the conditions articulated in Rule 1.8(a). 


| 
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Before you make a deal with a client, ask these questions: 


e Are the terms fair to the client? 

e Have you explained the terms to the client clearly and in 
writing? 

e Have you advised the client in writing that she should get legal 
advice about the deal from a lawyer not associated with you? 

e Has the client had a chance to get advice from another lawyer? 

e Has the client given informed consent in writing to the terms of 
the deal and to your role in the deal? 


Sometimes, lawyers make business deals with clients without 
realizing that they are doing so. Arranging for one client to make a 
loan to another, for example, would be a business deal requiring 
compliance with Rule 1.8(a), if the lawyer will make money on the 
transaction. 


FOR EXAMPLE: lowa attorney Robert Allan Wright, Jr., 
represented Floyd Lee Madison, a defendant in a criminal 
case. Madison told Wright that he had been notified that he 
was the beneficiary of a $19 million bequest from a long-lost 
Nigerian cousin, but he had to pay taxes of $178,000 to 
receive the money. Wright agreed to help him get a loan to pay 
the tax, in exchange for which he would receive a fee of 10 
percent of the funds collected from Nigeria. He arranged for 
several of his other clients to lend the money to Madison, to be 
repaid with generous interest from the inheritance. 

On Madison’s behalf, Wright talked with people who 
purported to be representatives of the Central Bank of Nigeria, 
an advisor to the President of Nigeria, and an English lawyer 
who had gone to Nigeria to investigate the legitimacy of the 
inheritance. Wright then transmitted the “tax” money to 
someone abroad and went to Europe to collect the funds, 
which were supposed to be paid in cash. No funds were there. 
Wright was unable to reimburse his lender-clients. The lowa 
disciplinary authorities found that Wright had violated Rule 
1.8(a). He had an interest in the business arrangement 
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because he would have collected a 10 percent fee. He did not 
disclose this interest to the clients from whom he obtained the 
funds, much less obtain their written consent to his having that 


interest. He was suspended from practice for a year. 1684 


Do the restrictions on lawyer-client business deals apply to 
every lawyer-client contract? 


No. The rule applies to contracts for goods and services regardless of 
whether the lawyer is the buyer or the seller. There are a couple of 
exceptions. The restrictions do not apply 


e to a contract for legal services, unless part or all of the fee is to 
be paid by the transfer of property to the lawyer; so a standard 
contract for legal services in which the client pays a fee is not 
covered; 

e toa contract in which the client sells the lawyer some product 
or service that the client normally sells to others; for example, 
a lawyer may go to a doctor who is his client and pay for the 


doctor’s services without worrying about Rule 1.8(a). 16° 


The rule covers business deals between lawyers and clients whether 
the contracts are related or unrelated to the matter on which the 


lawyer represents the client.'°° For example, a real estate lawyer 
who sells title insurance must comply with this provision for the sale 
of the title insurance.'®’ Likewise, if the same lawyer sold his golf 
clubs to the client, he must comply with the rule. 

The rule does not apply to all contracts made by lawyers, only to 
those in which another party to the contract is a client. As we have 
observed in earlier chapters, it may be unclear whether a particular 
individual is a client of a lawyer. The relationship may be tenuous, the 
legal services may have been completed, or the relationship may 
involve a mix of business and legal advice. 

The cases in which lawyers have been disciplined for violating 
Rule 1.8 are a gallery of stupid mistakes by lawyers who took 
advantage of their access to clients’ funds or took advantage of their 
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clients’ trust. Here are some rules of thumb that can save you from an 
untimely professional demise. 


Several simple steps to avoid inadvertent professional suicide 


Don’t borrow money from your clients or lend money to your 
clients unless you take great care to comply with Rule 1.8 
(except for litigation expenses, discussed above). Some lawyers 
have been disbarred for making loans to or borrowing money from 


clients without making adequate disclosures.'®® Especially in dealing 
with non-institutional clients, a good rule of thumb is: If you or your 
client needs to borrow money, get it from a bank. 


Don’t ever borrow a penny from client funds that are 
entrusted to you. Not even just for a day. Many lawyers with cash- 
flow problems have junked their careers by temporary appropriation 
of client funds. Most disciplinary agencies regard this as an extremely 
serious offense — a sure path to disbarment. 


Don’t sell your house, your parents’ old car, or anything else 
to a client. Find another buyer. While you can make such a sale to a 
client if you jump through the hoops listed above, it is risky. 169 What if 
you sell the car to a client, the car dies a week later, and the client 
accuses you of having made inadequate disclosures? 


Don’t ask your client to invest in your business. Suppose your 
client just got a hefty personal injury settlement. She’s got cash on 
hand. How about suggesting that you and she buy some real estate 
together? Or maybe you and she could buy old Coca-Cola 
paraphernalia and then sell it for a profit? Forget it! One lawyer in 
Indiana got an 18- month suspension for various instances of 


unethical behavior, including trying out this idea.1/° 


Can a lawyer accept stock or stock options instead of cash as 
payment for legal services? 


A lawyer may be paid in the form of stock or stock options, but this 
type of transaction requires compliance with Rule 1.8.171 This means 
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that the terms of the transfer must be fair to the client. The lawyer 
must make a full written disclosure of the terms to the client and must 
explain that the lawyer’s ownership of stock in a client corporation 
could cause a conflict of interest between the lawyer and the client 
that would require the lawyer to withdraw from representing the client. 
The problem is that if the lawyer becomes a shareholder, the lawyer 
has a personal financial stake in the entity that might be at odds with 
the interests of the entity as a whole. The lawyer-shareholder, for 
example, might want short-term financial benefits that could be had 
only if needed research was forgone. The client must be given a 
chance to get independent legal advice before the stock transfer. The 


client's consent must be in writing.1/2 


3. Gifts from clients 


Gifts from clients to lawyers can be problematic.'’° A gift from a 
client to a lawyer could represent a disguised fee in excess of the 
“reasonable” limit imposed by Rule 1.5. Or a client could make a gift 
in response to unfair pressure by the lawyer. For example, a lawyer 
might suggest to a client that in lieu of paying overdue bills for legal 
services, the client should change his will to leave his house to the 
lawyer. Rule 1.8(c) prohibits a lawyer from soliciting substantial gifts 
or bequests from a client. It also prohibits a lawyer from preparing for 
a client any instrument (such as a will) giving a gift to the lawyer or 
his relatives.1/4 The rule allows a lawyer to prepare such an 
instrument on behalf of a close relative, however. 


Rule 1.8(c) 

A lawyer shall not solicit any substantial gift from a client, 
including a testamentary gift, or prepare on behalf of a client 
an instrument giving the lawyer or a person related to the 
lawyer any substantial gift unless the lawyer or other 
recipient of the gift is related to the client. For purposes of 
this paragraph, related persons include a spouse, child, 
grandchild, parent, grandparent or other relative or individual 
with whom the lawyer or the client maintains a close, familial 
relationship. 
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The rule does not bar lawyers from receiving unsolicited gifts from 
clients. However, if the gift is too large, the client could later sue for its 
return. 1/° 

Therefore, if your client offers you a holiday gift or some other 
modest thank-you gift, you may accept it. But you may not ask a 
client for a substantial gift or prepare a document transferring client 
property to you or one of your relatives, unless the client is a close 
relative or the functional equivalent of a close relative. This rule 
reflects a concern that some lawyers might take advantage of their 
clients’ trust and appreciation by persuading clients to give them 
property. 


4. Sexual relationships with clients 


Lawyers and clients sometimes develop sexual relationships. If a 
lawyer coerces a client into a sexual relationship (e.g., in lieu of 
paying a fee), the relationship obviously is improper because it is 
exploitative.'”© However, it is not as clear that there is anything 
wrong with a truly consensual sexual relationship between a lawyer 
and a client, especially if it causes no harm to the quality of the legal 
representation. Perhaps there is always a possibility of adverse 
impact, if only because the liaison might end and then the 
professional relationship would become strained. In 1996, the ABA 
ethics committee declined to conclude that sexual relationships with 
clients were inherently unprofessional, but it advised lawyers to avoid 
them “because of the danger of impairment to the lawyer’s 
representation.” The committee wrote that “the lawyer would be well 
advised to refrain from such a relationship. If such a sexual 
relationship occurs and the impairment is not avoided, the lawyer will 


have violated ethical obligations to the client.”177 


197 


“Can we talk about our attorney-client relationship?” 


In 2002, at the recommendation of the Ethics 2000 Commission, 
the ABA amended the Model Rules to include Rule 1.8(j), which now 
prohibits sexual relationships with clients, even if the client is not 
prejudiced, except for sexual relationships that existed before the 
lawyer-client relationship began. 


FOR EXAMPLE: Thomas Lowe, a Minnesota attorney, went so 
far as to bill his client for the hours in which they had sex, 
indicating in his bills that the charges were for “meetings.” When 
Lowe broke off the affair to preserve his marriage, the client 
attempted suicide. During her recovery, she revealed what had 


happened. Lowe was suspended indefinitely. 178 


FOR EXAMPLE: Attorney Jalal Sleibi had sex with four female 
clients who sought bankruptcy relief or faced criminal charges. 
Two of the women, one of whom became pregnant, complained 
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to bar authorities. In a disciplinary proceeding, Sleibi claimed 
that all of the relationships were consensual. The court 
responded that “the attorney-client relationship is inherently 
unequal [and] consensual sex with a client is precisely what is 
prohibited” by Rule 1.8(j). The court also rejected Sleibi’s 
suggestion that his guilt was mitigated by the fact that he was a 
“sex addict,” noting that sex addiction had not been recognized 
by psychiatric associations as a “mental health disorder.” 
However, it did recognize that he had been diagnosed with 
anxiety and depression. His therapist testified that these 
conditions had contributed to his conduct. The court suspended 
his license for two years but it stayed six months of the penalty 
on the condition that he comply with his therapist’s treatment 


plan and commit no further misconduct. 179 


If a lawyer represents a corporation, Rule 1.8(j) bars the lawyer from 
a sexual relationship with any person in the corporation “who 
supervises, directs, or regularly consults with that lawyer concerning 


the organization’s legal matters.”180 


FOR EXAMPLE: Allison Bergman was a partner in a Kansas 
law firm. One of her clients was the Kansas City Railway 
Terminal Company. She served as the corporation’s general 
counsel as part of her work at the firm. She had a long-term 
affair with Charles Mader, an engineer for the company who 
became its president and board chairman. Bergman did not 
disclose the relationship to the board, even when allegations 
surfaced of misconduct by Mader. When the board discovered 
the relationship, it fired both Bergman and Mader. Bergman 
faced disciplinary proceedings for violating Rules 1.8 and 1.13. 
The Kansas Supreme Court suspended her law license in that 
state indefinitely.181 The client also fired Bergman’s law firm, 


which had represented it for a century. 182 


Rule 1.8 does not prohibit lawyers from having romances with former 
clients. Therefore, a lawyer who wishes to initiate a romantic 
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relationship with a client might first assist the client in finding new 
counsel. 


5. Intimate or family relationships with adverse 
lawyers 


ete 


“God help me, Henry, but I think I’ve fallen 
in love with my wife’s divorce attorney.” 


One common “personal interest” conflict occurs when two lawyers 
who are members of the same family represent clients with adverse 
interests in a matter. If the relationship between the two lawyers is 
that of “parent, child, sibling or spouse,” they normally may not 
represent clients who are adversaries unless the clients have been 
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informed of the relationship, advised of the possible problems, and 


given informed consent. 183 

As with other personal interest conflicts, this type of conflict is not 
imputed to other lawyers in the firm, so if one of the clients is not 
willing to consent, another lawyer in the firm may take over the 
representation. 


6. Imputation of lawyer-client conflicts to other 
lawyers in a firm 


a. Financial interest conflicts 


Rule 1.8 lays out rules on many particular situations in which lawyers’ 
financial interests may conflict with those of clients. Rule 1.8(k) 
provides that financial interest conflicts of one lawyer in a firm are 
imputed to all other lawyers in the firm. This means, for example, that 
“one lawyer in a firm may not enter into a business transaction with a 
client of another member of the firm without complying with 
paragraph (a), even if the first lawyer is not personally involved in the 


representation of the client.”'®4 


b. General rule on imputation of conflicts with a 
lawyer’s interests 


While Rule 1.8 governs imputation of financial conflicts between the 
interests of client and lawyer, Rule 1.10(a) addresses imputation to 
other lawyers in a firm of other conflicts between a client’s interests 
and a lawyer’s personal interests. 

As discussed in Chapter 6, Rule 1.10(a) imputes to all lawyers in 
a firm any conflicts of one client with the interests of another present 
or former client of another lawyer in the firm. The rule also imputes 
some conflicts created by the personal interests of a lawyer in the 
firm. However, if a “personal interest” conflict “does not present a 
significant risk of materially limiting the representation of the client by 
the remaining lawyers in the firm,” the conflict is not imputed to other 
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lawyers in the firm.'®° A comment explains that whether a personal 
interest conflict is imputed depends on whether it presents “questions 
of client loyalty [or] protection of confidential information.” 186 


FOR EXAMPLE: One lawyer in a firm wants to represent an 
organization that advocates for the rights of Palestinians in 
Israel. Another lawyer in the firm neither wants nor is able to 
handle this work because he is unsympathetic to this 
organization. This lawyer’s views create a personal conflict for 
him because if he were to handle this matter, his representation 
of the organization might be less vigorous because of his 
political beliefs. This conflict would not be imputed to the other 
lawyers in the firm, such as the first lawyer, so long as the 
conflicted lawyer does not do any work on the matter. 


FOR EXAMPLE: One lawyer in a firm wishes to represent a 
worker at a thermos factory who was injured on the job while 
operating a machine. One of the partners in the firm owns the 
thermos factory and therefore is not able to handle the suit. This 
conflict would be imputed to the other lawyers in the firm 
because the other lawyers in the firm “would be materially 
limited in pursuing the matter because of loyalty to that 


lawyer.” 187 


These examples demonstrate that one must evaluate each such 
conflict on its facts rather than attempting to make categorical 
distinctions. Suppose that the first example involved a small firm of 
five lawyers and that the lawyer with the conflict had lost a family 
member to a Palestinian suicide bomber. In that case, the loyalty of 
the other lawyers to the first lawyer might require imputation of this 
conflict for the same reasons as in the second example. 


1. Restatement (Second) of Contracts §§ 162, 164 (1981). 

2. For example, federal law limits the fee that a lawyer may receive for helping a 
veteran to obtain benefits from the Department of Veterans Affairs. A fee greater 
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and may be disallowed. 38 C.F.R. § 14.636(f) (2010). 
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advise a client was suspended for six months, though the suspension was stayed if 
the lawyer complied with certain conditions. Dayton Bar Ass’n v. Strahorn, 95 
N.E.3d 369 (Ohio 2017). 

99. In re Cooperman, 591 N.Y.S.2d 855 (App. Div. 1993), aff'd, 633 N.E.2d 1069 
(N.Y. 1994); see In re O'Farrell, 942 N.E.2d 799 (Ind. 2011) (lawyer whose retainer 
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read “[The] engagement fee is nonrefundable and shall be deemed earned upon 
commencement of Attorney’s work on the case” was publicly reprimanded). The law 
is not entirely settled about which, if any, nonrefundable retainers are enforceable, 
but most judges and ethics committees scrutinize such fee arrangements with a 
skeptical eye. An exception to the bar on nonrefundable retainer fees may exist 
where a sophisticated client (e.g., a large corporation) pays an advance fee to a 
lawyer to ensure the lawyer’s availability for work that may be needed, and the 
lawyer may have to turn down other engagements to be available). Cooperman, 
591 N.Y.S. 855; O'Farrell, 942 N.E.2d 799. For a discussion of nonrefundable 
retainers, see Lester Brickman & Lawrence A. Cunningham, Nonrefundable 
Retainers Revisited, 72 N.C. L. Rev. 1 (1993); Steven Lubet, The Rush to 
Remedies: Some Conceptual Questions About Nonrefundable Retainers, 73 N.C. 
L. Rev. 271 (1994). 
100. Another agreement used this language: 


This is the minimum fee no matter how much or how little work | do in this 
investigatory stage . . . and will remain the minimum fee and not refundable 
even if you decide prior to my completion of the investigation that you wish to 
discontinue the use of my services for any reason whatsoever. 


Cooperman, 591 N.Y.S.2d at 856. 


101. Grievance Adm’r v. Cooper, 757 N.W.2d 867 (Mich. 2008) (clearly stated 
nonrefundable retainer permitted); Disciplinary Action Against Hoffman, 834 N.W.2d 
636, 647 (N.D. 2013) (finding no violation of Rule 1.5 by requiring a nonrefundable 
retainer fee, but after client discharged lawyer who had performed only some of the 
contemplated services, the lawyer was required to refund the unearned portion of 
the $30,000 initial fee). 

102. Ohio Sup. Ct. Bd. of Comm'rs on Grievances & Discipline, Op. 2010-3. 

103. Partnership, Black’s Law Dictionary (10th ed. 2014). 

104. Thomas D. Morgan, Conflicts of Interest and the New Forms of 
Professional Associations, 39 S. Tex. L. Rev. 215, 216 (1998). 

105. Charles W. Wolfram, Inherent Powers in the Crucible of Lawyer Self- 
Protection: Reflections on the LLP Campaign, 39 S. Tex. L. Rev. 359, 365 (1998). 

106. Morgan, supra n. 104, at 216-217. 

107. The LLP structure was authorized by state statutes in the early 1990s in 
the wake of the savings and loan scandals, which had resulted in many cases in 
which law partners at elite firms such as Kaye, Scholer and Jones Day found 
themselves personally liable for millions of dollars because of the misfeasance of 
other partners in representing savings and loan companies. See John S. 
Dzienkowski, Legal Malpractice and the Multistate Law Firm: Supervision of 
Multistate Offices; Firms as Limited Liability Partnerships; and Predispute 
Agreements to Arbitrate Client Malpractice Claims, 36 S. Tex L. Rev. 967, 981-982 
(1995) (recounting how the savings and loan mess led to the creation of LLPs). 


810 


108. Dennis E. Curtis, Old Knights and New Champions: Kaye, Scholer, the 
Office of Thrift Supervision, and the Pursuit of the Dollar, 66 S. Cal. L. Rev. 985, 
1014 (1993). 

109. Susan Saab Fortney, Professional Liability Issues Related to Limited 
Liability Partnerships, 39 S. Tex. L. Rev. 399, 400 n. 4 (1998). 

110. Id. at 403-404. A related development is the creation of limited liability 
companies, which offer similar benefits for corporate entities. LLCs differ from LLPs 
in that the LLCs are subject to more regulatory formalities than LLPs. Id. at 402 n. 
18. 

111. Rule 1.8, Comment 14. Similarly, Restatement § 58 acknowledges that 
lawyers who are partners in LLPs may be protected from the vicarious liability 
imposed on general partners. Some drafters of the Restatement preferred to 
articulate a general rule of vicarious liability for law partners. See Wolfram, supra n. 
105, at 370 n. 32. 

112. Columnist Steven Pearlstein, quoted in Debra Cassens Weiss, Three 
Letters — LLP — Helped Spur Howrey’s Downfall, Columnist Says, ABA J., Mar. 
21, 2011. 

113. See, e.g., State Bar of Cal., Mandatory Fee Arbitration Program, 
https://perma.cc/HSU7-CGKL. 

114. Hodges LLC v. Reasonover, 103 So. 3d 1069, 1077 (La. 2012); see Joan 
Rogers, Court Allows Most Arbitration Clauses, but Splits on Need for Extensive 
Disclosure, ABA/BNA Laws.’ Man. on Prof’l Conduct (July 18, 2012). 

115. Ohio Rules of Prof’l Conduct R. 1.8(h)(1) (as amended 2015). In Helbling v. 
Ward, the Court of Appeals of Ohio voided an arbitration agreement between a 
lawyer and a client because the lawyer had not complied with Rule 1.8(h). See 
Helbling v. Ward, 2014 Ohio App. LEXIS 1462 (Apr. 10, 2014). A Michigan ethics 
Opinion imposes similar requirements. Mich. Ethics Op. RI-257 (1996) (it is 
unethical for a lawyer to require a client to agree to binding arbitration before a 
dispute has arisen, unless the client has the advice of independent counsel before 
signing the agreement). 

116. In Chapter 3, see the section on “Terminating a Lawyer-Client 
Relationship”; see also Restatement § 43, comment c. 

117. 15 U.S.C. § 1692 et seq. (2006). 

118. Heintz v. Jenkins, 514 U.S. 291 (1995). The act, one version of which was 
enacted in 1977, originally exempted lawyers from coverage, but in 1986, Congress 
repealed this exemption. Id. at 294-295. In 1996 and 2006, Congress again 
amended the law to provide that complaints filed in court were not “initial written 
communications” to debtors that required specified disclosures, Pub. L. No. 104- 
208, § 2305(a), 110 Stat. 3009 (1996); Pub. L. No. 109-351, § 802(a), 120 Stat. 
1966 (2006). But at least one court has held that the filing of a court case does not 
cure misrepresentations made in demand letters or notices previously sent to 
consumers. Kaymark v. Bank of Am., 783 F.3d 168 (3d Cir. 2014). 

119. Heintz, 514 U.S. at 292. 
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120. Id. at 293. 

121. Susan P. Koniak & George M. Cohen, Under Cloak of Settlement, 82 Va. L. 
Rev. 1051, 1079 n. 88 (1996). These authors also state that 

[c]ourts in four other states — Montana, Oregon, South Carolina and 
Washington — have suggested such claims would be upheld in appropriate 
circumstances. . . . Three states — Maryland, North Carolina and Ohio — have 
statutes that exclude lawyers from coverage. . . . Cases in three more states — 
Illinois, New Hampshire and New Jersey — have rejected the application of 
consumer protection statutes to lawyers. . . . Cases in Arkansas, Idaho and 
Pennsylvania suggest that lawyers may be exempt from liability under consumer 
protection statutes in those states. 

Id. 

122. See, e.g., N.C. Gen. Stat. § 75-16.1 (2010). 

123. Restatement § 41, comment c, reporter’s note (listing cases in which 
lawyers were alleged to have engaged in the listed behavior as methods of fee 
collection). 

124. This section refers to client property other than documents that the client 
provided to the lawyer or that the lawyer created during the course of the 
representation. The lawyer’s obligation to return documents is discussed in Chapter 
3, in the section on termination of representation. 

125. The Restatement also provides that “acquisition of . . . a security interest [in 
property not connected to the representation] is a business or financial transaction 
with a client within the meaning of § 126.” Restatement § 43(4). 

126. In re Peterson, 620 N.W.2d 29 (Minn. 2000). In 2006, the Minnesota 
Supreme Court disbarred Brian Peterson for other disciplinary violations that 
involved financial misfeasance. In re Peterson, No. AO5-646 (Minn. July 27, 2006). 

127. See, e.g., Lewis v. Haskell Slaughter Young & Rediker, 582 F. App’x 810, 
813 (11th Cir. 2014). 

128. See Fidelity Warranty Servs. v. Firstate Ins. Holdings, 98 So. 3d 672, 675- 
676 (Fla. Dist. Ct. App. 2012) (prohibiting lawyers from recovering excessive fees 
after withdrawing from contingency-fee representation). 

129. See, e.g., Fla. Bar v. Hollander, 607 So. 2d 412 (Fla. 1992) (fee agreement 
that provided for substantial fees upon discharge of lawyer was found improper 
because it provided for excessive fees; lawyer suspended for six months). See 
generally Lester Brickman, Setting the Fee When the Client Discharges a 
Contingent Fee Attorney, 41 Emory L.J. 367 (1992). 

130. This rule shows considerable state variation, reflecting policy differences. 

131. Rule 1.5, Comment 7. 

132. While lawyers in different firms are not partners, the “joint responsibility” 
fee-sharing arrangement gives them responsibility for the work of the other as if 
they were partners. See ABA Standing Comm. on Ethics & Profl Responsibility, 
Informal Ethics Op. 85-1514 (joint responsibility means that each lawyer assumes 
responsibility to client “comparable to that of a partner in a law firm under similar 
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circumstances, including financial responsibility [and] ethical responsibility to the 
extent a partner would have ethical responsibility for actions of other partners in a 
law firm in accordance with Rule 5.1”). When Rule 1.5 was amended in 2002, 
Comment 7 was amended to delete a reference to the obligations stated in 5.1, but 
this was replaced by a reference to “financial and ethical responsibility for the 
representation as if the lawyers were associated in a partnership.” This language 
was based on Informal Opinion 85-1514. ABA Center for Prof] Responsibility, 
Model Rule 1.5, Reporter’s Explanation of Changes, Comment 7. 

133. Utah State Bar, Ethics Advisory Op. Comm., Op. No. 93-121. 

134. See, e.g., Post v. Bregman, 707 A.2d 806 (Md. 1998). 

135. Daynard v. Ness, Motley, Loadholt, Richardson & Poole, P.A., 178 F. Supp. 
2d 9 (D. Mass. 2001); Huskinson & Brown, LLP v. Wolf, 84 P.3d 379 (Cal. 2004). 

136. ABA Standing Comm. on Ethics & Prof'l Responsibility, Formal Op. 487 
(2019). 

137. Rule 5.4, Comment 1. 

138. ABA Standing Comm. on Ethics & Prof'l Responsibility, Formal Op. 464 
(2013). The opinion, of course, is not binding on state courts or disciplinary bodies, 
and the opinion does not purport to authorize lawyers in jurisdictions that have 
adopted Rule 5.4 to share fees with nonlawyers in jurisdictions that have more 
lenient rules. 

139. Restatement § 10, comment d. 

140. See ABA Standing Comm. on Ethics & Profl Responsibility, Informal Op. 
85-1510. 

141. In re Sinowski & Freedman, 720 S.E.2d 597 (Ga. 2011) (attorneys 
disbarred for using runners); See, e.g., Taylor Goldenstein, State Rep. Ron 
Reynolds Is Disbarred Months After Jail Release, Hous. Chron., Aug. 8, 2019 
(attorney convicted of barratry and sentenced to four months as well as disbarred 
for hiring a felon to recruit accident victims as his clients). 

142. Rule 1.8(f). The Restatement articulates similar restrictions but provides 
that a third person may direct the lawyer’s judgment if the client consents and the 
direction is reasonable. Restatement § 134. See generally Nancy Moore, Ethical 
Issues in Third-Party Payment: Beyond the Insurance Defense Paradigm, 16 Rev. 
Litig. 585 (1997) (exploring the relationship of lawyers to third parties who pay their 
fees such as parents of children represented by the lawyers, employers who pay 
legal fees of employees, and other examples). 

143. Rule 1.15(a). 

144. Id. 

145. Rule 1.15, Comment 1. 

146. In re Lund, 19 P.3d 110 (Kan. 2001). 

147. Rule 1.15(c). 

148. In re Mance, 980 A.2d 1196 (D.C. 2009). 

149. ABA, Annotated Model Rules of Professional Conduct 230-231 (6th ed. 
2007). See generally Irene Ricci, Client Trust Funds: How to Avoid Ethical 
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Problems, 11 Geo. J. Legal Ethics 245 (1998). 

150. Rule 1.15(d): 

Upon receiving funds or other property in which a client or third person has an 
interest, a lawyer shall promptly notify the client or third person. Except as stated in 
this Rule or otherwise permitted by law or by agreement with the client, a lawyer 
shall promptly deliver to the client or third person any funds or other property that 
the client or third person is entitled to receive and, upon request by the client or 
third person, shall promptly render a full accounting regarding such property. 

151. State v. O'Hagan, 474 N.W.2d 613 (Minn. Ct. App. 1991). O’Hagan’s 
conduct also would violate Rule 1.15 because he arranged to be in possession of 
funds that belonged to his client and neither notified the client nor distributed the 
funds to the client. This conduct also would violate the prohibition against 
dishonesty in Rule 8.4. O'Hagan was disbarred in the wake of these allegations, but 
no findings were made as to which Minnesota rules were violated. Instead, 
O’Hagan was disbarred because he failed to respond to the disciplinary action filed 
against him. In re O'Hagan, 450 N.W.2d 571 (Minn. 1990). In 1994, O'Hagan was 
also convicted on federal mail fraud, securities fraud, and money laundering 
charges and sentenced to 41 months in prison. United States v. O’Hagan, 521 U.S. 
642 (1997). 

152. See In re Haar, 698 A.2d 412 (D.C. 1997) (lawyer who withdrew a legal fee 
that was disputed by the client because he believed he was entitled to the payment 
was found to have engaged in negligent misappropriation). 

153. See generally D.C. Bar, Ethics Op. 293 (2000) (explaining what might 
constitute a legitimate claim by a third party to client funds in a lawyer's 
possession). 

154. Rule 1.8, Comment 8. 

155. Rule 1.7, Comment 10. 

156. The lawyer must reasonably believe that she will be able to provide 
competent and diligent representation despite the conflict; the representation must 
not be prohibited by law; the matter must not involve a lawyer in representing two 
clients on opposite sides in litigation; and each of the clients must give written 
informed consent. See Rule 1.7(b). 

157. This example is adapted from Rule 1.7, Comment 10. 

158. Id. 

159. This example is drawn from a story about fund-raising by Alabama Attorney 
General William Pryor Jr., when he was being considered for a federal judicial 
appointment. R. Jeffrey Smith & Tania Branigan, GOP Attorneys General Asked for 
Corporate Contributions, Wash. Post, July 17, 2003, at A1. 

160. John S. Dzienkowski & Robert J. Peroni, The Decline in Lawyer 
Independence: Lawyer Equity Investments in Clients, 81 Tex. L. Rev. 405 (2002). 

161. Id. 

162. This is the text of Model Rule 1.8(a). Some states have adopted variations, 
but the Model Rule has been adopted verbatim in Pennsylvania. 
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163. See Rule 1.8, Comment 1, which says that “[a] lawyer’s legal skill and 
training, together with the relationship of trust and confidence between lawyer and 
client, create the possibility of overreaching when the lawyer participates ina... 
transaction with a client.” 

164. lowa Sup. Ct. Attorney Disciplinary Bd. v. Wright, 840 N.W.2d 295 (lowa 
2013). 

165. Rule 1.8, Comment 1. 

166. Id. 

167. ld. 

168. See In re Cordova-Gonzalez, 996 F.2d 1334 (1st Cir. 1993) (Cordova was 
disbarred because, among other things, he “violated ABA Model Rule 1.8(a) when 
he borrowed $100,000 from his client Jose Lopez-Nieves . . . without disclosing to 
his client (a) that he did not own the property pledged as collateral, (b) that his wife 
— who did own the collateral — and he were involved in bankruptcy proceedings, 
and (c) that the collateral was subject to the jurisdiction of the bankruptcy court, 
which had not approved the pledge.”); People v. Johnson, 35 P.3d 168 (Colo. 
O.P.D.J. 1999) (court syllabus explained that “disbarment was appropriate sanction 
for attorney who, along with misconduct involving two other clients, obtained two 
loans totaling $50,000 from client during pendency of an estate proceeding, having 
been aware that the client had received a bequest from the estate, and failed to 
advise client to seek independent advice concerning the loan, or obtain her written 
consent to the loan, and after having made some initial repayment, he thereafter 
knowingly misled client into believing that he would repay the loan.”). 

169. See In re Hartke, 529 N.W.2d 678 (Minn. 1995) (lawyer suspended 
indefinitely for selling his wife’s car to a client without making adequate disclosures, 
and other offenses). 

170. In re Davis, 740 N.E.2d 855 (Ind. 2001). 

171. The transaction also requires compliance with Rule 1.7, and it may be 
subject to regulations of the Securities and Exchange Commission. See 
Dzienkowski & Peroni, supra n. 160, at 477. 

172. See ABA Standing Comm. on Ethics & Prof'l Responsibility, Formal Op. 00- 
418; D.C. Bar, Ethics Op. 300 (2000); N.Y.C. Bar Ass’n, Ethics Op. 2000-3. 

173. Also, Rule 1.8(e), discussed earlier in this chapter, bars certain types of 
financial assistance to clients by lawyers. 

174. See, e.g., Attorney Grievance Comm'n of Md. v. Lanocha, 896 A.2d 996 
(Md. 2006) (attorney reprimanded for preparing a will for a client, bequeathing her 
estate (at the client’s suggestion) to the attorney’s own daughter, but three of the 
seven justices would have suspended the attorney indefinitely); Clements v. Ky. Bar 
Ass’n, 983 S.W.2d 512 (Ky. 1999) (lawyer suspended for preparing a will under 
which she would inherit $50,000). 

175. Rule 1.8, Comment 6. 

176. Many of the reported cases involve clients who retained lawyers for divorce 
proceedings, at a time when they may have been particularly vulnerable. See, e.g., 
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In re Halverson, 998 P.2d 833 (Wash. 2000) (abrogated in part, not pertinent to the 
merits, by In re Disciplinary Proceeding Against Anschell, 69 P3d 844 (Wash. 
2003)) (former president of the state bar was a divorce specialist who had edited a 
book discussing the adverse consequences of lawyer-client sexual relationships but 
was suspended for one year for having sex with six female divorce clients). 

177. ABA Standing Comm. on Ethics & Prof’l Responsibility, Formal Op. 92-364. 

178. In re Lowe, A12-1159 (Minn. Jan. 10, 2013), https://perma.cc/8BA8G-PWAQ; 
Marino Eccher, Eagan Lawyer Suspended After Affair with Client, Twin Cities.com 
(Jan. 14 & 15, 2013), https://perma.cc/R3JP-4LHS. 

179. Cleveland Metro Bar Ass'n v. Sleibi, 42 N.E.3d 699 (Ohio 2015). 

180. Rule 1.8, Comment 17. 

181. In re Bergman, 382 P.3d 455 (Kan. 2016). Bergman retained her law 
license in neighboring Missouri. See Allison L. Bergman, Hardwick, Attorneys at 
Law, https://perma.cc/M5JK-Z2XS. 

182. Paul Koepp, Bergman Departs Lathrop & Gage for Hardwick Law Firm, 
Kan. City Bus. J., Oct. 5, 2012. 

183. Rule 1.7, Comment 11. This type of conflict is not imputed to members of 
the lawyers’ firms. Id. If two adverse lawyers have an intimate relationship that is 
not one of those listed in Comment 11, it may be advisable nevertheless to seek 
consent before going forward. 

184. Rule 1.8, Comment 20. Rule 1.8(k), however, does not extend prohibitions 
on sexual relationships with clients to other members of a firm. 

185. Rule 1.10(a). 

186. Rule 1.10, Comment 3. If the personal interest of the affected lawyer 
involves a prohibition to undertake certain transactions under Rule 1.8, one should 
refer to Rule 1.8(k) rather than Rule 1.10 to determine whether that conflict is 
imputed to other lawyers in the firm. Rule 1.10, Comment 8. 

187. Rule 1.10, Comment 3. Both of these examples are elaborations on the 
examples offered in Comment 3. 
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CHAPTER 10 


Conflicts Issues 
for Government 
Lawyers and Judges 


A. Regulation of government lawyers and 
those who lobby them 


1. The law governing lobbying: An introduction 
2. Conflict of interest and “revolving door” statutes 


B. Successive conflicts of former and 
present government lawyers 


1. Conflicts of former government lawyers in private 


practice 

2. Conflicts of government lawyers who formerly worked 
outside of government 

3. Conflicts of private lawyers who currently represent 
government agencies 


C. Conflicts involving judges, law clerks, 
arbitrators, and mediators 
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1. History of judicial ethics codes in the United States 

2. Overview of the Model Code of Judicial Conduct 

3. Impartiality and fairness; avoidance of bias, prejudice, 
and harassment 

4. Ex parte communications 

5. Disqualification of judges 

6. Conflicts rules for former judges, law clerks, 
arbitrators, and mediators 

7. Conflicts rules for lawyers currently acting as third 
party neutrals 


A. Regulation of government lawyers 
and those who lobby them 


1. The law governing lobbying: An introduction 


Thousands of American lawyers work for federal, state, local, and 
international government agencies. They work on civil, criminal, 
legislative, regulatory, and policy matters. The state ethics codes 
apply to government lawyers just as they do to lawyers in the private 
sector, but those rules, drafted primarily with an eye to lawyers in 
private practice who are representing clients, deal extensively with 
conflicts of interest, fees, and client confidentiality. They address only 
partially the other ethical issues that government lawyers may 
encounter. Many government lawyers, for example, are engaged in 
policy development or regulatory work rather than traditional legal 
advocacy. Their “clients” are the agencies they work for or the citizens 
of the governments that employ them. The duty to protect a client’s 
confidences or to obtain his informed consent do not fit neatly into the 
structure of these lawyers’ work. In addition, many lawyers (including 
lawyers who are themselves former agency officials or former 
legislators) lobby government lawyers who work for executive and 
legislative agencies to influence regulations or legislation that would 
benefit or harm their private clients. For example, lawyers may be 
retained by power companies that burn coal to try to water down 
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proposed regulations that would limit carbon emissions.' The ethics 
codes do not include specific restrictions on influencing public officials 
other than judges.2 

Government lawyers are governed not only by the ethics codes 
but also by numerous state and federal statutory and regulatory rules 
that regulate particular governmental agencies. Many agencies have 
adopted their own ethics regulations for lawyers who work for them. 
These regulations may restrict revelation of confidential government 
information, the receipt of gifts, and the outside activities of the 
agency lawyers such as public speaking, teaching, and 
representation of private clients. 

Lawyers who are lobbyists are subject to additional statutory and 
regulatory rules. Some lawyers who lobby federal legislators must 
register under the Lobbying Disclosure Act? and disclose the amount 
of money spent on lobbying. 


The act does not limit the frequency or content of the lobbying, and 
the disclosure requirements for those who lobby executive agencies 


apply only to those who lobby very senior officials. An ABA task 
force has described many “weak spots” in the disclosure act. The 
task force noted that 


e firms need not register unless at least one employee spends 
more than 20 percent of her time lobbying for a particular 
client; 

e lobbyists are not required to identify the persons or offices they 
contacted; 

e lobbyists are not barred from raising money for the election 
campaigns of elected officials whom they lobby; and 

e nineteen exceptions to the disclosure requirements apply to 


those who lobby senior executive branch officials.° 


Some lobbying by private lawyers of government agencies remains 
largely unregulated. Eric Lipton of the New York Times reported in 
2014 that few restrictions or disclosure requirements govern state 
attorneys general, who 
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are now the object of aggressive pursuit by lobbyists and lawyers who 
use campaign contributions, personal appeals at lavish corporate- 
sponsored conferences and other means to push them to drop 
investigations, change policies, negotiate favorable settlements or 


pressure federal regulators.© 


FOR EXAMPLE: Dickstein Shapiro is a Washington, D.C., law 
firm. It represented the manufacturer of 5- Hour Energy, a 
caffeinated drink. Over the years, Eric Lipton reported that the 
firm and its clients had donated large sums to organizations that 
supported the campaigns of many state attorneys general. 
When the firm learned that a group of state attorneys general 
were considering launching investigations into whether 5- Hour 
Energy had engaged in deceptive advertising, Dickstein partner 
Lori Kalani attended a meeting of several of these officials at an 
opulent hotel in Santa Monica. There, she persuaded Missouri 
Attorney General Chris Koster, a Democrat whose office was 
investigating the company, to shut down the investigation. 
Kalani and other lobbyists also participated in an elite gathering 
of Republican attorneys general at “the exclusive Beach Village 
at the Del [in Coronado, California,] where rooms go for as 


much as $4,500 a night.”” On another occasion, Kalani and two 
of her partners paid $4,500 each to fly on a chartered jet to a 
gathering of Republican attorneys general at an island resort in 
Michigan. The Dickstein firm also paid $35,000 to the 
Republican Attorneys General Association, which used the 
funds to provide a free chartered jet ride to the event for Pam 
Bondi, the Republican Attorney General of Florida, and to cover 
Bondi’s hotel bill and meals. During the weekend at the resort, 
Kalani lobbied Bondi and others not to investigate 5- Hour 


Energy.® 


Regulatory restrictions on contacts between lawyer-lobbyists and 
public officials are generally undeveloped or limited to modest 
disclosure rules. Even so, certain conflict of interest rules have more 
bite. These are found both in particular statutes and in Rule 1.11 of 
the ethics codes. The next section explores these restrictions. 
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2. Conflict of interest and “revolving door” 
statutes 


After 1970, the gap between government lawyers’ salaries and those 
of lawyers in large law firms widened, making it more difficult for 
government agencies to compete with the private sector in hiring 
lawyers. Nevertheless, many lawyers want to work in government 
early in their careers, in part to gain expertise to use later in private 
practice. In addition, many new law school graduates who cannot 
obtain high-paying private sector jobs seek government employment, 
at least for a few years. Excessively strict successive conflicts rules 
could discourage movement between the private and public sectors, 
just as they could discourage the movement of lawyers from one 
private firm to another.2 However, current and former government 
Officials, including lawyers, are subject to civil service rules that 
impose significant restrictions. 


FOR EXAMPLE: 18 U. S.C. § 205 (2015), originally enacted in 
the mid-nineteenth century, prohibits current officers and 
employees of the United States from bringing claims against the 
United States or representing any party before any agency or 
court in connection with a matter in which the United States has 


a direct and substantial interest. 1° 


FOR EXAMPLE: 18 U. S.C. § 207(a) (2015) imposes a two- 
year prohibition on former officers and employees of the United 
States from bringing claims against the United States or helping 
others to bring claims in which the United States is a party or 
has a direct and substantial interest and in which the former 
officer or employee participated personally and substantially 
while a federal employee. 


Lawyers who violate these and other applicable laws while in 
government service may face civil or criminal penalties. 1 


FOR EXAMPLE: Jeffrey Ross Williams was an assistant 
general counsel at the U.S. Consumer Product Safety 
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Commission from 2005 to 2008. While working full-time for the 
federal government, Williams was earning a retainer of $8,000 a 
month for representing a foreign corporation that was trying to 
secure a contract with the U.S. Army to supply batteries for 
armored personnel carriers. Williams represented the foreign 
corporation in at least two meetings with Army officials while he 
was a full-time federal employee. In violation of federal law, 
Williams failed to disclose this income or his private 
employment to the agency. Williams was sentenced to two 
years’ probation and fined $3,000. He was disbarred by 
consent.'* Since November 2010, Williams has listed his 
employment as president and managing partner of Williams 
Worldwide Group LLC, a consulting firm that, according to his 


LinkedIn profile, has offices in Washington, London, and Kyiv. 13 


Do federal laws restrict what jobs government lawyers may 
accept after leaving office? 


No, but “revolving door” statutes impose modest limits on attempts by 
those lawyers to influence the agencies that they recently left. 18 U. 
S.C. § 207(c) (2015) bars former government employees from trying 
to influence employees of their former agency for a period of one year 
after leaving office on behalf of any other person.'* Some observers 
have suggested that these limits are insufficient. 


FOR EXAMPLE: Jacqueline S. Glassman was once the chief 
counsel of the federal agency that regulates auto safety. She 
later moved to a law firm where, several years later, the New 
York Times reported that “her clients include Graco Children’s 
Products, which is refusing to recall almost 1.8 million child 
restraints that the safety agency says pose a hazard to infants.” 
According to Joan Claybrook, who formerly headed the auto 
safety agency, an agency official wno moves to a private legal 
practice knows, even years later, “how to present information to 
maximize chances that it will limit a recall or even divert an 
investigation.” Senator Barbara Boxer asserted that there 
appeared to be “an all-too-cozy relationship” between former 
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auto safety officials and the auto industry. Glassman’s view, 
however, is that “there are enough rules and regulations in 


place to address any concerns.”!° 


B. Successive conflicts of former and 
present government lawyers 


If a lawyer works for a government agency and then joins a private 
law firm, some of the lawyer’s previous work may conflict with her 
new practice.'® Similarly, if a lawyer works for private clients and then 
joins a government agency that regulates those clients, the lawyer 
could be thought to have conflicting loyalties. Successive conflicts like 
this ordinarily are governed by Rule 1.9. Government lawyers must 
comply with the applicable rules of professional conduct just like 
lawyers in private practice. 1/ In this instance, however, the 


application of Rule 1.9 is limited by Rule 1.11.18 

Rule 1.11 imposes less stringent standards regarding successive 
conflicts that arise when a lawyer moves from private practice into the 
government or from the government into private practice. Too- 
stringent conflict standards would make it more difficult for 
government lawyers to obtain positions in law firms because their 
government work might preclude the firms from representing many 
clients. This bar, in turn, might unduly discourage lawyers from 
serving in the government. Likewise, if conflicts barriers were higher, 
government agencies might be precluded from hiring lawyers from 
private practice because of prior conflicting work. In this section, we 
will first consider the obligations imposed by Rule 1.11 for 
government lawyers who go into the private sector, and then the 
obligations for private practitioners who join the government. 


1. Conflicts of former government lawyers in 
private practice 
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Rule 1.11(a) sets forth how former government lawyers are to 
evaluate potential conflicts between their prior government work and 
subsequent work. 


Rule 1.11(a) 

Except as law may otherwise expressly permit, a lawyer 
who has formerly served as a public officer or employee of 
the government: 

(1) is subject to Rule 1.9(c); and 

(2) shall not otherwise represent a client in 
connection with a matter in which the lawyer participated 
personally and substantially as a public officer or 
employee, unless the appropriate government agency 
gives its informed consent, confirmed in writing, to the 


representation. '2 


Former government lawyers are guided by Rule 1.11(a)(2) instead of 
by Rule 1.9(a) with respect to conflicts between prior government 
work and present work in private practice. Rule 1.9, the general 
successive conflicts standard, precludes representation (absent 
informed consent) if a new client’s interests are “materially adverse” 
to those of the former client and the matter is “the same or... 
substantially related.” Rule 1.11(a)(2), in contrast, precludes a former 
government lawyer from representing a client in “a matter in which 
the lawyer participated personally and substantially? while in 
government service. The rule requires no inquiry about the degree of 
adversity between the new client’s interests and the government’s 
interests. If the lawyer participated personally and substantially in 
work on a matter while working for the government, the lawyer may 
not represent a client in connection with that matter unless the 
government agency gives informed consent. 

The following table illustrates the similarities and differences in the 
two successive conflicts rules. 


Rule and conflicts Lawyer may not represent a new client without the 
subject to it: consent of the former client in: 


Rule 1.9(a): Applies to “the same or a substantially related matter” if the new 
all successive conflicts clienťs interests are “materially adverse” to those of 


824 


except those related to the former client 
former government 


work 
Rule 1.11(a)(2): “a matter in which the lawyer participated personally and 
Applies to conflicts substantially” 


related to former 
government work 


a. What is a “matter”? 


Whether a representation involves the same “matter” as a previous 
one sounds like a commonsense assessment, but it’s not always so 
simple. Here is the definition in the rule. 


Rule 1.11(e) 
As used in this Rule, the term “matter” includes: 

(1) any judicial or other proceeding, application, 
request for a ruling or other determination, contract, 
claim, controversy, investigation, charge, accusation, 
arrest or other particular matter involving a specific party 
or parties, and 

(2) any other matter covered by the conflict of interest 
rules of the appropriate government agency. 


The comments offer two further explanations: 


[Paragraph (a)(2) of Rule 1.11 disqualifies lawyers only from work on] 
matters involving a specific party or parties, rather than extending 


disqualification to all substantive issues on which the lawyer worked.29 


For purposes of paragraph (e) of this Rule, a “matter” may continue in 
another form. In determining whether two particular matters are the 
same, the lawyer should consider the extent to which the matters 
involve the same basic facts, the same or related parties, and the time 


elapsed.?1 


Suppose a lawyer at the U.S. Department of Justice helped defend 
the government against a lawsuit by a citizens group challenging the 
validity of a rule on cleanup of toxic waste. After leaving the DOJ, the 
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lawyer went to work at a private firm. Consider which of the following 
work by the firm would constitute the “same matter”: 


e Representation of the citizen group on an appeal of the lawsuit 

e Representation of the citizen group in a petition to modify the 
rule that was challenged in the lawsuit 

e Representation of a different organization in a petition to 
modify the rule 

e Representation of the citizen group or the other organization in 
lobbying Congress for legislation to overturn the rule 


Suppose instead that the lawyer was not involved in any prior 
litigation over the rule but assisted in drafting the rule. Can he or the 
firm later participate in litigation over the validity of the rule? 

All of these questions turn on whether the new work is part of the 
same matter that the lawyer worked on while in the government. If the 
work does involve the same matter, Rule 1.11 might bar the former 
government lawyer from participation absent agency consent and 
might bar the firm from participation absent screening and notice to 
the agency pursuant to Rule 1.11(b). 

On one hand, what qualifies as the same matter is not necessarily 
defined by the boundaries of one litigation or other proceeding. If the 
citizen group lost the case and six months later started a petition to 
achieve the same result through regulatory or congressional action, 
perhaps the second round would be regarded as the same matter. On 
the other hand, if five years elapse, the players change, and another 
initiative is undertaken to change the rule, then the new initiative 
probably would not be viewed as the same matter. 


b. Personal and substantial participation 


The comments to Rule 1.11 do not define “personal and substantial 
participation.” However, the drafters of the ethics code borrowed this 
standard from the federal conflict of interest statute mentioned above 
that imposes a two-year bar on former federal employees from 
bringing certain claims against the United States and from helping 


others to bring such claims.22 The bar applies if the matter is one in 
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which the former federal employee participated personally and 


substantially while working for the government.2° The regulations 
implementing the federal statute offer useful guidance on the 
meaning of “personal and substantial participation’: 


The restrictions of section 207(a) apply only to those matters in which a 
former Government employee had “personal and substantial 
participation,” exercised “through decision, approval, disapproval, 
recommendation, the rendering of advice, investigation or otherwise.” To 
participate “personally” means directly, and includes the participation of 
a subordinate when actually directed by the former Government 
employee in the matter. “Substantially,” means that the employee’s 
involvement must be of significance to the matter, or form a basis for a 
reasonable appearance of such significance. It requires more than 
official responsibility, knowledge, perfunctory involvement, or 
involvement on an administrative or peripheral issue. . . . [T]he single act 
of approving or participation in a critical step may be substantial. It is 
essential that the participation be related to a “particular matter involving 


a specific party.”24 


FOR EXAMPLE: Abraham D. Sofaer was a federal district 
judge who became the legal advisor (essentially, the general 
counsel) of the U.S. State Department. While he was in that job, 
a Pan American plane crashed in Scotland as a result of a 
bomb. Some of the victims’ relatives sued Pan Am. Iran and 
Syria were suspected in the bombing. The airline sought 
discovery to try to show that the government had had advance 
notice that the flight would be bombed; this would make the 
government responsible for failing to warn the airline. Sofaer 
was involved in discussions within the State Department about 
how to respond to this discovery request and about how 
potentially damaging information could be withheld. The 
government succeeded in quashing the discovery request. 
Sofaer then left the government and joined the law firm of 
Hughes, Hubbard & Reed. Libya became the prime suspect in 
the bombing and, as a result, faced international pressure and 
sanctions. Three years after joining the law firm and without 
consulting the State Department, Sofaer agreed to represent 
the government of Libya, for a very substantial fee, in an effort 


827 


to negotiate a settlement of the Pan Am bombing. After a storm 
of press criticism, Sofaer withdrew from this representation. 
Nevertheless, a disciplinary committee of the D.C. Bar found 
that Sofaer had committed a serious violation of D.C. Rule 1.11 
and that he should have consulted with ethics experts or the 
State Department before accepting Libya as a client. In view of 
his distinguished record in public service, he was given an 
informal admonition. The sanction was sustained by the D.C. 


Court of Appeals.2° 


c. Screening of former government lawyers 


Rule 1.10 provides that if one lawyer in a firm has a conflict of interest 
based on present or previous work in private practice that would 
preclude her handling a matter, the conflict is “imputed” to other 
lawyers in the firm. These lawyers would then also be precluded from 
handling the matter unless the conditions stated in Rule 1.10(a) are 
met. Imputed conflicts relating to the lawyer’s prior work at a prior firm 
may be avoided through a stringent screening process set forth in 


Rule 1.10(a)(2). 26 

Imputation, however, works differently for former government 
lawyers because Rule 1.11(b) rather than Rule 1.10 applies. 2/ If a 
former government lawyer is precluded from handling a matter 
because of a conflict relating to work that the lawyer did while 
employed by a government agency, Rule 1.11(6) would permit other 
lawyers in the firm to handle the matter, so long as the firm complies 
with that rule’s less stringent screening requirements. Rule 1.11(b) 
was adopted because of concerns that the more demanding conflicts 
rules for lawyers outside of government would discourage 
government service. This rule was the first to allow some conflicts to 
be “solved” by the use of screening. 


Rule 1.11(b) 

When a lawyer is disqualified from representation under 
paragraph (a), no lawyer in a firm with which that lawyer is 
associated may knowingly undertake or continue 
representation in such a matter unless: 
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(1) the disqualified lawyer is timely screened from any 
participation in the matter and is apportioned no part of 
the fee therefrom; and 

(2) written notice is promptly given to the appropriate 
government agency to enable it to ascertain compliance 
with the provisions of this rule. 


Under this rule, the former government lawyer’s firm must screen him 
from any contact with the work and see that he earns no part of the 


fee unless it is part of a regular salary or partnership share.2° The 
firm need not seek consent from the government agency as a 
prerequisite to taking on the conflicting work; it simply must screen 
the conflicted lawyer and notify the government agency about its work 


on the matter.22 It need not provide the former agency with the 
detailed information about screening procedures required by Rules 
1.10(a)(2)(ii) and (iii). 

The screening procedures provided for by Rule 1.11(b) are 
simpler than those of Rule 1.10(a)(2). The screening provisions in 
Rule 1.11(b) were adopted 27 years before Rule 1.10(a)(2) was 
adopted.°° Law practice evolved over these intervening years, and 
with it, ideas about what was necessary to screen off a conflicted 
lawyer. 


d. Confidential government information 


Even if a former government lawyer is not precluded from 
representing a client on the basis of “personal and substantial 
participation” in a “matter,” the lawyer might be precluded because, 
while in the government, she learned “confidential government 
information” about a person, and the new matter could involve 
material adverse use of that information. Rule 1.11(c) imposes this 
restriction, defines “confidential government information,” and permits 
screening to avoid imputation of conflicts resulting from possession of 
such information. 


Rule 1.11(c) 
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Rule language* 


Except as law may otherwise expressly 
permit, 


a lawyer having information that the 
lawyer knows is confidential 
government information about a 
person acquired when the lawyer was a 
public officer or employee, 


may not represent a private client 
whose interests are adverse to that 
person in a matter in which the 
information could be used to the 
material disadvantage of that person. 


579 


As used in this Rule, the term 
“confidential government information” 
means information that has been 
obtained under governmental 
authority and which, at the time this 
Rule is applied, the government is 
prohibited by law from disclosing to 
the public or has a legal privilege not 
to disclose and which is not otherwise 
available to the public. 


A firm with which that lawyer is 
associated may undertake or continue 
representation in the matter only if the 
disqualified lawyer is timely screened 
from any participation in the matter and 
is apportioned no part of the fee 
therefrom. 


*All emphasis added. 


Authors’ explanation** 


This prohibition applies only if the 
lawyer has actual knowledge of 
confidential government information 
about a person. See Comment 8. 


This type of conflict occurs only with 
respect to a matter in which the lawyer 
could use the information to harm the 
person. 


The information must have been 
obtained through governmental power 
(such as threatening a subpoena). The 
government must be barred from 
disclosing the information or entitled to 
assert a privilege against disclosure. 
The information must not be in the 
public domain. 


If the former government lawyer has 
such information, the firm may go ahead 
with the representation if the conflicted 
lawyer is screened and does not earn 
specific fees from the work. 


**This and other authors’ explanations draw from the comments to the Model Rules 
and from other sources. They are not comprehensive but highlight some important 


aspects of the rule. 


830 


Government law enforcement and other agencies have the power to 
collect information not normally available to the public. This rule 
seeks to prevent the use of governmental power to advance private 
interests and to avoid giving an unfair advantage to a party whose 
lawyer has confidential government information gained through 


governmental service.?" If a former government lawyer has actually 


learned information? about a person that was obtained under 
governmental authority and that could be used to the material 
disadvantage of that person in a new representation, the former 
government lawyer cannot take on that work. This type of conflict 
cannot be cured by obtaining consent. 

In a case in which a former government lawyer has confidential 
government information, the lawyer’s firm may still handle the matter 
if the conflicted lawyer is screened. For this type of conflict, the firm 
need not notify the government agency about its work on the matter. 


Bases for disqualification of former government lawyers: 


e Subsequent work involves a “matter” in which the government 
lawyer was “personally and substantially involved” while in the 
government. (This can be cured by agency consent.) Rule 


1.11(a). 

Subsequent work could involve a lawyer using “confidential 
government information” about a person in a way that would 
materially disadvantage that person. (This cannot be cured by 
consent.) Rule 1.11(c). 


2. Conflicts of government lawyers who formerly 
worked outside of government 


We have explored how successive conflicts rules apply when lawyers 
move from government to nongovernmental practice. Now we take up 
the opposite situation: How do conflicts rules apply when lawyers 
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move from working outside the government to working for the 
government? Rule 1.11(d) addresses these types of conflicts.°% 


Rule 1.11(d) 
Except as law may otherwise expressly permit, a lawyer 
currently serving as a public officer or employee: 
(1) is subject to Rules 1.7 and 1.9; and 
(2) shall not: . . . participate in a matter in which the 
lawyer participated personally and substantially while in 
private practice or nongovernmental employment, unless 
the appropriate government agency gives its informed 
consent, confirmed in writing. ... 


An important difference between analyzing conflicts involving current 
and former government lawyers is whether Rule 1.9(a) applies. Rule 
1.9(a) prohibits a lawyer from working on “the same or a substantially 
related matter in which that person’s interests are materially adverse 
to the interests of a former client unless that client gives informed 


consent, confirmed in writing.”°4 As we have seen, former 
government lawyers evaluate potential conflicts by applying Rules 
1.11(a) through (c) but not Rule 1.9(a). In contrast, current 
government lawyers evaluate potential conflicts by applying both Rule 
1.11 and Rule 1.9(a).9° 

This difference can have important consequences. If a lawyer’s 
current work for the government would be adverse to a former client, 
the lawyer must ask whether it is both substantially related and 
involves material adversity. If so, under Rule 1.9(a), the lawyer cannot 
do the work without the informed consent of the former client. Even if 
the new work is not adverse to the interests of a former client but 
involves a matter on which the lawyer did a lot of work in private 
practice, under Rule 1.11(d) the government lawyer is precluded from 
working on it unless his current employer (the government agency) 
gives its informed consent. 

Federal, state, or local prosecutors are subject to the same rules 
that apply to other government lawyers. Unlike other government 
lawyers, however, the decisions prosecutors make can result in 
imprisonment or other criminal penalties. As a result, they are subject 
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to additional rules to guide them in using their authority in the public 
interest. In Chapter 12, we discuss the rules that guide prosecutors in 
dealing with criminal defendants and with third parties such as 
witnesses and crime victims. Here, we present a problem that 
involves a possible conflict of interest of a prosecutor who was 
previously in private practice. 


PROBLEM 10-1 


THE DISTRICT ATTORNEY 


This problem arose for a prosecutor in a city in New England. 


You are the district attorney of your city. Twelve years ago, 
when you were in private practice, you represented Zeke 
Brick, then 5 years old, who was injured in an automobile 
accident. Brick suffered a concussion and three fractures in the 
accident. You negotiated a good settlement for him. You don’t 
remember anything else about the case, and you haven't 
looked at the file since the case was settled. 

Last month, Brick (now 17) was arrested and charged with 
murder. His lawyer, the public defender, has served notice that 
he plans to rely on a defense of “mental disease or defect.” In 
the letter, the lawyer demanded that you disqualify yourself 
from prosecuting him because you previously represented him 
in the automobile accident case. 

Your old firm has already turned over Brick’s case file to the 
public defender, and you haven't asked for or received a copy. 

Under Rule 1.11, should you withdraw from representing 
the state in the prosecution of Brick, or may you proceed? 


3. Conflicts of private lawyers who currently 
represent government agencies 
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What ethical issues arise when a government agency retains 
private lawyers to litigate on behalf of the agency? 


Government officers, particularly state attorneys general, have finite 
budgets and a limited number of lawyers on their payroll. Many 
governmental agencies hire private law firms to do some of the 
needed legal work. For example, states retained private firms to sue 
tobacco companies to recover the costs of treating nicotine-based 
illnesses. The U.S. Department of Justice hired David Boies to 
represent the government in antitrust litigation against Microsoft.?/ 


Professor David Wilkins 


Professor David Wilkins has pointed out that lawyers in private 
practice who are essentially deputized to exercise public power on 
behalf of a government encounter ethical issues that are not fully 
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addressed in the Model Rules because they work in the public sector 
and the private sector at the same time. For example, these lawyers 


e have access to confidential government information that they 
could use to benefit themselves, their firms, or current or future 
private clients. 

e may be able to settle cases on behalf of the government in a 
way that would benefit a client or harm a competitor of a client. 

e are likely to gain expertise that will enable them to bring 
related litigation on behalf of private clients against the 
defendants they sued on behalf of the public. 

e may have personal interests that are inconsistent with those of 
the government. For example, a defendant in a suit that a 
lawyer filed on behalf of the state may offer to settle by 
changing its behavior so long as it doesn’t have to pay 
damages or attorneys’ fees. If a lawyer in private practice has 
done years of work on this case on behalf of a government 
agency, she may not want to settle if she would receive no fee. 
If the governments own salaried lawyers had handled the 
case, the agency might have been eager to accept the 


settlement offer.3® 
What could be done to address these conflicts? 


Wilkins acknowledges that public agencies have good reasons to use 
lawyers in private practice. He offers suggestions to mitigate the 
conflicts. He recommends that the public authority should be allowed 
to direct all aspects of the litigation, except that if a settlement 
provides an insufficient counsel fee or no fee at all, a private lawyer 
should be allowed to receive “hourly fees at fair market value” from 
other funds. Wilkins also urges that a private firm must notify the 
attorney general of “any perceived conflict” and allow the state to 


examine all documents relevant to its work for the state.°9 
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C. Conflicts involving judges, law 
clerks, arbitrators, and mediators 


Chapters 6 through 8 and the first part of this chapter addressed 
concurrent, successive, and imputed conflicts of interest of lawyers. 
Here we shift gears and offer a brief introduction to some of the 
conflicts issues that arise for present and former adjudicators and 
their law clerks, and for arbitrators and mediators. While there is not 
time in a survey course on the law that governs lawyers to treat 
judicial ethics issues in any depth, we offer an overview and discuss 
some key topics. 

A democracy depends in part on the confidence of the people in 
the rule of law. This confidence is lost when a government is corrupt, 
and the result may be lawlessness and violence. The judiciary plays a 
key role in maintaining confidence in the rule of law. The vast majority 
of judges are deeply committed to standards of conduct that inspire 
trust and respect. In this part of the chapter, you will read some 
stories of judges whose conduct fell far below these standards. While 
uncommon, such cases will help you consider how best to maintain 
high standards of ethical conduct in the judiciary. 


Why does a law student need to learn about judicial ethics? 


While few law students will become judges in the near future, many 
will work for judges during or after law school. Some provisions of the 
judicial ethics code apply indirectly to law clerks working for judges, 
so knowledge of the code is useful. Suppose you are a clerk for an 
appellate judge. You are drafting an opinion in a contract dispute. You 
wish you had studied harder when your contracts class addressed 
UCC § 2- 207, “the battle of the forms.” You are too embarrassed to 
tell your judge how confused you are. May you make an appointment 
with your former contracts teacher to discuss “a hypothetical’? May 
you consult with your roommate about the matter? 

Knowledge of judicial ethics can be important for law students 
who enroll in clinical courses and are admitted under student practice 
rules. Like many litigators, these students may observe problematic 
judicial behavior when representing their clients. While a law student 
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may not be inclined to file an ethics complaint against a judge, he 
may need to figure out how to respond or what to do if, for example, a 
judge makes a racist or sexist comment in court. The judicial ethics 
code provides some guidance on the norms for judges. 

Another reason to study the code of judicial ethics is that the 
Multistate Professional Responsibility Examination always includes 
questions on judicial ethics. Many provisions in the code are not 
intuitive, so advance study helps. 


1. History of judicial ethics codes in the United 
States 


Kenesaw Mountain Landis 


No formal code of judicial ethics existed in the United States until the 
early twentieth century. As is true for the lawyer codes, the first rules 
of judicial ethics were written in the wake of a scandal. The “Black 
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Sox Scandal” involved players on the Chicago White Sox accepting 
bribes and intentionally losing the World Series to the Cincinnati 
Reds. To restore integrity to baseball, a federal judge named 
Kenesaw Mountain Landis was appointed as the first commissioner 
of baseball in 1919. He accepted this position without resigning from 
his judicial post. This raised eyebrows because Landis would be 
earning two full-time salaries: $7,500 for his work as a judge and 
$50,000 for his work as baseball commissioner. Even though he 
agreed to reduce his pay as commissioner to $42,500 to account for 
his salary as a judge, he resigned from his judgeship after vociferous 
protests from members of Congress. The ABA adopted a resolution 
censuring Landis and appointed a committee to begin drafting its first 
code of judicial ethics. This led to the adoption of the Canons of 
Judicial Ethics in 1924.40 


Mark |. Harrison 
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The ABA adopted its first major revision of the canons, called the 
ABA Model Code of Judicial Conduct, in 1972. The substance of this 


code was adopted in nearly every state.41 The code was again 
revised in 1990 and, most recently, in 2007, through the efforts of a 


commission chaired by Phoenix attorney Mark I. Harrison.42 Various 
current controversies triggered each revision, such as race or sex 
discrimination by judges, contributions to judicial election campaigns, 
and the scope of free speech rights for sitting judges. 


The most recent revision (2007) updates many provisions of the 
Model Code of Judicial Conduct. Some examples illustrate the kinds 
of judicial conduct regulated by the code of judicial ethics. For 
example, the ABA modified the previous judicial code 


e to conform the format of the Canons to the Model Rules of 
Professional Conduct; 

e to prohibit judicial conduct that would manifest bias or 
prejudice on the basis of “gender, ethnicity, marital status, and 
political affiliation”; 

e to permit judges to consult with independent experts only with 
“advance notice to the parties” and “a reasonable opportunity 
to object and respond”; 

e to prohibit judges from conducting independent fact 
investigation on the Internet or otherwise; 

e to require a judge to disqualify herself based on the interests of 
family members, including domestic partners; 

e to expand the existing prohibition of judges belonging to 
organizations that discriminate on the basis of “race, sex, 
religion or national origin” to include “gender, ethnicity, and 
sexual orientation” (but exempting affiliation with religious and 


military organizations).*° 


2. Overview of the Model Code of Judicial 
Conduct 
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What are the central principles articulated in the ABA Model 
Code of Judicial Conduct? 


The ABA Model Code of Judicial Conduct is organized into four 
canons, which reflect some of the qualities most valued in judicial 
conduct. Here they are: 


Canon 1: A judge shall uphold and promote the 
independence, integrity, and impartiality of the judiciary, and 
shall avoid impropriety and the appearance of impropriety. 

Canon 2: A judge shall perform the duties of judicial office 
impartially, competently, and diligently. 

Canon 3: A judge shall conduct the judge’s personal and 
extrajudicial activities to minimize the risk of conflict with the 
obligations of judicial office. 

Canon 4: A judge or candidate for judicial office shall not 
engage in political or campaign activity that is inconsistent 
with the independence, integrity or impartiality of the 


judiciary.** 


It is hard to argue with these general principles. Most of the 
controversy has focused on particular rules designed to guide judicial 
behavior in light of the canons. Some of these issues will be 
explained below. 


Is the ABA Model Code of Judicial Conduct binding on state or 
federal judges? 


No. Like lawyers, state court judges must comply with the code 
adopted by the highest court of their particular state. The state 
supreme courts review the ABA Model Codes and then adopt their 
own codes, which may mirror or diverge from the ABA model. Federal 
judges, except for justices of the U.S. Supreme Court, must comply 
with the Code of Conduct for Federal Judges, which was issued by 


the U.S. Judicial Conference.4° 


Shouldn’t the Supreme Court also have an ethical code? 
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The U.S. Supreme Court has never adopted a code of ethics like 
other judges. Supreme Court Justices are thus immune from ethics 
complaints, even if the complaints were filed prior to their joining the 
Court. 


FOR EXAMPLE: Eighty-three ethics complaints were filed 
against Brett Kavanaugh alleging misconduct during his 
confirmation hearings. The complaints originally were submitted 
to Chief Justice John Roberts, who then referred them to a 
special panel of federal judges. Without reaching the merits of 
the complaints, the panel dismissed the complaints because 
Kavanaugh was no longer subject to ethics rules when he 


joined the Supreme Court.*® 


Some policy advocates argue that Supreme Court Justices should be 
bound to comply with the judicial ethics code.*’ Like other judges, 
they may be swayed by outside influences. 


FOR EXAMPLE: In 2007 and 2008, Justices Antonin Scalia 
and Clarence Thomas attended “private political meetings 
sponsored by David and Charles Koch, conservative 
billionaires” who owned large oil and gas investments and were 
major backers of the tea party movement.*® The Justices were 
reimbursed for their travel by the Federalist Society, which had 
received at least $11.4 million from the Kochs’ foundations over 
the years. Justice Scalia again traveled at the Federalist 
Society’s expense in 2013,49 and Justice Samuel Alito did so in 
2010 and 2011, taking overseas trips to Vienna and Paris.°° 
Koch-owned companies were involved in hundreds of cases in 
federal courts. In 2011, in response to concerns about the 
Justices’ lack of accountability with respect to recusals, more 
than a hundred law professors wrote to Congress asking it to 
extend the Code of Conduct for Federal Judges to the Supreme 
Court.°'! Chief Justice Roberts defended the absence of a 
formal recusal policy in his end-of-year report. He explained that 
the Justices “consult the Code”; that the Court was unable to 
review its members’ decisions not to recuse themselves 
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because doing so would enable some Justices to manipulate 
decisions by forcing recusals; and that the Court was unable to 
substitute another judge for a Justice who decided to recuse 


herself.°2 Nevertheless, the Alliance for Justice, which had 
organized the law professors’ letter, renewed the request in 


2012.93 


If a judge violates a provision of the applicable code of judicial 
conduct, what consequences might follow? 


The state courts have set up judicial disciplinary commissions that 
can review allegations of unethical behavior by judges and impose 


sanctions ranging from a reprimand to removal from the bench.>4 


FOR EXAMPLE: The Judicial Tenure Commission in Michigan 
found that Wade McCree, a Wayne County circuit judge, had 
had sex in his chambers with a witness in a child support case 
pending before him. Upon the commission’s recommendation, 
the state’s supreme court removed him from office and ruled 
that should he be reelected, he would be suspended for the 


entire term of his intended service.°° He was not reelected. 


In extraordinary circumstances, a state supreme court might bypass 
the judicial disciplinary commission and punish a judge more 
summarily. 


FOR EXAMPLE: In 2014, the Pennsylvania Supreme Court 
suspended one of its justices, Seamus McCaffery, for several 
apparent offenses, including sending 200 sexually explicit e- 
mails to persons in the state attorney’s office; contacting a traffic 
court official about a citation issued to his wife; and authorizing 
his wife, while she was serving as his assistant, to accept 
hundreds of thousands of dollars in referral fees from plaintiffs’ 
law firms.°© In a statement concurring with the suspension, the 
Chief Justice stated: “The most recent misconduct of Justice 
McCaffery—forwarding sexually explicit pornographic emails to 
employees of the Attorney General’s Office . . . has caused the 
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Supreme Court to be held up to public ridicule.” The Chief 
Justice suggested that Justice McCaffery was a sociopath.°’ A 
week after the suspension, McCaffery resigned from the court 
and agreed not to seek senior status or any other judicial post. 
The investigation into his conduct was then dismissed.°® 


Federal judges also may face disciplinary sanctions, but removal of a 
federal judge requires impeachment by the House of Representatives 
and conviction by the Senate. Judicial impeachment has occurred 
only 15 times in American history, resulting in only 8 convictions. 59 
But within each federal judicial circuit, a judicial council composed of 
several appellate and trial judges may censure a judge or request the 
judge to resign. 


FOR EXAMPLE: In 2014, Alabama federal district judge Mark 
Fuller was arrested in the Ritz-Carlton hotel in Atlanta. His wife, 
Kelli Fuller, who had called the police, stated that she had 
accused him of having an affair with his law clerk, after which he 
pulled her to the ground, kicked her, and hit her in the mouth 
several times. She had lacerations around her mouth, which 
Fuller said were the result of his wife’s throwing herself to the 
ground.©° Fuller agreed to domestic violence and alcohol and 
substance abuse counseling. He and his wife divorced, and he 
then married the law clerk who had been the subject of his 
wife’s accusations. The Eleventh Circuit Judicial Council 
appointed a committee to recommend whether he should be 
reprimanded or requested to resign.1 Nine months after the 
arrest, and after having been urged to resign by most of the 
members of the Alabama congressional delegation, Fuller 
submitted a letter of resignation to President Obama.©2 


3. Impartiality and fairness; avoidance of bias, 
prejudice, and harassment 


One of the most important provisions of the Model Code of Judicial 
Conduct is the requirement that judges perform their duties “fairly and 
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impartially."°° Most obviously, judges must not have personal 
interests in cases that they adjudicate. They may be disciplined for 
violating their public trust by enriching themselves through their 
decisions. Many cases present troubling stories, but the following one 
makes a reader’s hair stand on end. 


FOR EXAMPLE: Judges Mark Ciavarella and Michael Conahan 
ran the juvenile court in Luzerne County, Pennsylvania, for 12 
years. They worked out a secret plan with Robert J. Powell, one 
of Judge Conahan’s wealthy friends, through which Powell and 
Robert Mericle would build a private juvenile detention center. 
The court would pay the rent and the state would pay millions of 
dollars to Powell and Mericle to house children whom Judges 
Ciavarella and Conahan determined were juvenile offenders. 
Judge Conahan managed to terminate public financing for the 
competing county-run detention center. For the next several 
years, the two judges sentenced juveniles to detention in the 
new private juvenile center at a rate twice the state average. 
The judges typically spent two minutes on each case. The 
judges did not allow lawyers for the children to present 
defenses. Thousands of children, some as young as ten, were 
sent to detention in the institution. The grateful developers gave 
the judges $2.6 million in kickbacks. With this money, the judges 
secretly bought a condominium in Florida and a 56- foot yacht, 
putting the property in their wives’ names to conceal it. The 
“kids for cash” kickback scheme was finally uncovered because 
a “reputed mob boss-turned-informant” revealed it, apparently in 
exchange for a sentence reduction. The judges eventually were 
convicted in federal court of racketeering. Ciavarella, who 
maintained his innocence throughout his trial, was sentenced to 
28 years. Conahan received 17 years; his lesser sentence was 
based on his cooperation with prosecutors, his guilty plea, and 
his statement of responsibility and apology.°* Four thousand 
juvenile convictions were dismissed. This was little comfort to 
the thousands of children who had been unfairly incarcerated or 
to the mother of one child who eventually committed suicide 


after being sentenced in Ciavarella’s court.®° 
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Former Judges Conahan and Ciavarella Leaving the Federal Courthouse in 
Scranton, PA 


Ironically, Ciavarella appealed on the ground that the trial judge 
who sentenced him was biased and should have recused himself 
because, among other things, he had improperly made public 
statements about the case while it was pending. The judge had 
responded to one of many letters supporting Ciaverella’s conviction 
by writing “that my personal opinions are in complete sympathy with 
those you express.” He also said “that my personal beliefs cannot 
guide my responsibility and judgments.” The court of appeals noted 
that the ethics code for judges provided that “[a] judge should not 
make public comment on the merits of a matter pending or impending 
in any court,” and that the judge’s “personalized responses to any 
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letters from the public was ill-advised.” The court noted that the judge 
had stated that his personal views could not control his decisions, 
and asserted that “[nJot every violation of the Code should lead to 


disciplinary action.’”°© The court found that “no reasonable person 
could question [the judge’s] impartiality based on these letters.” The 
court held that the judge’s refusal to recuse himself was not 


improper.°/ 
Are judges barred from discriminatory behavior? 


Yes. Judges must avoid conduct that manifests bias. As the code has 
evolved, the list of protected groups has grown, as has the list of 
examples of conduct that might violate the rule. 

The following table offers details. 


Judges must avoid biased or Examples of conduct that could manifest 


prejudiced behavior or bias or prejudice: 

harassment based upon: 

e Race e Epithets 

e Sex e Slurs 

e Gender e Demeaning nicknames 

e Religion e Negative stereotyping 

e National origin e Attempted humor based on stereotypes 
e Ethnicity e Threatening, intimidating, or hostile acts 
e Disability e Suggestions of connections between race, 
e Age ethnicity, or nationality and crime 

e Sexual orientation e Irrelevant references to personal 

e Marital status characteristics 

e Socioeconomic status e These could be communicated by facial 
e Political affiliation expressions or body language.°? 


Gender identity/expression®® 


FOR EXAMPLE: In a proceeding to change a baby’s last name, 
Tennessee magistrate Lu Ann Ballew, against the wishes of 
both parents, ordered the baby’s first name to be changed from 
Messiah to Martin. The magistrate believed that only Jesus 
could have the name Messiah. She was found to have violated 
the judicial code’s prohibition against religious bias by imposing 
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her own religious views on parties to proceedings. She was 
publicly censured and removed from office. /° 


The Model Code of Judicial Conduct also prohibits judges from 
participating in organizations that discriminate. 


Rule 3.6 Affiliation with Discriminatory Organizations 

(A) A judge shall not hold membership in any organization 
that practices invidious discrimination on the basis of race, 
sex, gender, religion, national origin, ethnicity, or sexual 
orientation. 

(B) A judge shall not use the benefits or facilities of an 
organization if the judge knows or should know that the 
organization practices invidious discrimination on one or 
more of the bases identified in paragraph (A). A judge’s 
attendance at an event in a facility of an organization that the 
judge is not permitted to join is not a violation of this Rule 
when the judge’s attendance is an isolated event that could 
not reasonably be perceived as an endorsement of the 
organization’s practices. 


If a newly appointed judge is a member of an organization that 
excludes women or another group from membership, must the 
judge resign from membership? 


Many judges have resigned memberships in discriminatory clubs to 
comply with this provision, but compliance is mostly a matter of 
conscience. 


FOR EXAMPLE: In 2011, George C. Pain Il, the chief 
bankruptcy judge in Nashville, refused to resign from the Belle 
Meade Country Club, whose 600 voting members were all white 
men. In a “confidential” 10- 8 deci sion, the Judicial Council of 
the Sixth Circuit declined to take any action. A retired federal 
judge who was a member of the Club and did not participate in 
the Judicial Council’s decision commented that the club did not 
discriminate, but said that African Americans did not apply for 
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membership because “maybe they would not feel 
comfortable.” 1 


FOR EXAMPLE: Justice Sonia Sotomayor resigned from the 
all-women’s “Belizean Grove” when she was nominated for her 
Supreme Court post and Republicans questioned her 
membership. The club, composed largely of high-powered 
female corporate executives, met annually in Central America 
or New York for “fun, substantive programs, and bonding.” She 
stated that the Grove did not practice “invidious discrimination” 
but did not want questions about her participation to distract 


from senators’ consideration of her qualifications. ’2 


Do some judges abuse their power by engaging in sexual 
misconduct? 


Most judges would never engage in sexual misconduct, but some 
have done so. Judges have power over clerks, litigants, lawyers, and 
others, and some judges abuse that power. Most victims of sexual 
assault and sexual harassment are afraid to report it; the problem is 
even more serious when the perpetrator is a judge. It is fair to 
assume that most sexual harassment by judges has not been 
reported. Nevertheless, there are numerous cases in which judges 
have been disciplined based on findings that they engaged in sexual 
harassment. Here are just a few examples. 


FOR EXAMPLE: Judge Ross Cioppa was a magisterial district 
judge in Pennsylvania. The state supreme court found that he 
violated the judicial conduct rules and the state constitution by 
coercing female litigants to engage in sexual conduct with him 
in exchange for favorable rulings in their cases. He touched the 
genitals of one woman, for example, and forced her to touch 
his, and got her to allow him to take photos of her lying on a 
couch in his chambers in exchange for his ruling in her favor in 
an eviction case. Cioppa resigned from his judgeship and pled 
guilty to criminal charges based on this and similar conduct. He 
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was sentenced to six months of house arrest and four years of 
probation.” 


FOR EXAMPLE: Judge Valeriano Saucedo of the Tulare 
County Superior Court was removed from office by the 
California Commission on Judicial Conduct. The Commission 
found that he had showed his clerk a vulgar note about her, 
falsely asserting that he had received it in the mail; pressured 
her to have an intimate relationship with him, giving her money 
and gifts; and then accused her of extortion to try to prevent her 


from reporting his misconduct.” 4 


FOR EXAMPLE: The Supreme Court of North Dakota found 
that Judge Wickham Corwin insisted on having a sexual 
relationship with a court reporter after she had told him 
repeatedly, in writing, that she wanted no such contact with him. 
The Court suspended Corwin for a month without pay and 
ordered him to pay $12,000 for the costs of the disciplinary 


proceeding. ’° 


FOR EXAMPLE: The Supreme Court of New Jersey 
suspended Superior Court Judge Randolph Subryan without 
pay for two months based on findings that he had engaged in 
inappropriate behavior toward a female law clerk, including 


kissing her against her will.“© 


With the advent of the “me too” movement, some victims have come 
forward after initially remaining silent.” A watershed moment 
involved the conduct of former Ninth Circuit Judge Alex Kozinksi. In 
2017, at least 15 women accused Kozinski of “unwanted sexual 
comments or physical contact, including kissing, hugging and 
groping.” “® The behavior extended back decades. Kozinski retired 
rather than face a formal inquiry into his behavior.’9 

The case attracted substantial media attention and raised 
awareness about the problem of sexual misconduct by judges. In the 
wake of the scandal, Supreme Court Chief Justice Roberts 
acknowledged that “the judicial branch is not immune” to “the problem 
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of sexual harassment in the workplace.”°2 He convened a working 


group to study the issue.81 The federal courts adopted the group’s 
recommendations, which included amending the federal judicial code 
to prohibit “retaliating against complainants, witnesses, judicial 
employees or others” for reporting judicial misconduct, to maintain the 
confidentiality of such reports, and to establish trainings for judges 
and other workplace personnel on identifying and reporting 
misconduct.°2 

A large number of disciplinary proceedings against judges have 
dealt with sexual misconduct, but far fewer than the number of 
instances of serious misconduct.?2 Sometimes judges face scrutiny 
because of allegations of sexual misconduct that occurred before 
they became judges. One notable example is that of Supreme Court 
Justice Clarence Thomas. In 1991, law professor Anita Hill testified in 
a hearing on Thomas’s nomination to the Supreme Court that 
Thomas had sexually harassed her when she worked for him as a 
lawyer at two federal government agencies. Thomas’s nomination 
was narrowly confirmed after a contentious, nationally televised 
Senate hearing.®* 

Perhaps in times gone by, a judge or a judicial nominee could feel 
secure that his career would not be adversely impacted by 
inappropriate personal behavior. Over the last several decades, the 
courts have improved their codes of conduct and their administrative 


systems to enforce them.®° It is still an uphill battle for a person who 
receives unwanted sexual attention from a judge to report it and seek 
justice, but progress continues in enforcing appropriate standards of 
conduct. 


4. Ex parte communications 


With a few exceptions, judges are prohibited from initiating, 
permitting, or considering communications about cases by the parties 
or their lawyers, unless all relevant parties or their lawyers are 


present.®6 
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FOR EXAMPLE: Barry Kamins, the administrative judge in 
charge of New York City’s criminal courts, had been a friend for 
40 years with Charles Hynes, the Brooklyn district attorney. 
Kamins improperly discussed with Hynes several matters that 
were being prosecuted by Hynes’s office. Justice Kamins also 
provided political advice to Hynes. Threatened by the New York 
State Commission on Judicial Conduct with removal from the 
bench, he resigned his judgeship and agreed not to seek 


judicial office again.®/ 


The rule lays out when ex parte contact is permissible: 


For “scheduling, administrative or emergency purposes” so 
long as the substance of the matter is not addressed, the 
judge reasonably believes that the communicating party won't 
be advantaged, and the other parties are promptly notified and 
given a chance to respond. 

“A judge may obtain the written advice of a disinterested 
expert on the law applicable to a proceeding” so long as the 
judge gives advance notice of the advice sought and gives all 
relevant parties a chance to object to the request and to 
respond to it. 

“A judge may consult with court staff and court officials . . . or 
with other judges, provided the judge makes reasonable efforts 
to avoid receiving factual information that is not part of the 
record... .” 

If a judge is overseeing an effort to settle a pending matter, 
then with the parties’ consent, the judge can meet separately 
with the parties or their lawyers. 


Ex parte communication permitted by other law is allowed,°® 
“such as when [a judge is] serving on therapeutic or problem- 
solving courts, mental health courts, or drug courts . . . [where 


a judge] may assume a more interactive role. . . .”°9 


One component of a judge’s duty to avoid ex parte communication is 
the duty to “consider only the evidence presented and any facts that 


may 


properly be judicially noticed.”"2° Some appellate judges and 
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some Supreme Court Justices go online to find facts that are not in 


the record, a practice that has generated controversy.2' An ABA 
Opinion concludes that a “judge should not gather adjudicative facts 
from any source on the Internet unless the information is subject to 
proper judicial notice” and “should not use the Internet for 
independent fact-gathering . . . where the parties can easily be asked 


to research or provide the information.”22 


5. Disqualification of judges 


The judicial ethics code provides that a judge may not hear a matter 
because of a conflicting interest or a possible bias, if “the judge’s 
impartiality might reasonably be questioned.” This is an objective 
standard — the question is whether a reasonable person might think 
that the judge is not impartial. The reason for the use of this standard 
is that it is important for the public to have confidence in the 
impartiality of the judicial system, so both actual bias and the 
appearance of bias are problems. 
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“Pm going to disqualify myself.” 


May judges be Facebook “friends” with lawyers who appear 
before them regularly? 


The ABA has issued a formal opinion allowing judges to use social 
media but advising them not to “form relationships” that might convey 
the impression that others could have influence over them. It also 
urges judges to evaluate whether having the currency, frequency, and 
intensity of a social media friendship with a lawyer warrants 


disclosure to the lawyer’s adversary, or even disqualification.2° Most, 
but not all, courts have found that a judge who is only Facebook 
“friends” with an attorney appearing before her should not be 


disqualified. 
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If a judge believes that he should not hear a case because of a 
conflict of interest or a bias, should the judge disqualify 
himself? 


Yes. Model Code of Judicial Conduct Rule 2.11 states that “[a] judge 
shall disqualify himself or herself in any proceeding in which the 
judge’s impartiality might reasonably be questioned.” The Model 
Code then provides an illustrative list of such situations. Rather than 
providing the entire list, we offer some examples. 


e A judge’s former wife files for divorce against her second 
husband. The judge might have “a personal bias or prejudice 
concerning a party . . . or personal knowledge of facts that are 
in dispute in the proceeding.”2° 

e A judge’s nephew, who has been living in her house for the 
last year, is a 25 percent owner of a corporation that is a party 


to a dispute presented to the judge.2° 
e A judge is secretly sleeping with the prosecutor who is seeking 
the death penalty against a defendant in a case before the 


judge.9/ 


In these cases, the judge’s impartiality might reasonably be 
questioned. In such situations, a judge is supposed to disqualify 
himself, even if no party files a recusal motion. But that does not 
always Occur. 


FOR EXAMPLE: Florida judge Ana |. Gardiner was having “a 
personal and emotional relationship” with prosecutor Howard 
Scheinberg, who was prosecuting Omar Loureiro for murder. 
She did not disclose the affair or recuse herself. On the day that 
she sentenced Loureiro to death, and the previous and 
subsequent days, the judge and the prosecutor communicated 
44 times by telephone and text message. When the affair was 
finally revealed, the Florida Supreme Court suspended 
Scheinberg for two years and disbarred Gardiner. Loureiro was 


resentenced to life in prison.9% 
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FOR EXAMPLE: Two nonprofit organizations, Sierra Club and 
Judicial Watch, sued Vice President Dick Cheney to obtain 
records of a task force chaired by Cheney that had made 
energy policy recommendations favored by oil companies. They 
wanted access to the records to ascertain the degree of 
industry influence over the policy recommendations. The case 
raised a novel legal issue: whether the kind of task force that 
Cheney chaired was subject to laws requiring public disclosure 
of task force proceedings. While the suit was being appealed to 
the Supreme Court, Justice Antonin Scalia went on a duck- 
hunting trip with Cheney, flying to a private hunting camp on Air 
Force Two. Scalia later denied a motion by the Sierra Club 
asking the Justice to recuse himself. Justice Scalia stated that 
he might have granted the motion if he had been an ordinary 
federal appellate judge, who could be replaced by any other 
judge, but that a recusal by a Supreme Court Justice would 
leave the Court with an even number of judges, which would 


risk a tie vote.22 He later voted with a 7- 2 majority in favor of 
Cheney. 12° 


Can a judge’s failure to disqualify himself impact a criminal 
conviction? 


Sometimes. The Supreme Court has held that, in certain 
circumstances, a judge who has had prior involvement in a criminal 
case as a prosecutor must recuse himself. Failure to do so can 
violate the Due Process Clause. 


FOR EXAMPLE: Terrance Williams was convicted of murder 
and sentenced to death. Ronald Castille, the Philadelphia 
district attorney at the time of Williams’s conviction, had 
authorized prosecutors to seek the death penalty in Williams’s 
case. Thirty years later, Williams sought a stay of execution 
because his attorneys had found that the prosecutors had 
unlawfully withheld potentially exculpatory evidence at the time 
of Williams's trial. When the case came before the Pennsylvania 
Supreme Court, Castille had become CHIEF JUSTICE. 
Williams’s attorney argued that Castille should recuse himself 
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because of his prior involvement in Williams’s case. Castille 
refused to do so. The Pennsylvania Supreme Court refused to 
stay Williams’s execution. The U.S. Supreme Court reversed. 
The Court found that Castille had “significant, personal 
involvement” in Williams’s prosecution, so he should have 
recused himself. His participation violated the Due Process 


Clause. 101 


Do the codes of conduct for judges prohibit financial conflicts of 
interest, such as judges’ owning stock in companies that are 
parties in their cases? 


Yes. The Model Code of Judicial Conduct requires a judge to keep 
informed about her economic interests and those of her family 
members and to disqualify herself from deciding a case in which she 
knows that she has “an economic interest in the subject matter in 


controversy.”'92 A federal statute goes further by requiring a federal 
judge to inform himself about his financial interests (and those of his 
family members) and to disqualify himself in any case in which he has 
a financial interest either in the subject matter of a case or “in a 
party.”103 Even so, in 2014, the Center for Public Integrity identified 
24 cases in which U.S. court of appeals judges owned stock in 
companies whose cases were before them. In one of these cases, 
Judge James Hill, of the U.S. Court of Appeals for the Eleventh 
Circuit, who owned $100,000 of stock in Johnson & Johnson, ruled 
against the family of Linda Wolicki-Gables and in favor of Johnson & 
Johnson. When this issue was called to the attention of the court, it 
released a statement saying that Judge Hill was unaware of his 
ownership of the Johnson & Johnson stock because his family’s 


trusts were so complex. !% 

May a lawyer who contributes to a judge’s election campaign be 
appointed by the judge to a compensated position such as 
service as a special master? 


Many states elect judges. In 38 states, voters select the judges of the 
highest state court, and in many states other judges are elected as 
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well.105 Model Rule 7.6 bars a lawyer from accepting an appointment 
from a judge if the lawyer makes or solicits political contributions for 
the purpose of obtaining that appointment. The comments following 
the rule reaffirm the right of lawyers and law firms to contribute to 
judicial election campaigns just as they may participate in other parts 
of the political process. They explain that for a lawyer to contribute to 
a judicial or other campaign for the purpose of obtaining a 
compensated appointment could undermine confidence that judicial 
appointments are merit-based.!°° The rule, adopted by the ABA in 
2000, deters “pay to play” political contributions by subjecting lawyers 


to disciplinary action if they engage in this practice. 197 


May a judge decide a case in which a party or a party’s lawyer 
gave the judge a large campaign contribution? 


Parties to pending cases and lawyers sometimes give campaign 
contributions to the judges who hear their cases. Despite 
longstanding concerns about the propriety of lawyers’ lining judges’ 
pockets, lawyers may contribute to judicial election campaigns even if 
they may appear before the judges to whom they give money, at least 
in states that follow the ABA Model Rules of Professional Conduct or 
ABA Model Code of Judicial Conduct. 

The ABA judicial code allows the campaign committee for a 
judgeship candidate to solicit contributions that are “reasonable” in 


amount.'!°8 The code requires a judge to recuse himself if his 
“impartiality might reasonably be questioned.” One of the 
circumstances listed as a basis for required recusal is if one of the 
parties, or a lawyer or law firm for one of the parties, has made a 
contribution exceeding an amount to be specified by the state 


adopting the rule.!°9 But as of 2016, only five states had adopted a 


version of that provision of the Model Code.110 Nevertheless, this 
provision makes clear that receiving campaign money from a party or 
a lawyer on a matter before the judge could raise a question about 
the impartiality of the judge. 


FOR EXAMPLE: In a case before the West Virginia Supreme 
Court, Hugh Caperton sued the A.T. Massey Coal Co., alleging 
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fraudulent cancellation of a contract. When the case got to the 
state supreme court, Caperton sought the recusal of Justice 
Brent Benjamin because Massey’s chairman had contributed 
almost $3 million through a campaign fund to Benjamin’s 
(successful) campaign to unseat an incumbent member of the 
court. The contribution exceeded the combined amount spent 
by all other contributors to Benjamin’s campaign. Benjamin 
denied the request that he recuse himself. Then he cast the 
deciding vote — against Caperton. West Virginia had no state 
rule requiring recusal based on contributions. 

In 2009, the U.S. Supreme Court ordered the case to be 
reheard without Benjamin’s participation, stating that 


not every contribution by a litigant or attorney creates a 
probability of bias that requires a judge’s recusal, but this is 
an exceptional case [because of the] significant and 
disproportionate influence in placing the judge on the case 
by raising funds . . . when the case was pending or imminent. 
The inquiry centers on the contribution’s relative size in 
comparison to the total amount of money contributed to the 
campaign, the total amount spent in the election, and the 
apparent effect such contribution had on the outcome. 


The court noted that the facts of this case were “extreme” 
and that reversals based on a failure of due process for large 
campaign contributions would be “confined to rare 


instances.”111 


Many judges decide cases in which one or both parties have made 
campaign contributions to those judges in the past, though scholars 
have criticized the practice. A 2008 study of the Louisiana Supreme 
Court by Professor Vernon Valentine Palmer found that “justices 
voted in favor of their contributors 65 percent of the time, and two of 
the justices did so 80 percent of the time.”''* One of them, Justice 
John L. Weimer, voted for plaintiffs 90 percent of the time when the 
plaintiffs gave him larger contributions than the defendants did, and 
only 25 percent of the time when the defendants had given him larger 


contributions. 113 
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Professors Michael Kang and Joanna Shepherd conducted a 
more comprehensive study, based on a dataset of more than 28,000 
high court decisions from all fifty states over a four-year period. They 
found that 


elected judges are more likely to decide in favor of business interests as 
the amount of campaign contributions received from those interests 
increases. In other words, every dollar of direct contributions from 
business groups is associated with an increase in the probability that the 


judge in question will vote for business litigants. 114 


If you believe that a judge assigned to your case is biased, your 
only options are to go forward with the case or to file a motion for 
recusal with the very judge whose recusal you desire. Awkward, don't 
you think? Suppose the judge disagrees with you that recusal is 
required, turns down your motion, and insists on hearing the case. 
Will your client be disadvantaged by your having more or less 
accused the judge of unethical behavior? Despite the awkwardness 
of the procedure for challenging the impartiality of a judge, it is the 
usual path lawyers must use to seek recusal of judges who appear to 
have a conflict of interest in a particular matter. 


Might elected judges’ decisions be influenced by campaign 
contributions from persons or organizations that are not parties 
to cases? 


The election of state court judges gives rise to concerns that some 
people will use campaign contributions to try to “buy justice.” The 
amount of money raised in judicial election campaigns is large and 
growing. Businesses contribute at least 44 percent of the money, but 
72 percent of business leaders are very concerned that the 


contributions undermine the independence of the judiciary. 11° 

The practice of spending money to affect judicial elections is not 
limited to persons or corporations that have cases before a court. In 
recent years, some organized commercial interests and ideologically 
driven groups have sought to vote out incumbent judges because 
they disagree on particular “hot button” decisions. Sometimes these 
groups have injected controversy into judicial elections to increase 
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turnout favoring their sides in nonjudicial elections being conducted at 


the same time.''© Other times they have spent large amounts of 
money to elect or defeat judges or to warn other incumbent judges 
that they will face well-financed electoral challenges if they do not 
decide cases in accordance with the groups’ principles. These 
expenditures may come in the form of independent advertising rather 
than direct contributions to campaigns. 


FOR EXAMPLE: One organization, which was financed by the 
North Carolina Republican Leadership Committee, ran an 
attack advertisement saying that Judge Robin Hudson had 
“sided with the predators,” referring to child molesters who had 
sued to stop the government from electronically tracking them. 
In fact, Judge Hudson’s opinion on electronic tracking of sex 
offenders had been much more limited than the ad suggested. 
The court had been asked to decide whether the electronic 
monitoring law applied to molesters who had been convicted 
before the statute was passed. Judge Hudson had voted 
against retroactive application and had written a dissenting 


opinion. 117 


In 2015- 2016, $70 million was contributed to state supreme court 
elections. “Interest groups,” mostly political action committees, 
contributed $28 million of that total. Most of the $28 million was “dark 
money,” meaning that the donors’ names were not disclosed. Interest 
groups spent $37 million on television ads during this election cycle. 
Sixty-four percent of the spots paid for by interest groups were 
“negative in tone.”118 

In some states, most of the funds were provided by interest 
groups, and 70 percent of that “outside” funding came from 
organizations that supported conservative candidates.119 The money 
may influence case outcomes even when a judge who is attacked is 
not actually removed from the bench. According to one study, 
appellate judges decide less often in favor of criminal defendants 
when more TV attack ads are aired in their state in the period running 
up to judicial elections. 12° 
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May judges personally ask for campaign contributions? 


They may not, if a state law or rule prohibits them from doing so. Rule 
4.1(A)(8) of the Model Code of Judicial Conduct bars a judge or 
judicial candidate from personally soliciting or accepting campaign 
contributions, although it allows committees supporting such 
candidates to seek money on their behalf. 


FOR EXAMPLE: Lanell Williams-Yulee, a lawyer and candidate 
for a state trial court judgeship in Florida, violated the rule by 
posting an online solicitation for contributions. She was publicly 
reprimanded by the state bar, and she appealed, claiming 
protection under the First Amendment. In a 5- 4 decision, the 
U.S. Supreme Court upheld the ban on judicial solicitation of 
contributions. It concluded that Florida’s rule was narrowly 
tailored to serve the state’s compelling interest in “preserving 
public confidence in the integrity of the judiciary,” which 
“extends beyond its interest in preventing the appearance of 
corruption in legislative and executive elections.” The greater 
restriction on judges was warranted, according to the majority, 
because “in deciding cases, a judge [unlike a legislator] is not to 
follow the preferences of his supporters, or provide any special 
consideration to his campaign donors.” Williams-Yulee argued 
that the rule made little sense in view of its toleration of 
solicitation of contributions by judicial candidates’ campaign 
committees, but the Court concluded that Florida’s distinction 
was reasonable. When the candidate herself raises funds, the 
person who is asked for money knows that 


the solicitor might be in a position to singlehandedly make decisions 
of great weight: the same person who signed the fundraising letter 
might one day sign the judgment. This dynamic inevitably creates 
pressure for the recipient to comply, and it does so in a way that 


solicitation by a third party does not. 121 


Not all cases involving questionable relationships between judges 
and litigants fit a simple pattern such as shared vacations, large 
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campaign contributions, or clandestine love affairs. Consider this less 
typical but interesting case. 


PROBLEM 10-2 


THE JUDGE’S FORMER PROFESSOR 


This problem is based on a news report about a judge who 
was presiding over a case involving a prominent public figure. 


You are a lawyer for Carl Ahr, a government official who is a 
defendant in a suit for sexual harassment. The suit was filed in 
federal court and was assigned to Mindy Lynch, a respected 
judge. 

Your client did a brief stint as a law professor many years 
ago, before becoming a public official. The judge was actually 
a student in one of his classes. He says the judge was a very 
good student and he enjoyed having her in class, so maybe 
the former relationship will have a positive impact on the 
outcome of the case. 

There’s a possible hitch, however. Just after the end of the 
semester in which Mindy Lynch took his class, Ahr went away 
on vacation. He says he still doesn’t know what happened, but 
he mislaid the entire stack of bluebooks from the course in 
which Lynch was enrolled. 

After Ahr established that the exams were gone, never to 
be seen again, he consulted with the dean and offered the 
students whose bluebooks he had lost grades of B+ in the 
class. Every student accepted the offer except for Lynch. She 
urged that her grade point average was higher than B+, and 
she felt she deserved a higher grade. After some negotiation, 
Ahr gave her an A. 

There’s another funny coincidence as well. Judge Lynch’s 
husband is now a law professor at the same law school where 
Ahr once was a professor. Mr. Lynch joined the faculty after 
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Ahr left, but because Ahr returns to the law school for various 
events, Ahr knows the Lynches personally. Even weirder, when 
the lawyers went to meet with the judge for a status 
conference a couple of weeks ago, Mr. Lynch was present 
during the meeting and participated in the discussion of the 
issues in the case. There are rumors that Mr. Lynch helps his 
wife to evaluate and decide the cases before her. 


1. What impact does the prior relationship between Lynch and 
Ahr have on the case? If the plaintiff's lawyer learns about the 
prior relationship between Ahr and Lynch, is he likely to file a 
motion requesting that the judge recuse herself? Why or why 
not? If the plaintiff's lawyer does not file such a motion, should 
you do so? 

2. Assuming that the ABA Model Code of Judicial Conduct 
applies, if a motion requesting recusal is filed, will the judge 
have to disqualify herself? (Review Rule 2.11 to answer this 


question.) 122 

3. Model Code of Judicial Conduct Rule 2.4 prohibits a judge 
from allowing “family, social, political, financial or other 
interests or relationships to influence the judge’s judicial 
conduct or judgment.” Rule 2.9 allows a judge to obtain the 
advice of “a disinterested expert” on the law that applies to a 
particular matter if the judge notifies the parties as to who is 
consulted and of the substance of the communication and 
allows the parties to respond. Has Judge Lynch violated either 
of these rules? If so, should you object on behalf of your client 
to Mr. Lynch’s involvement? (Review the relevant rules before 
you answer this question.) 


6. Conflicts rules for former judges, law clerks, 
arbitrators, and mediators 


Some judges remain on the bench for the duration of their 
professional lives. Others return to practice after a period of judicial 
service. Many former judges and as well as lawyers currently in 
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practice do part-time or occasional work as special masters or 
hearing officers,'2° or as third party neutrals such as arbitrators or 
mediators. An even larger group of lawyers have worked as law 
clerks for judges or as staff attorneys (professional law clerks) for 
courts. Rule 1.12 lays out guidelines to avoid conflicts of interest for 
these lawyer-adjudicators, law clerks, and third party neutrals. 


Rule 1.12(a) 

. . . [A] lawyer shall not represent anyone in connection 
with a matter in which the lawyer participated personally and 
substantially as a judge or other adjudicative officer or law 
clerk to such a person or as an arbitrator, mediator or other 
third-party neutral, unless all parties to the proceeding give 


informed consent, confirmed in writing. '24 


a. Personal and substantial participation 


The “personal and substantial participation” standard is the same as 
that used for conflicts of government lawyers in Rule 1.11. 


FOR EXAMPLE: Suppose a lawyer had been a law clerk for a 
judge on a state court of appeals that has nine sitting judges 
and hears cases in panels of three. The former clerk would be 
considered to have participated personally and substantially in a 
case in which he drafted the opinion or for which his judge sat 
on the three-judge panel, but not one that was handled by 
another panel.'2° He could not thereafter “represent anyone in 
connection with” a matter in which he was involved “unless all 
parties to the proceeding give informed consent, confirmed in 
writing.” 126 


b. Imputation 


What if a former judge leaves the bench and, a year later, joins a firm 
that represents one of the parties in a complex matter on which he 
handled the early motions? The former judge would be disqualified 
under Rule 1.12(a). Would his conflict be imputed to the firm? Rule 
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1.12(c) says no, so long as the judge “is timely screened from any 
participation in the matter and is apportioned no part of the fee there 
from; and . . . written notice is promptly given to the parties and any 
appropriate tribunal’ so that they can check whether the rule is 
observed. The prohibition on receiving profits from conflicted work 
“does not prohibit the screened lawyer from receiving a salary or 


partnership share established by prior independent agreement.” 127 


c. Employment negotiation 


Like Rule 1.11(d)(2)(ii), applicable to government lawyers, Rule 
1.12(b) prohibits lawyer-adjudicators and third party neutrals from 
negotiating for employment with any party or lawyer for a party in a 
matter in which the adjudicator is “participating personally and 


substantially.”'2° It states: 


A lawyer shall not negotiate for employment with any 
person who is involved as a party or as lawyer for a party ina 
matter in which the lawyer is participating personally and 
substantially as a judge or other adjudicative officer or as an 
arbitrator, mediator or other third-party neutral. A lawyer 
serving as a law clerk to a judge or other adjudicative officer 
may negotiate for employment with a party or lawyer involved 
in a matter in which the clerk is participating personally and 
substantially, but only after the lawyer has notified the judge 
or other adjudicative officer. 


This language uses the present tense; it appears not to prohibit the 
lawyer-adjudicator or third party neutral from employment negotiation 
after the adjudication has concluded. 

Law clerks, fortunately, are permitted to apply for jobs, even with 
parties or lawyers involved in matters that are pending before their 
judges, but “only after the lawyer has notified the judge or other 
adjudicative officer.”'22 This may be especially important in smaller 
communities, in which every firm in town may have matters before 
each judge in town.130 Since most clerkships are one or two years in 
duration, law clerks need more latitude in applying for new jobs. 
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Several states have also adopted specific ethics codes for judicial 


law clerks.131 Law students who accept judicial clerkships should 
take care to read their state’s code before starting work. A judicial 
clerk who encounters an ethical issue should seek guidance from the 


rules and from trusted advisors or from a bar ethics advisor. 132 


7. Conflicts rules for lawyers currently acting as 
third party neutrals 


Model Rule 2.4, adopted in 2001, defines a third party neutral as 
someone who “assists two or more persons who are not clients of the 
lawyer to reach a resolution of a dispute or other matter that has 
arisen between them.”133 Increasing numbers of lawyers are working 
full-or part-time as third party neutrals.1°* Not all third party neutrals, 
however, are lawyers. This raises a unique situation. Attorneys who 
act as third party neutrals must adhere to the Model Rules and to 
rules that govern third party neutrals. 


Do the Model Rules address conflicts of interest when lawyers 
are currently acting as third party neutrals? 


To a limited extent. We have seen that Rule 1.12 governs conflicts 
involving third party neutrals in certain situations. One is when 
lawyers have formerly acted in that role. The other is when a lawyer 
acting as a third party neutral negotiates for employment with a party 
or a party’s lawyer. 

Rule 2.4 also applies to lawyers who are currently acting as third 
party neutrals, although it does not explicitly deal with conflicts. The 
crux of the rule is that an attorney must “explain the difference 
between the lawyer’s role as a third party neutral and a lawyer’s role 
as one who represents a client.” This rule ensures that a participant 
does not mistakenly assume that a third party neutral is providing 
legal advice. 


Are there rules other than the Model Rules that govern conflicts 
of interest when a lawyer is a third party neutral? 
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Yes. Comment 2 to Rule 2.4 notes that lawyers acting as third party 
neutrals may be “subject to court rules or other law” or to “various 


codes of ethics.” Two examples are the Uniform Mediation Act'?° and 


the ABA's Model Standards of Conduct for Mediators.1%° Private 
organizations also adopt codes of conduct, such as the Commercial 
Arbitration Rules and Mediation Procedures adopted by the American 


Arbitration Association. 137 

While ethical rules governing third party neutrals arise from many 
different sources, all address conflicts of interest. The Model 
Standards of Conduct for Mediators, for example, states that: 


A conflict of interest can arise from involvement by a mediator with the 
subject matter of the dispute or from any relationship between a 
mediator and any mediation participant, whether past or present, 
personal or professional, that reasonably raises a question of a 
mediator’s impartiality. . . . 


After disclosure [of a potential conflict of interest], if all parties agree, the 
mediator may proceed with the mediation. 


If a mediators conflict of interest might reasonably be viewed as 
undermining the integrity of the mediation, a mediator shall withdraw 
from or decline to proceed with the mediation regardless of the 


expressed desire or agreement of the parties to the contrary. 138 


This rule provides that participants can waive conflicts of interest 
unless the conflict would “undermine the integrity of the mediation.” 
This exception creates a distinction analogous to the distinction 
between “consentable” and “non-consentable” conflicts under Rule 
1.7 discussed previously in Chapter 6. This rule, like other rules 
governing conflicts involving third party neutrals, does not go into 
great detail about what constitutes a conflict of interest. 

A comprehensive treatment of the many rules that govern third 
party neutrals is beyond the scope of the book. Attorneys who are 
third party neutrals should carefully review the applicable law in their 
jurisdiction. 


1. See, e.g., Coral Davenport & Julie Hirshfeld Davis, Move to Fight Obama’s 
Climate Plan Started Early, N.Y. Times, Aug. 3, 2015. 
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2. Some provisions of the ethics codes apply more broadly than one would 
expect. For example, the rules on candor to the tribunal, articulated in Rule 3.3, 
apply to lawyers appearing in court or in administrative hearings and to lawyers who 
are presenting information in other settings to officials charged with decisional 
authority. Through the application of Rule 3.9, the standards of candor in Rule 3.3 
apply to lawyers presenting information to legislators or to other decision makers in 
nonadjudicative proceedings. Michael Cohen, a lawyer for Donald Trump before 
Trump became president, was disbarred after his conviction for lying to Congress. 
Tom Winter, NBC News, Feb. 26, 2019. Rules 3.3 and 3.9 are discussed in detail in 
Chapter 11. 

3. 2 U.S.C. § 1601 (2015). 

4. The clerk of the U.S. House of Representatives provides a detailed 
explanation of the Lobbying Disclosure Act at Office of the Clerk, U.S. House of 
Representatives, Lobbying Disclosure Act Guidance (2013), 
http://lobbyingdisclosure.house.gov/amended_lda_guide.html. 

5. ABA, Task Force on Federal Lobbying Laws, Lobbying Law in the Spotlight: 
Challenges and Proposed Improvements (2011). For a more general critique of the 
limitations of the Lobbying Disclosure Act, see Lee Fang, Where Have All the 
Lobbyists Gone?, Nation, Feb. 19, 2014. 

6. Eric Lipton, Lobbyists, Bearing Gifts, Pursue Attorneys General, N.Y. Times, 
Oct. 28, 2014. 

7. Id. 

8. Eric Lipton, Link Shows How Lobby Firm Cultivates Influence, N.Y. Times, 
Nov. 9, 2014. The exposure of these relationships did not impair Bondi’s career. 
Within a week after Lipton’s second article appeared, she was elected chair of the 
Republican Attorney Generals Association. Michael van Sickler, What Bad 
Publicity? Bondi Elected New RAGA Chair in Miami Beach, Tampa Bay Times, Nov. 
17, 2014 (reporting also that Bondi had accepted $25,000 in gifts to attend luxury 
RAGA events “where Bondi has grown close to corporate lobbyists who have 
clients with cases pending in Florida.”). It is not clear whether the trip to Michigan 
was paid for by Kalani and those accompanying her to the resort in Michigan or by 
the Dickstein law firm. Bondi later joined a lobbying firm. John Wagner, Former 
Florida Attorney General Pam Bondi Joins D.C. Lobbying Firm with Ties to Trump, 
Wash. Post, Jan. 22, 2019. 

9. See Rule 1.9(b) in Chapter 7. 

10. For a discussion of the history and impact of this statute, especially as it 
restricts pro bono work by federal government lawyers, see Lisa G. Lerman, Public 
Service by Public Servants, 19 Hofstra L. Rev. 1141 (1991). 

11. These are specified in 18 U.S.C. § 216 (2015). 

12. In re Jeffrey R. Williams, 89 A.3d 130 (D.C. 2014); Sarah Beth Hensley, 
Potomac Man Pleads Guilty to Criminal Conflict of Interest, Potomac Patch, Feb. 
14, 2011, https://perma.cc/DCF6-BTNL; U.S. Office of Gov’t Ethics, LA-12-06: 2011 
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Conflict of Interest Prosecution Survey (Sept. 14, 2012), https://perma.cc/AK2G- 
CMDM. 

13. Jeffrey Ross Williams, LinkedIn, https://www.linkedin.com/pub/jeffrey-ross- 
williams/0/104/a42 (last visited July 12, 2019). The profile does not list the Williams 
Law Firm, which he had set up while at the CPSC and through which he 
represented the foreign corporation. 

14. President Barack Obama issued an executive order on his second day in 
office that expanded this prohibition. The order barred all appointees to federal 
office from participating, for two years, in any particular matter involving specific 
parties that is directly or substantially related to their former employer or clients. 
The order also limited communications with employees of their agencies for two 
years after they leave the government. Executive Order 13490, Ethics 
Commitments by Executive Branch Personnel (Jan. 21, 2009), 
https://perma.cc/2VNR-93LR. President Donald Trump repealed the order. 
Executive Order: Ethics Commitments by Executive Branch Appointees, § 6 (Jan. 
28, 2017), https://perma.cc/XF52QGV8. The official ethics counsels for Presidents 
George W. Bush and Obama decried the repeal. Norman Eisen, President Obama’s 
ethics counsel, noted that “[t]he single biggest insulation that we had, in retrospect, 
against scandal in the Obama administration was the two-year exit ban. People will 
pay you to put you on ice for one year and then after that year is up to ply your 
contacts. But no one wants to pay you to put you in cold storage for two years.” 
Isaac Arnsdorf, Trump Lobbying Ban Weakens Obama Rules, Politico, Jan. 28, 
2017. 

15. Christopher Jensen & Matthew L. Wald, Carmakers’ Close Ties to Regulator 
Scrutinized, N.Y. Times, Mar. 30, 2014. 

16. These principles apply equally to lawyers who move in and out of 
government whether their other employment is in law firms, corporations, nonprofit 
organizations, or elsewhere. We refer to lawyers in private practice because the 
largest number who go through the revolving door go to or from law firms. 

17. See Rule 1.11, Comment 1. There has been some dispute about whether 
prosecutors are subject to Rules 4.1 and 4.2, which restrict lawyers and their 
agents from falsifying their identities and communicating directly with persons 
known to be represented by counsel. This issue is discussed in Chapter 12. 

18. Rule 1.9, Comment 1, explains that “[c]urrent and former government 
lawyers must comply with this rule to the extent required by Rule 1.11.” 

19. An additional conflict standard is stated in Rule 1.11(c); this is discussed 
below. 

20. Rule 1.11, Comment 4. 

21. Id. Comment 10. 

22. While federal regulations implementing a criminal statute cannot usually be 
considered a dictionary for the ethical rules, in this case the standard “personal and 
substantial participation” “comes from the Ethics in Government Act, 18 U.S.C. § 
207.” ABA, Annotated Model Rules of Professional Conduct 209 (8th ed. 2015). 
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“personal and substantial participation” that is directed by the federal statute and its 
regulations. See, e.g., United States 

v. Philip Morris, 312 F. Supp. 2d 27 (D.D.C. 2004) (ordering the disqualification 
of a former Department of Justice lawyer from representing a tobacco company 
seeking to intervene in the government's suit against a related tobacco company 
because the former DOJ lawyer had been “personally and substantially involved” in 
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26. See the explanation in Chapter 6 of this book. 

27. Rule 1.11, Comment 2. 
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29. The notice should include “a description of the screened lawyer’s prior 
representation and of the screening procedures employed.” Rule 1.11, Comment 7. 

30. The screening/notice language in Rule 1.11(b) was included in the original 
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History: The Development of the Model Rules of Professional Conduct, 1982-2013, 
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31. Rule 1.11, Comment 4. 
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government lawyers who wish to apply for jobs with persons who are involved in 
matters on which the government lawyers are working. This question is discussed 
below in connection with a similar provision for former judges in Rule 1.12. 

34. Rule 1.9(a). 

35. Both present and former government lawyers are subject to the restrictions 
imposed by Rule 1.7 (concurrent conflicts) and Rule 1.9(c) on protecting 
confidences of former clients. 
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CHAPTER 11 


Lawyers’ Duties 
to Courts 


A. Being a good person in an adversary 
system 


B. Investigation before filing a complaint 


C. Truth and falsity in litigation 


1. The rules on candor to tribunals 

2. Which rule applies when? A taxonomy of truth-telling 
problems in litigation 

3. A lawyer’s duties if a client or witness intends to give 
false testimony 

4. False impressions created by lawyers during litigation 

5. Lawyers’ duties of truthfulness in preparing witnesses 
to testify 


D. Concealment of physical evidence and 
documents 


1. Duties of criminal defense lawyers with respect to 
evidence of crimes 
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2. Concealment of documents and other evidence in 
civil and criminal cases 


E. The duty to disclose adverse legal 
authority 


Disclosures in ex parte proceedings 


G. Improper influences on judges and 
juries 
1. Improper influences on judges 
2. Improper influences on juries 


H. Agreements not to accept future cases 


I. Lawyers’ duties in nonadjudicative 
proceedings 


So far we have examined the obligations that lawyers owe to their 
clients — the duties of confidentiality, competence, diligence, 
communication, deference, loyalty, and fair dealing. Our system of 
justice also requires lawyers to behave in certain ways toward people 
who are not their clients. Those other people include judges and 
government officials, adverse parties and their lawyers, potential 
witnesses, and other members of society with whom lawyers have 
contact. In this chapter and in Chapter 12, we explore lawyers’ 
obligations to nonclients and how they may conflict with the duties 
that lawyers owe to clients. Conflicting duties are inherent in an 
adversary system of justice. In the interest of justice, lawyers are 
directed to be loyal to their clients. But if there were no bounds on 
such loyalty, lawyers could subvert justice, for example, by helping 
clients to commit crimes or by supplying courts with false evidence. 
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This chapter focuses primarily on lawyers’ duties to judges and 
adversaries in proceedings to resolve disputes. In Chapter 12, we 
consider lawyers’ duties to witnesses and others and the special 
duties of prosecutors to criminal defendants and potential defendants. 

This chapter investigates the tension between “zealous advocacy” 
for one’s client and obligations to the system of justice. We explore 
when our profession’s ethical rules encourage, or at least tolerate, 
making a client’s interests primary, particularly in situations of conflict 
such as litigation. We also examine to what extent rules of law 
(including the rules of professional conduct) constrain such advocacy 
in the interest of fair adjudication and decent treatment of adversaries 
and others. 


A. Being a good person in an 
adversary system 


Many articles and books ask whether conscientious lawyers should 
seek every advantage for their clients, short of violating any laws or 
clearly defined ethical prohibitions. Should lawyers look out for the 
interests of people other than their clients even when no law or rule 
compels it? The laws and rules occasionally require or forbid 
particular conduct, but often they allow lawyers discretion to act as 
they think best. And even the most ethically responsible lawyers differ 
in their views of what is proper. Most would agree, for example, that a 
lawyer representing a defendant in a civil case may (but need not) 
assert a technical defense to defeat a plaintiff's claim, even if that 
tactic would defeat an otherwise legitimate lawsuit. 

Imagine a spectrum of lawyers’ attitudes about the relative 
importance of their duties to clients versus their duties to others. At 
one end are lawyers who pursue every possible tactic on behalf of 
their clients. This approach is perhaps most appropriate for criminal 
defense attorneys, who must counter the immense resources that the 
state brings to bear against defendants and weigh the consequences 
to the defendant of a losing effort (e.g., lengthy incarceration or even 
death). 
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At the other end are lawyers who believe that their duties of 
fairness to all parties and as “officers of the court” are as important as 


their duties to clients.’ Such lawyers might decline to make technical 
arguments that would create unfair outcomes for other parties. They 
might disclose information to prevent harm to others if permitted by 
the ethics rules. 

In the middle of this hypothetical spectrum are lawyers who 
balance devotion to client interests with a concern to be fair to and 
considerate toward adversaries and others involved in the justice 
system. Lawyers who have ongoing interaction with judges and 
Opposing counsel seek to avoid tactics that might damage those 
relationships. 

The debate about the degree to which lawyers should focus on 
clients interests is sometimes framed as whether a good lawyer can 
also be a good person or, conversely, whether to be a decent human 
being, a lawyer must sometimes eschew lawful tactics that would 
help his clients. Charles Fried, a Harvard law professor who served 
as the U.S. solicitor general during the Reagan administration, argues 
for a model of intense loyalty to a client, even if doing so brings about 
an unjust result. He asks his readers to consider “asserting the 
statute of limitations or the lack of a written memorandum [that would 
satisfy the statute of frauds] to defeat what you know to be a just 
claim against your client.” He concluded that this is not the defending 
lawyer’s problem: “[I]f an injustice is worked, it is because the legal 
system . . . which authorizes both the injustice . . . and the formal 
gesture for working it insulates [the lawyer] from personal moral 
responsibility.” 

But at the end of his essay, Fried tempers his conclusion slightly: 


[The lawyer] may exploit the system for his client even if the system 
consequently works injustice. He may, but must he? . . . [I]f you are the 
last lawyer in town, is there a moral obligation to help the finance 
company foreclose on the widow’s refrigerator? If the client pursues the 
foreclosure in order to establish a legal right of some significance, | do 
not flinch from the conclusion that the lawyer is bound to use this right. 
So also if the finance company cannot foreclose because of an 
ideological boycott by the local bar. But if all the other lawyers happen to 
be on vacation and the case means no more to the finance company 
than the resale value of one more used refrigerator, common sense 
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says the lawyer can say no. One should be able to distinguish between 
establishing a legal right and being a cog in a routine, repetitive 
business operation, part of which just happens to play itself out in 


court.2 


Professor Stephen Gillers explores the same issue. He constructs 
a pair of interesting hypotheticals and suggests that a lawyer who 
uses permitted (but not required) tactics to produce unjust results can 
properly be criticized, along with her client, for immoral conduct. 


Stephen Gillers, Can a Good Lawyer Be a Bad 


Person? 
84 Mich. L. Rev. 1011, 1011-1022 (1986)° 


[Professor Gillers is the Elihu Root Professor of Law at New York 
University School of Law.] 
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Professor Stephen Gillers 


If the lawyer uses only legal means, can a coherent theory of moral 
philosophy nevertheless label the lawyer’s conduct immoral? Can a 
good lawyer be a bad person? 

[Consider these hypotheticals. First,] a man whose lifelong dream 
has been to open a restaurant persuades a wealthy cousin to lend 
him $50,000. The man is unsophisticated in business matters, while 
the cousin is not. The man signs a demand note for the loan and 
opens the restaurant. Food critics give it excellent reviews; great 
success is predicted. Seeing this, the cousin calls the note, then 
brings an action on it, intending to acquire the restaurant in a 
foreclosure sale. The man goes to a lawyer who sees improbable 
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defenses on the merits and who proceeds to make a series of 
nonfrivolous procedural motions calculated to gain time for her client 
until either the restaurant’s cash flow is great enough to pay the note 
or a bank loan can be obtained. The motions are either weak, with 
the lawyer expecting them to fail, or they are highly technical. [For 
example, one motion points out that the law requires process servers 
to be 18, but the process server in this case was one month under 
that age.] 

[Second,] while on her way home from a job as a housekeeper, a 
single mother of three children is hurt by falling debris at a 
construction site. She suffers permanent injuries that prevent her from 
resuming gainful employment. She sues the construction company. 
Its lawyer, recognizing only weak defenses on the merits, makes [the 
same procedural motion with] the effect of increasing pressure on the 
financially desperate plaintiff to settle for a tenth of what she could 
reasonably expect to recover at trial... . 

Even if law and the governing ethical document permit the 
motions, does the lawyer who makes them act immorally by 
“frustrating an opposing party’s attempt to obtain rightful redress or 
repose?” | believe she does. On these facts, a good lawyer may be a 
bad person. ... 

A lawyer may refrain from making the motions, even if requested 
to do so by her client, without violating [ethical norms]. Because the 
tactic is discretionary, the lawyer who invokes it by making the 
motions is aS morally accountable as the client on whose behalf she 
acts. .. . Whether the conduct of a lawyer and client may be morally 
criticized hinges on the entire factual context, including the particular 
circumstances of the case and the behavior of the opposition. It may 
be that the conduct in [the first hypothetical] can be defended, while 
the conduct in [the second] cannot. 


Question about being a good person 


Fried and Gillers use examples of lawyers interposing valid but 
technical defenses, such as a defense based on the age of the 
process server, to defeat otherwise valid legal claims. Do you expect 


885 


to use such tactics? If your answer is yes, do you expect to have any 
moral qualms about doing so? What would you actually do in the two 
cases that Gillers describes? If both clients want you to do whatever 
you can to win the case and yet you would inject the service of 
process defense in the first case but not the second, what gives you 
the right to make those decisions? 


B. Investigation before filing a 
complaint 


Fried and Gillers ask whether a good lawyer can be a good person if 
the lawyer uses all of the permitted tools of the legal system on behalf 
of a client. Often the legal rules do not draw clear lines between what 
is permitted and what is forbidden. Lawyers often must interpret 
imprecise regulatory language or apply that language to unique facts 
to assess whether they may take particular actions on behalf of 
clients. If they make judgments with which others disagree, they may 
find themselves subject to bar discipline, civil suits, or even criminal 
indictments. 
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Tts supposed to ward off frivolous lawsuits.” 


How much fact investigation must a lawyer do before filing a 
lawsuit? 


One ethical problem lurks at the threshold of every lawsuit: Does the 
lawyer for the party initiating the proceedings have enough of a 
factual and legal basis to justify starting a case that will impose 
burdens of time and expense on others? Lawyers are not expected to 
limit themselves to filing “sure winners,” but they are not allowed to 
file “frivolous” lawsuits — those that have virtually no chance of 
succeeding. Rule 3.1 addresses this issue. 


Rule 3.1 Meritorious Claims and Contentions 

A lawyer shall not bring or defend a proceeding, or assert 
or controvert an issue therein, unless there is a basis in law 
and fact for doing so that is not frivolous, which includes a 
good faith argument for an extension, modification or 
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reversal of existing law. A lawyer for the defendant in a 
criminal proceeding, or the respondent in a proceeding that 
could result in incarceration, may nevertheless so defend the 
proceeding as to require that every element of the case be 
established. 


Rule 3.1 prohibits the filing of “frivolous” claims, but it does not define 
that term. A lawyer may not file a suit on the basis of mere 
speculation that a prospective defendant has done something wrong. 
But how much more is required? Comment 2 states that the facts 
need not be “fully substantiated” before suit is filed. It recognizes that 
a lawyer may need to use discovery to “develop vital evidence.” On 
the other hand, lawyers must “inform themselves about the facts of 
their clients’ cases and the applicable law and determine that they 
can make good faith arguments in support of their clients’ positions.” 
Some court rules further elaborate on a lawyer’s duty before filing 
a case. In federal civil cases, Federal Rule of Civil Procedure 11(b) is 


similar to Rule 3.1, but it is more detailed.* Under Rule 11, a party’s 
legal theory must be “warranted by existing law or by a nonfrivolous 
argument for the extension, modification, or reversal of existing law or 
the establishment of new law.” Factual assertions must “have 
evidentiary support or, if specifically so identified, [be] likely to have 
evidentiary support after a reasonable opportunity for further 
investigation or discovery.”© 

This standard is subject to widely ranging interpretation. Evidence 
can consist of documents or testimony. Even unpersuasive 
statements of a witness who is willing to testify may constitute 
“evidentiary support.” Juries are allowed to draw inferences, so 
evidence can be circumstantial. And for some factual assertions, the 
pleader need not have evidentiary support if the lawyer justifiably 
believes (and asserts) that discovery will “likely” produce such 
support.’ On the other hand, FRCP 11 also may be interpreted to 
require a party to have some evidence in hand with respect to every 
element of the case for which the party has the burden of pleading. 
This interpretation would require considerable prefiling investigation 
in some cases. 
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We do not have definitive answers to these questions about how 
to interpret Rule 3.1 or FRCP 11. Most of the cases decided since 


Rule 11 was amended in 1993 are fact-specific trial court decisions.® 
This makes it difficult to generalize about what lawyers need to do in 
other cases. Here are summaries of some decisions interpreting Rule 
3.1 or Rule 11. 


The lawyer filed a suit that had no basis in law. The five-year- 
old son of lawyer Ken Swindle repeatedly used the “F-word” in 
kindergarten. The school principal suspended the boy for the 
remainder of the school day and called Swindle to pick up his son. 
Swindle did not pick up his son, who sat for several hours in the 
principal’s office. Meanwhile, Swindle sued the school board and the 
principal. He claimed that the school board had violated its own 
suspension procedures and later claimed that the school had violated 
its contract with him by suspending the little boy. The court dismissed 
the case, finding that it lacked any basis in law. The school board 
spent $7,120 in legal fees. Swindle was later publicly reprimanded for 
having violated Rules 3.1, 4.4.(a), and 8.4(d). He was required to pay 


restitution to the school board.2 


The lawyer should have known that his claims were 
groundless. Attorney Andrew Straw asserted baseless claims or 
defenses in four different lawsuits. In one of these four (as an 
example), he sued the American Bar Association and 50 law schools 
to require each defendant to collect disability data from students and 
faculty and supply it to him. The Americans with Disabilities Act 
(ADA), under which he made his claim, did not require such 
disclosure. In fact, if the data had been disclosed, it would have 
violated law protecting the privacy of student records. Straw was 
found to have violated Rule 3.1 by filing lawsuits that had no legal 
basis. He was suspended from law practice for a minimum of six 


months. 10 
The lawyer got the facts wrong. Charlie Footman’s lawyer 


George Ollinger filed suit against a Chinese restaurant, claiming that 
Footman was confined by multiple sclerosis to a wheelchair and had 
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entered the restaurant’s restroom but been unable to use it because 
the facilities violated the ADA. The complaint alleged that the grab 
bars adjacent to the toilet were too small and that Footman was 
unable to turn his wheelchair around in the restroom. In fact, Footman 
had diabetes, not multiple sclerosis, and he had not actually entered 
the restroom. He later claimed that the restroom door was too small 
for him to enter with his wheelchair. The lawyer was sanctioned under 
Rule 11, and the court referred his conduct to the Florida bar for 


investigation of “serious ethical violations.”11 


The lawyer should have investigated further. Elvira Jimenez 
hired Willie Nunnery to represent her in a claim of employment 
discrimination based on race and sex. She gave Nunnery several e- 
mails she said she had received from her employer over the years. 
One of them said, for example, “Il guess you are merely a stupid 
mexican [sic] after all . . . your [sic] nothing more than a little, bitchy, 
money-hungry spic.” She also provided him with copies, but not 
originals, of discriminatory memos. Nunnery’s practice was “to accept 
what [his clients] tell him, incorporate the allegations in a complaint 
and let the crucible of cross-examination and discovery lead to the 
truth,” while also warning his clients about the penalties for perjury. 
Nunnery met with a representative of the employer, who denied these 
allegations, but Nunnery did not believe the employer’s denials. The 
e-mails turned out to be forgeries. Nunnery knew that his client 
suffered from a disorder that made her prone to pathological lying, 
but he took her claims at face value anyway. The court dismissed the 
case and required Nunnery to pay $16,000 in sanctions because of 
his violation of Rule 11. The judge acknowledged that it is hard to say 
whether a lawyer could ever rely solely on his client’s version of the 
facts as a basis for filing suit, and that this might be more justifiable if 
the statute of limitations was about to expire. But, the court said, the 
lawyer should have realized that it was very unlikely that several 
professionals would make ungrammatical written discriminatory 
statements. He should have “subjected his client to rigorous 


questioning” and “insisted on seeing the original documents.”'2 
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“This firm has a long history of bringing gravitas to frivolous lawsuits.” 
What are the differences between Rule 3.1 and FRCP 11? 


Rule 3.1 and FRCP 11 articulate similar standards, but there are 
important distinctions between them. 


e Sanctions. Violation of Rule 3.1 can result in bar disciplinary 
action against an attorney. A violation of FRCP 11 is punished 
not by the state bar but by the judge in the civil action, and it 
can result in nonmonetary directives or monetary sanctions 
against a lawyer or a party. 

e Safe harbor. FRCP 11 has a “safe harbor” provision not found 
in Rule 3.1. If an opposing party makes a motion complaining 
that a lawyer has violated FRCP 11, the lawyer may withdraw 
the allegedly frivolous pleading within 21 days after opposing 
counsels motion and suffer no sanction other than having to 
pay the attorneys’ fees that the opposing party incurred for 
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making the motion. Although Rule 3.1 has no safe harbor 
provision, a bar counsel would be unlikely to file a charge 
against a lawyer for filing a frivolous case or defense that the 
lawyer withdrew pursuant to the safe harbor provision of the 
FRCP. 


What penalties (beyond losing the cases) may apply when 
lawyers bring unsubstantiated suits?13 


Rule 11 penalties. A lawyer who initiates a federal court lawsuit in 
good faith and later finds out (e.g., through discovery) that the lawsuit 
is groundless may be subject to sanctions under FRCP 11. 


Attorneys’ fees. A federal statute provides that a lawyer who 
“multiplies the proceedings in any case unreasonably and 
vexatiously” may be required to pay the other party’s attorneys’ 
fees. 14 


Liability for malicious prosecution. In some states, a defendant 
who has been sued on the basis of virtually no evidence may sue the 
plaintiff or the plaintiff's lawyer for the tort of malicious prosecution. !° 
Most courts impose higher burdens of proof for winning such cases 
than for granting sanctions under FRCP 11. A plaintiff usually must 
prove 


e that she won the previous suit in which she was a defendant, 

e that the prior suit was brought without probable cause, 

e that the prior suit was brought with malice (a motivation other 
than obtaining a proper adjudication of the case), and 

e that the plaintiff was injured despite having won the prior 


suit. 16 


Some states, such as Illinois, also require a plaintiff to show “special 
injury” — that is, that he was injured in his person or his liberty. It is 
not enough to claim only that the suit was costly, time-consuming, or 


damaging to the plaintiff's reputation. | 
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A lawyer can prove that there was “probable cause” for the 
previous suit, defeating a claim for malicious prosecution, if the 
lawyer had a “reasonable belief” that facts could be established and 


that, under those facts, the client had a valid claim. 1® 


PROBLEM 11-1 


YOUR VISIT FROM PAULA JONES 


The facts of this problem are drawn from the complaint filed in 
Jones v. Clinton, 858 F. Supp. 902 (E.D. Ark. 1994). 
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Paula Jones 


Paula Jones, an employee of a state agency in Arkansas, 
comes to see you at your law office. She wants you to file a 
lawsuit against the President of the United States for sexually 
harassing her while he was the governor of Arkansas. She 
tells you the following story. 

She claims that she was working at the conference 
registration desk at a hotel where the governor was speaking. 
The governor’s bodyguard appeared at her desk with a piece 
of paper with a hotel suite number on it and told her that the 
governor (whom she had never met) wanted to meet her. She 
thought she might be considered for promotion, so she went to 
the governor’s suite. He closed the door, told her that her 


894 


superior in the state government was his good friend and 
appointee, and said “I love your curves.” Then he put his hand 
on her leg and attempted to kiss her. She walked away from 
him, but he lowered his trousers and underwear and asked her 
to kiss his erect penis. She fled but feared that her job would 
be jeopardized by her having refused his advances. She was 
so afraid of being fired for reporting the incident that she did 
not even tell her best friends about it. Some years later, after 
she had taken maternity leave, she was transferred to a 
position from which she could not earn a promotion. She was 
told that her previous position had been abolished, but in fact it 
had not been abolished. 

What, if anything, must you do to corroborate Jones's 
allegations before you may sue the President? 

In answering this question, assume that a jury could infer 
from these facts, if proved, that the President committed a 
sexual assault. Also assume, as is the case, that the President 
is not constitutionally immune from civil suits for his unofficial 


acts. '9 Finally, assume that you have no knowledge of Monica 
Lewinsky, the White House intern whose sexual liaison with 
President Clinton became the subject of an impeachment 
proceeding, because Jones’s recent visit with you happened 
long before Clinton met Lewinsky. 


C. Truth and falsity in litigation 


Once a case has been filed, the lawyers are bound by court rules and 
ethical rules to be honest with the tribunal. The rules vary from state 
to state. The lawyers’ duties also vary depending on the stage of the 
proceeding and whether the lawyer herself or a witness is 
communicating to the court. 


1. The rules on candor to tribunals 
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Rules 3.3 and 8.4(c) are the starting points for analysis. 


Rule 3.3 Candor Toward the Tribunal 


Rule language* 


(a) A lawyer shall not 
knowingly: 


(1) make a false statement of 
fact or law to a tribunal or fail 
to correct a false statement of 
material fact or law 
previously made to the 
tribunal by the lawyer; 


(2) fail to disclose to the 
tribunal legal authority in the 
controlling jurisdiction known 
to the lawyer to be directly 
adverse to the position of the 
client and not disclosed by 
Opposing counsel; or 


(3) offer evidence that the 
lawyer knows to be false. If a 
lawyer, the lawyer’s client, or a 
witness called by the lawyer, 
has offered material evidence 
and the lawyer comes to 
know of its falsity, the lawyer 
shall take 

reasonable remedial 
measures, including, if 
necessary, disclo 

sure to the tribunal. A lawyer 
may refuse to offer evidence, 
other than the testimony of a 
defendant in a criminal matter, 
that the lawyer reasonably 


Authors’ explanation** 


“Tribunal” is defined by Rule 1.0(m) to include “a 
court, an arbitrator in a binding arbitration 
proceeding or a legislative body, administrative 
agency or other body acting in an adjudicative 
capacity.” 


Rule 3.3(a)(1) bars false statements to courts by 
lawyers themselves, as opposed to false 
testimony by clients or other witnesses. If a 
lawyer discovers that she has made a false 
statement, the lawyer must correct it. 


Rule 3.3(a)(2) requires more than avoiding 
falsehood. Lawyers must affirmatively disclose 
directly adverse law in the controlling jurisdiction 
if the opponent doesn’t do so. 


A lawyer must not offer evidence in court, 
including testimony from his client or other 
witness, that the lawyer knows is false. 


If a witness does lie, the lawyer must call on the 
witness to correct the testimony, and if he won't, 
the lawyer must disclose the lie to the court. 


This rule applies to apply to testimony at a trial 
or at a deposition. Comment 1. 


Except as to the testimony of criminal 

defendants, if a lawyer reasonably believes, but 
is not certain, that evidence is false, the lawyer 
“may” (or may not) refuse to offer the evidence. 
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believes is false. 


(b) A lawyer who represents a 
client in an adjudicative 
proceeding and who knows 
that a person intends to 
engage, is engaging or has 
engaged in criminal or 
fraudulent conduct related to 
the proceeding shall take 
reasonable remedial 
measures, including, if 
necessary, disclosure to the 
tribunal. 


626 


(c) The duties stated in 
paragraphs (a) and (b) continue 
to the conclusion of the 
proceeding, and apply even if 
compliance requires 
disclosure of information 
otherwise protected by Rule 
1.6. 


(d) In an ex parte proceeding, a 
lawyer shall inform the tribunal 
of all material facts known to 
the lawyer that will enable the 
tribunal to make an informed 
decision, whether or not the 
facts are adverse. 


In a criminal case, a lawyer must allow the 
defendant to testify if the lawyer reasonably 
believes but is not certain that the evidence is 
false. Comment 9. 


This rule imposes on lawyers a duty to prevent 
not only false testimony but also “criminal or 
fraudulent conduct” in connection with a case 
before a tribunal. 


If a lawyer learns that a witness gave false 
testimony, the lawyer must take steps to correct 
the record unless the case, including any 
appeals, has been completed. 


The duty to correct the record overrides the duty 
to protect confidences. 


In a proceeding in which only one side makes a 
presentation to the court, the lawyer has a duty 
to tell the court about adverse facts as well as 
adverse law. 


Rule 8.4(c) Misconduct 


Rule language* 


Authors’ explanation** 
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It is professional misconduct for This rule applies to all conduct by lawyers, 


a lawyer to... . engage in including conduct before tribunals. The bans on 
conduct involving dishonesty, “deceit” and “misrepresentation” may be broader 
fraud, deceit or than the Rule 3.3(a)(1) ban on false statements. 


misrepresentation. 
*All emphasis added. 


**This and other authors’ explanations draw from the comments to the Model Rules 
and from other sources. They are not comprehensive but highlight some important 
interpretive points. 


Do these rules mean that in litigation, a lawyer must reveal all 
relevant facts that the lawyer knows about, even those that are 
adverse to the lawyer’s client? 


No. Comment 14 explains that “ordinarily, an advocate has the limited 
responsibility of presenting one side of the matters that a tribunal 
should consider in reaching a decision; the conflicting position is 


expected to be presented by the opposing party.”2° 


2. Which rule applies when? A taxonomy of 


truth-telling problems in litigation?‘ 
Rules 3.3 and 8.4 apply to many different situations. One way to 
understand these rules is to inventory some of the situations in which 


these obligations arise and to explain which rule applies in each 
circumstance. 


Which truth-telling rule applies? 


Who might lie Situation (court, Lawyer’s obligation 

or deceive administrative hearing, or 
discovery) 

Lawyer Lawyer is considering making a Lawyer must not do it. Rules 
statement of fact or law to a 3.3(a)(1), 8.4. 


judge that she knows is false. 


898 


Client 


Civil client or 
witness in any 
proceeding 


Criminal 
defendant 


Client or 
witness 


Client or 
witness 
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Lawyer 


Lawyer 


Lawyer knows that her client is 
considering testifying falsely in 
court or in a deposition. 


Lawyer suspects but does not 
know that planned testimony 
may be false; witness is not 
criminal defendant. 


Lawyer suspects but does not 
know that planned testimony 
may be false; witness is a 
criminal defendant. 


Lawyer knows that her client or 
other witness has testified 
falsely during direct or cross- 
examination. 


Witness has misled the court by 
making statements that are 
literally true but deceptive. 


Lawyer knows of directly 
adverse controlling legal 
authority that has not been 
disclosed by opposing counsel. 


Lawyer knows of facts adverse 
to client’s interest, not 
requested in discovery or 
required to be disclosed by a 
court rule. 
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Lawyer must counsel client 
against testifying falsely and 
refrain from asking client 
questions that would elicit the 
false testimony. Rule 3.3(a)(3). 


If lawyer “reasonably believes” 
it is false, lawyer may either 
offer or refuse to offer the 
testimony. Rule 3.3(a)(3). 


When defendant insists on 
testifying, lawyer must allow the 
testimony if she “reasonably 
believes” but does not “know’ it 
is false. Rule 3.3(a)(3). 


Lawyer must counsel client to 
correct the record, consider 
withdrawing, or correct record if 
necessary to undo the effect of 
the false evidence. Rules 3.3(a) 
(3), (b) and (c), and Comment 
10. 


Lawyer may have duty to 
counsel client and correct the 
record. Rules 3.3(b), 8.4(c). 


Lawyer must bring it to court’s 
attention (and may distinguish it 
or explain why it is not 
authoritative). Rule 3.3(a)(2). 


No need to disclose unless the 
proceeding is ex parte. Rule 
3.3(d). 


3. A lawyer’s duties if a client or witness intends 
to give false testimony 


a. When the lawyer knows that a criminal 
defendant intends to lie on the stand 


Rule 3.3 states that a lawyer may not present testimony that the 
lawyer knows to be false. On the other hand, a client expects a 
lawyer’s assistance in presenting his version of the facts to a court, 
and nowhere is the lawyer’s assistance more important than in 
criminal cases. What should a lawyer do when a criminal defendant 
wants the lawyer to help him present a patently false case? 


Nix v. Whiteside: No Sixth Amendment right to 
testify falsely 


The leading case on this subject is the Supreme Court’s decision in 


Nix v. Whiteside,22 although it arose under the Sixth Amendment, not 
the ethics rules. In 1977, three men, including Whiteside, went to the 
apartment of a man named Love, seeking marijuana. Love was in 
bed when they arrived. An argument ensued. During the argument, 
Love told his girlfriend to get his “piece.” Later, he got up and then 
returned to his bed. Shortly thereafter, according to Whiteside, Love 
started to reach under his pillow and to move toward Whiteside. 
Whiteside then stabbed Love in the chest, killing him. An attorney, 
Robinson, was appointed to defend Whiteside in his murder trial. 
Whiteside told Robinson that Love “was pulling a pistol from 
underneath the pillow on the bed.” Robinson asked whether 
Whiteside had actually seen a gun. Whiteside conceded that he had 
not, but he said that he was convinced that Love had a gun. None of 
the men who went to the apartment with Whiteside saw a gun, and no 
pistol was found there. 


Robinson told Whiteside that for a self-defense argument to 
succeed, he did not need to assert that he’d seen a gun; he 
needed only to have had a reasonable belief that Love had a 
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gun nearby. Even so, a week before trial, Whiteside told 
Robinson (for the first time) that he had seen “something 
metallic” in Love’s hand. When Robinson asked why Whiteside 
had not told him this before, White said, “[In] Howard Cook’s 
case there was a gun. If | don’t say | saw a gun, I’m dead.” 

Robinson was convinced that Whiteside was planning to 
give false testimony. He told him that lying was perjury. 
Robinson threatened to withdraw from the case if Whiteside 
insisted on saying that he had seen something metallic. 
Whiteside agreed that, in his testimony, he would not say that 
he’d seen something metallic. Robinson produced testimony 
that Love had been seen with a sawed-off shotgun on other 
occasions and that the victim’s family had removed everything 
from the apartment shortly after the crime, but a jury convicted 
Whiteside. In a post-conviction habeas corpus challenge, 
Whiteside claimed that his Sixth Amendment right to counsel 
implicitly required Robinson to allow Whiteside to testify as he 
desired, even if it was untruthful. 

Reversing the Eighth Circuit, the Supreme Court held that a 
lawyer’s duty to advocate for his client “is limited to legitimate, 
lawful conduct compatible with the very nature of a trial as a 
search for truth.” It noted that the Model Rules require 
disclosure of client perjury, and that although the Model Rules 
are not the same as the Sixth Amendment, they “confirm that 
the legal profession has accepted” the principles that a lawyer 
may not help a client to present false evidence and that a 
lawyer must disclose perjury to the court. Robinson’s threat to 
withdraw therefore fell “within accepted standards of 
professional conduct” and involved no Sixth Amendment 
violation. 

A concurring opinion by four Justices noted that the “only 
federal issue in this case is whether Robinson’s behavior 
deprived Whiteside of the effective assistance of counsel; it is 
not whether Robinson’s behavior conformed to any particular 


code of legal ethics.”2° That opinion also noted that some 
states had adopted variants of the Model Rules’ requirement 
that perjury be disclosed to the court and objected to “the 
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Court’s implicit adoption of a set of standards of professional 
responsibility for attorneys in state criminal proceedings,” 
preferring to “allow the States to maintain their ‘differing 


approaches’ to a complex ethical question.”24 


b. A lawyer’s “knowledge” of a client’s intent to 
give false testimony 


In most cases, lawyers are presented with facts that are much more 
ambiguous than those in Nix. For example, witnesses often disagree 
about what happened in a case, and a lawyer may not know which of 
them is telling the truth. The ethical rules prohibit a lawyer from 
presenting evidence known to be false but permit a lawyer to present 
evidence about which she is unsure. What may or must a lawyer do 
when she reasonably believes — but does not know — that evidence 
is false? Under Rule 3.3(a)(3), the answer depends on two questions. 
First, is the witness a criminal defendant? Second, does the lawyer 
know or only reasonably believe that a witness’s statement is false? 

If the witness in question is not a criminal defendant, then a 
lawyer who reasonably believes that the intended testimony is false 
may either refuse to offer the testimony or may present the testimony. 
If, however, the lawyer knows that the witness is going to testify 
falsely, the lawyer must not offer the testimony. 

When the person testifying is a criminal defendant, if the lawyer 
knows that the person will testify falsely, the lawyer cannot allow the 
testimony. However, if the lawyer does not know but only reasonably 
believes that the criminal defendant will testify falsely, the lawyer must 
allow the client to testify. 

There is another fundamental issue. How can a lawyer ever really 
know that planned testimony is false? The most obvious case is one, 
like Whiteside, in which the client essentially admits to the lawyer that 
his planned testimony is a lie. But suppose that the facts were slightly 
different. Imagine, for example, that in his first statement to Robinson, 
Whiteside had said only that he knew that Love owned a gun and that 
he saw Love reach under his pillow. Whiteside did not mention seeing 
an object there, and Robinson didn’t ask whether Whiteside saw one. 
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Suppose that in his second statement to Robinson, two weeks later, 
Whiteside said that he saw something metallic under Love’s pillow. 


“O.K.—let’s review what you didn't know and when you didn't know it.” 


In these circumstances, could Robinson allow Whiteside to testify 
about seeing “something metallic’ because Robinson cannot be 
certain that Whiteside simply omitted that detail in his first statement? 
Or would anyone in Whiteside’s shoes have reported seeing 
something metallic in his very first statement if indeed he had really 
seen such an object? That question about a variation on the 
Whiteside theme is merely hypothetical. But consider this problem 
from an actual case. 


PROBLEM 11-2 
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FLIGHT FROM SUDAN, SCENE 1 


This problem ts based on a case handled by two students in a 
law school clinic. We have changed the names of the 
individuals, the country, the name of the newspaper, and a few 
other details to protect the identity of the client. 


You are a staff lawyer for the Immigrants’ Rights Center. You 
represent Joseph Barragabi, an applicant for political asylum. 
You met him two months ago when he was referred to your 
office by a human rights organization. You have accepted his 
case and have interviewed him at five different meetings. He 
seems terrified that he might lose his case and be forcibly 
returned to Sudan, which he had fled. In fact, he seems to be 
one of the most frightened clients you have ever met. You 
suspect that if he loses and his appeals fail, he might commit 
suicide rather than return home. 

Sudan is ruled by a brutal dictator. Political opponents of 
the regime are tortured and killed. Barragabi says that six or 
seven years ago, he was a staff member for a year for the 
underground opposition newspaper, Democracy. He did not 
write any articles under his own name, however. He worked on 
several articles with other staff members, but they were 
published under a fictitious name so that the authors would be 
less at risk of government reprisal. 

Six years ago, the government raided and closed the 
newspaper and arrested several of the editors. Barragabi says 
he escaped, left his family, and went into hiding with a friend in 
a small village. Some of the editors who were arrested are in 
prison or have “disappeared.” 

Eventually, Barragabi made it out of the country into 
Ethiopia, where he worked under a false name and earned 
enough money to buy a counterfeit passport and an airline 
ticket to New York City. When he got to the airport in the 
United States, he admitted having a false passport and he 
requested asylum. As a result, he was automatically placed in 
deportation proceedings. 
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If a person in such proceedings persuades a judge that he 
qualifies for asylum, the person can remain in the United 
States. To qualify, the person must show a “well-founded fear” 
of political or religious persecution in his home country. If the 
person fails to persuade the judge (either because his story 
doesn’t seem true or because his fear of returning is based on 
a nonpolitical reason, such as fear of reprisals from a creditor), 
then he will be deported. 

Only about one-third of asylum applicants are successful. A 
major barrier to victory is a federal statute requiring 
corroborating evidence (documents or the testimony of other 
witnesses) unless it cannot reasonably be obtained.2° In your 
first interview with Barragabi, you told him about the 
corroboration requirement and asked him whether it was all 
right with him if you searched for corroboration. He said that it 
was. 

It is easy to corroborate some of the facts of Barragabi’s 
case through newspaper accounts and respected human 
rights reports. You find published accounts of the crackdown 
on the opposition press in Sudan, the closing of Democracy, 
and the incarceration of some of the editors. You have 
documents showing Barragabi’s travel through Ethiopia to the 
United States. However, Barragabi has been unable to 
document that he ever worked for Democracy. He has no 
employment card, payroll stub, or other such documents. This 
is not surprising, however. Refugees often leave most of their 
documents behind when they are fleeing their home countries. 

During the last month, you have done two things. First, you 
have prepared a detailed affidavit (sworn statement) that your 
client will sign and file in court, telling his whole story. Under 
court rules, the affidavit must be filed the day after tomorrow. In 
a hearing in two weeks, he will be expected to testify 
consistently with the affidavit. Second, you have been 
searching for some corroboration of his employment with the 
newspaper. The other editors seemed to be either in jail or in 
hiding. 
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This morning, you had a major breakthrough. You 
discovered that the editor in chief of Democracy, Hamid Al- 
Parah, escaped from jail and from Sudan, and he is now living 
in Canada. You called him right away and told him that you 
were representing Barragabi, who was seeking asylum. You 
asked him to supply an affidavit and perhaps to come to the 
United States to testify regarding Barragabi’s former 
employment. Much to your surprise, Al-Parah told you that he 
had never heard of Barragabi. You described your client's 
appearance. Al-Parah insists that he knew all of his employees 
and that Barragabi never worked for him, either under the 


name Barragabi or any other name. 


1. 


2. 
3. 


Should you tell Barragabi about your conversation with Al- 
Parah? 

Should you file the affidavit? 

Should you ask the court for permission to withdraw from 
representing Barragabi? 

Did you violate Rule 1.6 by contacting Al-Parah and discussing 
Barragabi’s case with him without first obtaining Barragabi’s 
consent, or was his agreement to let you seek corroboration 
sufficient? 

Did you make a mistake by doing your job too well? After 
learning that Al-Parah was in Canada, should you have said to 
Barragabi, “I’ve found a number for Al-Parah in Canada. Of 
course, | want to call him only if he will corroborate your story. 
Should | call Al-Parah?” Is it OK to avoid learning all the facts? 


Can lawyers protect themselves and their clients by deliberately 
not knowing all the facts? 


Up to a point, they can. Several important obligations, such as the 
duty not to counsel or assist a client in committing crime (Rule 
1.2(d)), the duty to report the misconduct of corporate officials to a 
client corporation (Rule 1.13), and the duty to correct a client’s 
testimony that the lawyer knows to have been false (Rule 3.3(a)), 
depend on how much the lawyer knows. Lawyers usually think that 
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they cannot responsibly represent clients without learning as much as 
possible about their cases. But sometimes, particularly in criminal 
defense work, lawyers avoid learning all of the facts. Many criminal 
defense lawyers, for example, do not ask their clients whether they 
committed the crimes of which they are accused. They reason that 
after a client admits that he committed a robbery, they could not allow 


that client to testify that he was elsewhere at the time.2° 

Some criminal defense lawyers do want to know all the facts. 
Ethical and practical concerns persuade these lawyers that it is better 
to know whether their criminal defendant clients actually committed 
the crimes with which they are charged. 


FOR EXAMPLE: Criminal defense attorney Allan P. Haber 
“insists on knowing the truth about [his clients’] role in an 
offense, information not all lawyers want to know” because that 
knowledge “gives him more leverage . . . in negotiations with 
prosecutors and allows him to argue more credibly with judges 
during sentencing.” At the age of 75 when he was interviewed, 
Haber spoke with unusual authority. During his 20s and early 
30s, he was a drug dealer, selling heroin in midtown Manhattan. 
He had numerous encounters with the criminal justice system, 
was convicted ten times, including three drug-related felonies, 
and spent more than ten years of his life in prison. During his 
40s, having turned his life around, he got a law degree from 
New York University and has spent his time since then 


representing criminal defendants.2/ 
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I find in these cases that the best defense is a pack of lies.’ 


Authorities on legal ethics puzzle over whether the rules should 
continue to permit lawyers to “look the other way” and insulate 
themselves from responsibility by not knowing about their client's 
misdeeds. Relying primarily on criminal law examples, Professor 
David Luban argues that if lawyers were obliged to dig into what their 
clients really did or are planning to do, and if lawyers were held 
accountable for withholding what they learned, clients and lawyers 
would effectively become adversaries. This would transform the entire 


nature of the adversary system.2° Professor Rebecca Roiphe urges 
that at least for lawyers who represent corporations, the rules should 
be changed so that willful ignorance of client misconduct is punished. 
Corporate lawyers, she believes, should be required to investigate 
suspicious corporate activity, in part because they “are conditioned to 
believe the managers of their corporate clients. . . . [T]hey rarely, if 


ever, ‘know’ that something is illegal.”29 
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Deliberate ignorance has become so pervasive in corporate and 
professional culture that it is now a field of study. Professor Robert N. 
Proctor of Stanford University coined the term “agnotology” to 


describe a new academic enterprise: the study of ignorance.°? In 
recent years, corporations and other institutions have increasingly 
resisted investigating potential wrongdoing, both because 
investigations are expensive and because they don’t want to know 
that their employees have acted illegally or immorally. For example, 
when the chief executive of the Enron Corp. was warned of financial 
irregularities several months before the company collapsed and a 
scandal erupted, he could have hired outside investigators to find out 
what was going on. A New York Times reporter noted that “instead of 
hiring people with no relation to the company and a reputation for 
tough investigations, he employed the company’s longtime law firm 


and requested a narrow inquiry.”?' 


c. A lawyer’s duties if a client intends to mislead 
the court without lying 


Many issues involving possible deception of tribunals involve partial 
truths rather than bald-faced lies. The ethics rules prohibit false 
statements but permit some less direct forms of deception. A partial 
truth is a statement that may literally be true but that deceives 
another person by omitting relevant information or twisting 
information in a way that distorts it. Many people believe that partial 
truths and deception by omission are morally more defensible than 
false affirmative assertions.22 As we are about to see, the criminal 
law of perjury makes a sharp distinction between the two types of 
deception. 

Perjury — lying under oath — is a crime. If a lawyer knowingly 


puts on perjured testimony, the lawyer might be disbarred? or even 
convicted of the crime of subornation of perjury.24 The crime of 
perjury is an extreme form of dishonesty, and precisely because it is a 
crime, the definition of what constitutes perjury is quite narrow. The 
leading case is Bronston v. United States.°° Bronston had a personal 
bank account in Switzerland for five years, which he closed just 
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before filing for bankruptcy. In the bankruptcy proceeding, he was 
being questioned about his assets, and he testified as follows: 


Q: Do you have any bank accounts in Swiss banks, Mr. 
Bronston? 

No sir. 

Have you ever? 

The company had an account there for about six months 
in Zurich. 


POP 


Bronston was charged with perjury under a federal statute that made 
it a crime when a witness under oath “states or subscribes any 
material matter which he does not believe to be true.” Prosecutors 
argued that Bronston’s evasive answer tended to mislead his 
creditors into thinking that he had never had a personal Swiss bank 
account. He was convicted. The Supreme Court unanimously 
reversed the conviction. The Court noted that Bronston may well 
have intended to mislead his questioner by giving a “nonresponsive” 
answer. But his answer was not literally a false statement, and the 
Court declined to interpret the federal perjury law to prohibit 
intentionally misleading nonresponsive statements: 


Under the pressures and tensions of interrogation, it is not uncommon 
for the most earnest witnesses to give answers that are not entirely 
responsive. Sometimes the witness does not understand the question, 
or may in an excess of caution or apprehension read too much or too 
little into it. It should come as no surprise that a participant in a 
bankruptcy proceeding may have something to conceal and consciously 
tries to do so, or that a debtor may be embarrassed at his plight and 
yield information reluctantly. It is the responsibility of the [examining] 
lawyer to probe; testimonial interrogation, and cross-examination in 
particular, is a probing, prying, pressing form of inquiry. If a witness 
evades, it is the lawyer’s responsibility to recognize the evasion and to 
bring the witness back to the mark, to flush out the whole truth with the 


tools of adversary examination.°© 


Lawyers may be prosecuted for committing perjury if they deliberately 


lie under oath,” but under the Bronston standard, evasions and half- 
truths are not perjury even if the speaker intends to mislead. Lawyers 
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also must take care not to violate the disciplinary rules regarding 
honesty, which could be violated by statements or conduct that is 
misleading but not perjurious. 

The most relevant ethics rules are the state rules corresponding to 
Rule 3.3(b) (requiring lawyers to correct “fraudulent” conduct by their 
witnesses) and Rule 8.4(c) (barring “deceit”). But neither these nor 
other rules deal expressly with the problem of half-truths. Rule 7.1, 
which mainly regulates lawyer advertising but which uses very 
general language about lawyers’ communications, bars lawyers from 
making false or misleading statements about themselves or their 
services. It provides that when a lawyer communicates about himself 
or about his services, the statement “is false or misleading if it 
contains a material misrepresentation of fact or law, or omits a fact 
necessary to make the statement as a whole not materially 
misleading.” That definition does not appear in Rule 3.3 or Rule 8.4. 

Lawyers are seldom disciplined or sanctioned for the half-truths of 
their testifying clients or witnesses,°° but lawyers regularly confront 
the question of what they should do when their clients engage in 
nonperjurious deceptive behavior. 


PROBLEM 11-3 


FLIGHT FROM SUDAN, SCENE 2 


This problem is also based on a case handled by two law 
students in an immigration clinic.°° 


Al-Parah, the former editor in chief of Democracy, told you that 
Barragabi, your asylum client, never worked for him. After 
some reflection, you decide that you have no basis to believe 
him over your client. You decide to continue to represent 
Barragabi in his deportation proceeding. 

Barragabi said that during the months while his asylum 
application was pending, he participated in three 
demonstrations against the government of Sudan outside its 
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embassy. This tends to support his claim that he is an 
opponent of the government. You have evidence that embassy 
officials photograph demonstrators so that the government can 
punish them if they ever return to Sudan. Therefore, if you can 
prove that he participated in the demonstrations, this would 
help to demonstrate that he would be at risk if he were 
deported. 

The only person who can corroborate Barragabi’s 
participation in the demonstration is his roommate, Farik 
Massariah, another Sudanese refugee whom Barragabi met 
after he came to the United States. You interviewed Massariah 
and learned that he, too, had applied for asylum. He had been 
a dissident leader in Sudan. The government's interviewer 
provisionally recommended that he be granted asylum, subject 
to the results of an FBI fingerprint check. The FBI report stated 
that there was an outstanding arrest warrant from 
Pennsylvania for Massariah. The government directed 
Massariah to supply a certificate from the Pennsylvania state 
police showing that he had not been convicted of any crimes in 
that state. He did so, but the government nevertheless 
withdrew the provisional recommendation and initiated 
deportation proceedings against Massariah. His hearing is 
scheduled in six months. 

At Barragabi’s asylum hearing, you put Massariah on the 
stand. He testifies that Barragabi and he participated in three 
demonstrations outside the Sudanese embassy in 
Washington, D.C. The government lawyer cross-examined 
Massariah as follows: 


Q: What is your own immigration status, Mr. Massariah? 


A: | was provisionally recommended for asylum. But there was 
something wrong with my fingerprints, and | had to get 
some records from the police in Pennsylvania showing that 
| had not been convicted of any crimes there. | got those 


records and | supplied them to the immigration officials. 


Q: How many people attended the first demonstration in which 


you and Mr. Barragabi participated? 
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The government lawyer asked more questions about the 
demonstrations but never returned to the subject of 
Massariah’s immigration status. Massariah never stated that 
he himself was still a respondent in deportation proceedings. 

Should you take steps (including your own disclosure, if 
necessary) to inform the government or the court that 
immigration officials withdrew the provisional recommendation 
that Massariah be given asylum and instead had put 
Massariah into deportation proceedings? 


d. A lawyer’s duties if he knows that a client has 
lied to a tribunal 


A lawyer may try to convince himself that he doesn’t “know” that a 
client has lied under oath, but Comment 8 to Rule 3.3 cautions that “a 
lawyer cannot ignore an obvious falsehood.” If a lawyer “knows” that 
a client has testified falsely, Comment 10 to Rule 3.3 requires the 
lawyer to try to persuade the client to correct the record. If the client 
will not do so, the lawyer must seek to withdraw or, if that will not 
“undo the effect of the false evidence,” must disclose the falsity to the 
tribunal, even if doing so requires disclosure of confidential 
information. 


FOR EXAMPLE: Attorney Paul Page represented a client who 
was charged with the criminal offense of driving with a 
suspended license on March 10, 1999. Page did not ask his 
client whether he had been driving on that date, though the 
client didn’t deny it either. Instead, Page asserted a defense 
based only on records that showed that the state had not sent 
the notice of suspension of the client’s license to the client’s 
correct address. The hearing on the charge was postponed for 
two months. A month later, in a different proceeding (a petition 
to have the license reinstated), the client was asked under oath, 
“Have you driven an automobile in the last nine years?” The 
client falsely responded, “No.” Page was in court as his lawyer 
and heard his client give that answer. From his discussions with 


913 


the client, Page had reason to believe that the statement was 
false. At a hearing on the criminal charge a month after that, the 
client admitted that he had driven on March 10, 1999. That date 
was within the nine-year period that he had been asked about in 
the reinstatement hearing. The client was acquitted in the 
criminal case because of the address issue. Page was later 
publicly reprimanded by the disciplinary authorities for violating 
Rule 3.3 by failing to correct the record in the reinstatement 
hearing. A judge found that Page “knew of credible evidence 
that his client had driven an automobile within nine years of the 


hearing” but had taken no steps to correct the record.4° 


e. Variations in state rules on candor to tribunals 


Most states have adopted language similar to Rule 3.3. Under some 
conditions, a lawyer may not allow his client or any other witness to 
testify falsely and must disclose confidential information to correct 
false testimony if the client will not do so. Several jurisdictions have 
adopted different rules for some or all types of cases. For example, in 
the District of Columbia, a lawyer who is not able to dissuade a 
criminal defendant client from giving testimony that the lawyer 
believes to be false may allow the client to give the testimony in a 
“narrative” fashion. The client may tell her story without the lawyer 
asking questions that would elicit the false testimony.*’ During 
closing argument, the lawyer must not refer to the facts stated by the 
defendant as if they were true. The D.C. approach protects a 
defendant whose lawyer may have wrongly concluded that his client 
intends to give false testimony and protects her right to a day in court. 
At the same time, a lawyer who uses this approach signals the trial 
judge that the client is lying. However, if the case is presented to a 
jury, the judge’s perception may be irrelevant because many jurors 
might not realize that the different style of providing testimony has a 
hidden meaning.42 

As for lawyers who did not expect their clients to lie but discover 
that clients are giving or already have given false testimony, at least 
two jurisdictions prohibit them from “ratting” on their clients rather 


than requiring them to do so.*° These jurisdictions appear to put a 
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higher value on preserving the lawyer-client relationship than on 
making the lawyer a warrantor that a client is not lying. 

Finally, in some states, the duty to inform the court if the client has 
lied and refuses to correct the false testimony may be negated by the 
attorney-client privilege, particularly if (as in New York) the privilege is 
embodied in a statute rather than in the common law. The New York 
State Bar Association has concluded that while the obligation in Rule 
3.3 to take remedial measures to correct false testimony overrides 
the confidentiality requirements of Rule 1.6, Rule 3.3 cannot trump 


the statutory privilege.44 


Why don’t the rule writers agree about what lawyers should do 
when clients lie in court? 


At the root of differences among these approaches is what Professor 
Monroe Freedman calls a legal “trilemma.”4° 
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Professor Monroe Freedman 


Monroe Freedman was a pioneer in the field of professional 
responsibility, a passionate advocate for improvements in the 
representation of criminal defendants, and a former dean of Hofstra 
Law School. Freedman gave a lecture in Washington, D.C., in 1966 
in which he claimed that even if a criminal defendant’s lawyer knew 
that his client was lying on the stand, he should pretend that the 
client was telling the truth and seek acquittal. Freedman believed in 
a Strict form of confidentiality and loyalty to clients who had been 
accused of crimes. He insisted that lawyers should advise those 
clients to reveal the full truth to them, and to allow their clients to 
give whatever testimony they chose in court even if they had 
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admitted different facts to their lawyers. He believed that lawyers 
should not betray those clients by refusing to let them testify just 
because the clients planned to lie on the stand. 

Warren Burger, then a U.S. court of appeals judge and later 
Chief Justice of the United States, denounced him, and a bar 
investigation followed. Civil liberties lawyer Joseph Rauh argued 
that Freedman had a First Amendment right to speak his opinion. 
The committee denounced Freedman’s views but declined to 
discipline him, noting that it had no evidence that he had actually 


suborned perjury by any client.4© In 1983, the ABA adopted Model 
Rule 3.3, squarely opposing Freedman’s view. 


Every jurisdiction must balance three important values. We want 
lawyers to investigate cases thoroughly so that they can represent 
their clients (particularly criminal defendants) well. We want to 
preserve lawyer-client confidentiality. 


And we want lawyers to not knowingly present false evidence or to 
deceive finders of fact. Freedman says we can't have it all three 
ways. 


The lawyer is required to know everything, to keep it in confidence, and 
to reveal it to the court. . . . If we recognize that professional 
responsibility requires that an advocate have full knowledge of every 
pertinent fact, then the lawyer must seek the truth from the client, not 
shun it. That means that the attorney will have to dig and pry and cajole, 
and, even then, the lawyer will not be successful without convincing the 
client that full disclosure to the lawyer will never result in prejudice to the 
client by any word or action of the attorney. This is particularly true of the 
indigent defendant, who meets the lawyer for the first time in the cell 
block or the rotunda of the jail. The client did not choose the lawyer, who 
comes as a stranger sent by the judge, and who therefore appears to be 
part of the system that is attempting to punish the defendant. . . . [Even 
when the client is a wealthy businessperson with a tax problem,] truth 
can be obtained only by persuading the client that it would be a violation 
of a sacred obligation of the lawyer ever to reveal a client’s confidence. 
Of course, once the lawyer has thus persuaded the client of the 
obligation of confidentiality, that obligation must be respected 


scrupulously. . . AT 
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Freedman queries what a lawyer should do if her client, a criminal 
defendant, denies his guilt but also plans to testify (falsely) that he 
was not near the scene of the crime. Freedman urges that a lawyer in 
that situation should counsel her client that the testimony he plans to 
give would violate the law. Then, Freedman urges, the lawyer should 
proceed to put the client on the stand in the normal way. He urges 
that the “narrative approach” illustrated by the D.C. rule discussed 
above is a poor solution to the trilemma because the jury often will 
intuit the meaning of the lawyer’s arm’s-length conduct. Likewise, 
Freedman urges, it is not a good solution to require lawyers to tell 
their clients in advance that they will have to reveal any false 
testimony. That solution, while it allows the lawyer to be candid with 
the court, sacrifices the lawyer’s ability to learn all the relevant 


facts.48 


4. False impressions created by lawyers during 
litigation 


Up to this point, we have considered the duties of a lawyer whose 
witness may lie or mislead a tribunal or has already done so. Most 
lawyers take their obligations of candor to tribunals very seriously and 
would not themselves mislead an adjudicator. However, because 
many lawyers also take their obligations to their clients very seriously, 
it sometimes does happen that a lawyer gives a false impression to a 
court. Furthermore, the problems that arise for lawyers, like those that 
arise for witnesses, are rarely as simple as making clearly false 
statements to courts. Lawyers often must decide whether their efforts 
to shade or embellish the truth in favor of their clients represent good 
advocacy or punishable deception. The editorial that follows provides 
an example for your consideration. 


How Simpson Lawyers Bamboozled a Jury 
Omaha World Herald, Oct. 10, 1996 
[O.J. Simpson is a famous African American football player 
and actor who was charged with murdering his ex-wife, Nicole 
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Brown Simpson, and her friend, Ronald Goldman. During the 
trial, the court allowed the jury to visit Brown Simpson's house, 
the scene of her murder. Over the objection of the prosecutor, 
the court also allowed the jury to tour Mr. Simpson’s nearby 
house, where some of the evidence had been found. ] 


Another sordid revelation for the O.J. Simpson file: A soon-to-be- 
published book about Simpson’s criminal trial says that defense 
lawyers did some redecorating at Simpson’s home before the jury 
toured the home during the trial. 

The book says a nude photo of Simpson’s white girlfriend, Paula 
Barbieri, was removed from his bedroom and a framed picture of 
Simpson’s mother was placed by his bed. Pictures of other white 
friends were taken down and replaced by pictures of black friends. 

Defense attorney Johnnie Cochran took from his own office a 
Norman Rockwell print of a black girl being escorted to school by 
federal marshals and hung it in Simpson’s home in a place where the 
jury would be sure to see it. 

Any sensible defense attorney wants his client to make a 
favorable impression on the jury. Granted, having an unkempt lout 
shave, get a haircut and put on a new suit is a little disingenuous if 
the defendant has seldom done so. But a fellow ought to be allowed 
to put himself in the best possible light. And the argument can be 
made that everyone ought to clean up out of respect for the court. 

If the pictures of Ms. Barbieri and others had been replaced with 
pictures of football highlights or scenic landscapes, that might have 
been branded sneaky but similar to cleaning up oneself for a court 
appearance. 

The replacement of white people’s pictures with pictures of black 
people takes on a more sinister quality because race was a major 
issue in the Simpson trial. Some African Americans had questioned 
Simpson’s commitment to fellow blacks. Nine of the 12 jurors were 
black. Cochran would later call the case against Simpson a 
[conspiracy] of lies and doctored evidence produced by a racist police 
force that was jealous of Simpson’s wealth and fame. 

In that context, the attempt to give the jury a different picture of 
Simpson through the swapping of pictures and the display of a civil- 
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rights poster becomes a contemptible, despicable fraud that tarnishes 
the reputations of all involved. 


Question about Omaha World Herald editorial 


Do you agree that Cochran’s substitution of the pictures was a 
“contemptible, despicable fraud” in the murder trial of O.J. 
Simpson? Did it violate any rule of professional conduct? Or 
was it a good and ethically responsible piece of lawyering, 
similar to providing the defendant with a nice suit? Would you 
have done the same thing? 


PROBLEM 11-4 


THE DRUG TEST 


This problem ts based closely on a case that was decided in a 
midwestern state early in the twenty-first century. 


You work in a small law firm and represent Frederic Krause in 
a divorce action against his wife, Maria. Maria’s lawyer has 
made a motion to suspend Frederic’s right to visit the couple’s 
three-year-old daughter, Darlene. Maria claims that Frederic 
uses methamphetamines. Under the law, a judge may 
suspend the visitation rights of any parent who currently uses 
illegal drugs. 

The judge scheduled a hearing on Maria’s motion in five 
days. In preparing for the hearing, you asked Frederic whether 
he was using methamphetamines. He said that he did so at 
one time while living with Maria, but that he had not used this 
drug in more than four years. You advised him to get a drug 
test to prove that he was not using methamphetamines. 
Frederic then went to your town’s hospital and asked to have 
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his urine tested for methamphetamines. He instructed the 
hospital to send the report on the drug test to you. 

The hospital’s laboratory technician telephoned you and 
reported that Frederic tested negative for methamphetamines. 
However, the test screened for eight substances, and Frederic 
had tested positive for marijuana. She offered to send you the 
printout. 

There were no allegations of marijuana use in Frederic’s 
legal case, so you told the technician that you needed a report 
showing only the methamphetamine results. You asked her to 
run a new test, for methamphetamines only. She said that she 
could do only a multisubstance screen. 

You asked her to do that. She mailed you part of the 
original printout. In comparing the report she mailed you with 
the technician’s earlier fax, you saw that she had simply used 
a scissors to cut off the bottom portion of the original report 
and sent you only the top portion showing that your client 
tested negative for methamphetamines. 


1. When you received the telephoned report from the laboratory, 
would it have been proper for you to thank the hospital, 
dispense with a written report, and advise Frederic to get a 
new test at another hospital, making sure to find a laboratory 
that uses a test for methamphetamines only and not for other 
substances? 

2. Now that you have received the partial report in the mail, 
would it be ethically proper for you to send a copy of it to Mrs. 
Krause’s lawyer and then offer it as an exhibit that will be part 
of the evidence? 

3. Assume that you do introduce it as evidence. The judge then 
asks you (as the judge in the real case did), “Is this the entire 
report?” Which of the following possible responses is best? (If 
you don’t approve of any of these responses, devise a better 
one.) 


a. “Yes, your honor.” 


b. “Thats what | have, judge. That's what | asked them to 
screen for.” 
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c. “No, your honor. Mr. Krause tested positive for marijuana, 
but | asked the lab technician to exclude that result from 
the report since Mrs. Krause accused Mr. Krause only of 
using methamphetamines.” 

d. “Actually, your honor, | have just decided to withdraw the 
exhibit.” 


PROBLEM 11-5 


THE BODY DOUBLE 


This problem is closely based on a case that was decided by a 
state supreme court in 1994. 


You represent Jaden Pomfrey, who is facing criminal charges 
of failing to yield while making a left turn and driving with a 
revoked license. Pomfrey has told you that he is guilty, but of 
course, the state has the burden to prove its case. 

When Pomfrey made his ill-fated left turn, he hit another 
car. The police officer who responded to the scene interviewed 
Pomfrey and asked him for identification, but Pomfrey did not 
have any identification with him, partly because his driver’s 
license had been revoked. He gave the police officer his name, 
but the police officer had no proof that the person he ticketed 
was in fact Pomfrey. 

One day, while you are preparing Pomfrey for the trial, you 
notice that Fred Stalnaker, one of your law firm’s messengers, 
looks a lot like Pomfrey. An idea occurs to you. Under the 
court’s rules, Pomfrey has to be in court for his trial, but no rule 
requires him to sit at the counsel table. If Stalnaker sits next to 
you at the counsel table, the arresting officer might well identify 
him as the person who failed to yield and turned out not to 
have a valid driver’s license. Then you could put on evidence 
showing that Stalnaker wasn’t driving the car in question and 
wasn't anywhere near the incident. This would demonstrate 
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that the arresting officer could not identify the defendant 
beyond a reasonable doubt, and he would have to be 
acquitted. 

You consider the possibility of advising the judge about this 
tactic before the trial. You know that you are not allowed to 
have any one-sided communications about the case with the 
judge. You'd have to tell the prosecutor too. Then the 
prosecutor would alert the arresting officer, and your tactic 
would fail. The only way to pull it off would be to give it a try 
without advance notice to anyone. 

Should you do it? 


5. Lawyers’ duties of truthfulness in preparing 
witnesses to testify 


A lawyer is not permitted to offer evidence known to be false, so it 
follows that a lawyer may not advise a client or other witness to give 
false evidence. But what about more subtle advice? For example, 
may a lawyer who is preparing a witness for trial urge the witness to 
use truthful words or phrases that the witness normally would not 
use? Alternatively, may a lawyer coach a witness on nonverbal 
behavior such as facial expressions and tone of voice? What about 
rehearsing testimony so that the witness hesitates less and is less 
likely to contradict herself? All of these methods of preparation may 
enhance the credibility of the witness or the clarity of the testimony, 
but they also may give a misleading impression of the witness or of 
the events at issue. 

Even if lawyers do not try to distort the testimony of a witness, 
preparation for a trial may inevitably change how a witness recalls 
events and therefore change the substance of the testimony. 
Professor Richard C. Wydick of the University of California illustrates 
the problem with this pretrial dialogue: 


Q: When Bloggs came into the pub, did he have a knife in his 
hand? 
A: | don’t remember. 
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Did you see him clearly? 

Yes. 

Do people in that neighborhood often walk into pubs with 
knives in their hands? 


OPO 


647 


No, certainly not. 

If you had seen Bloggs with a knife in his hand, would you 
remember that? 

Yes, of course. 

And you don’t remember any knife? 

No, | don’t remember any knife. 


POP OP 


During the days or months between the interview and the trial, the 
story can harden, and what started as “I don’t remember” may come 
out like this at trial: 


Q: When Bloggs came into the pub, did he have a knife in his 
hand? 


A: No, he did not.49 


Wydick points out, however, that American law tolerates a 
considerable amount of coaching because uncoached witnesses 
often ramble and contradict themselves. Lawyers help courts to 
process cases efficiently by preparing witnesses to give more cogent, 
coherent, and pertinent testimony than the witnesses would give 
without preparation .°° 

Anecdotal evidence also suggests that pretrial coaching is routine. 
A former federal prosecutor who later moved to a prominent law firm 
explained to a reporter that when preparing witnesses for testimony, it 
is “okay to point out additional facts or show them documents that 
would refresh their recollection. It’s entirely proper for someone to 
come in and do a mock cross-examination to draw out what might be 
vulnerabilities in the witness’s testimony.” Professor Yale Kamisar, 
criticizing a government lawyer who had given a witness transcripts of 
other witnesses’ testimony so that the stories would be consistent, 
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said that such behavior is “not the way you coach. In the real world, 
its more of just, ‘Lets go over your testimony.’ Here, there was not 


even a pretense, not even a cover.””1 


What do the ethics rules say about coaching? 


There is very little “law” on the ethics of coaching.°? The ethical rules 
address this subject only in the most general terms. 


Rule 3.4 Fairness to Opposing Party and Counsel 
A lawyer shall not... 
(b) falsify evidence, counsel or assist a witness to 
testify falsely, or offer an inducement to a witness that is 
prohibited by law. ... 


The focus on false testimony may imply that if lawyers avoid conduct 
that leads witnesses to testify falsely, coaching is_ ethically 
unobjectionable. Alternatively, perhaps the drafters were simply in 
such disagreement about the propriety of coaching that they decided 
not to address the issue. 
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“I love my testimony. You've really captured my voice.” 


The Restatement more explicitly allows coaching that does not 
induce false evidence: 


In preparing a witness to testify, a lawyer may invite the witness to 
provide truthful testimony favorable to the lawyer’s client. Preparation . . 
. may include discussing the role of the witness and effective courtroom 
demeanor; discussing the witness’s recollection and probable testimony; 
revealing to the witness other testimony or evidence that will be 
presented and asking the witness to reconsider the witness’s 
recollection or recounting of events in that light. . . . Witness preparation 
may include rehearsal of testimony. A lawyer may suggest choice of 
words that might be employed to make the witness’s meaning clear. 
However, a lawyer may not assist the witness to testify falsely as to a 


material fact.°% 


The D.C. Bar Legal Ethics Committee took the view, consistent with 
the Restatement, that lawyers may suggest answers to witnesses 
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even when the basis for the answers did not derive from the 
witnesses themselves, provided that the substance of the testimony 
given “is not, so far as the lawyer knows or ought to know, false or 


misleading.”°4 Some experts criticize this approach. Professors Fred 
Zacharias and Shaun Martin argue that “attorneys who ‘coach’ their 
clients or witnesses to fashion a story that is consistent with the 
written record can simultaneously foster the introduction of false 
testimony while remaining ignorant of the true set of facts.” “Under 
the D.C. Bar Opinion’s approach,” they write, “lawyers are justified in 
introducing the altered testimony on the grounds that the lawyers do 


not ‘know’ that it is false.”°° Wydick states that if “the lawyer uses [a] 
role-playing session as an occasion for scripting the witness’s 
answers, then it is unethical.”°© 

There are very few cases that discuss the extent to which 
coaching is permissible. When the issue is addressed, judges 
sometimes disagree with each other about where the lines should be 
drawn. 


FOR EXAMPLE: Two attorneys for the Resolution Trust 
Corporation (RTC) interviewed Barbara Erhard, a former vice 
president of a bank. RTC had sued two of the bank’s officers, 
alleging fraud. Based on their interviews with Erhard, they 
drafted an affidavit for her to sign. The lawyers warned her that 
it “contained a couple of things” that they hadn’t discussed with 
her but that they believed to be true, and they asked her to read 
it “very carefully.” She made several substantive changes in the 
draft, but the lawyers did not want to make the changes that she 
requested. They then showed her “independent evidence” 
(bank documents) to support their view of how events had 
transpired and “aggressively challenged” some of her 
assumptions. Erhard was unconvinced and refused to alter her 
changes. They finally accepted her version. A federal district 
judge found that the lawyers had been “tampering with” or 
attempting to “manufacture” evidence against the defendants, 
conduct the judge said “probably violates” the ethical rules. He 
barred the lawyers from practicing before him, disqualified their 
firm in the case, and imposed a $110,000 sanction. The court of 
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appeals reversed, noting that the lawyers had not asked Erhard 
to lie but had only tried to persuade her, based on their 
interview notes and bank documents, that their version of the 


events was accurate.°/ 


PROBLEM 11-6 


REFRESHING RECOLLECTION 


You represent Nancy Magill, who is being sued by the Superior 
Mortgage Co. The company is attempting to take Magill’s 
house from her because she became unable to keep up her 
mortgage payments. She said she never realized that the 
interest rate for the mortgage would be so high, so she didn’t 
anticipate how hard it would be to make the payments. 

When you interviewed Magill initially, you asked her 
whether the loan agent, Spencer Martinelli, made any 
statements to her about what interest rate Superior would 
charge for the loan. She said that he did not. In fact, although 
the loan documents show that Martinelli was her loan agent, 
she does not remember him very well and is not able to 
describe him. 

After you began to work on the Magill case, you agreed to 
represent several other homeowners in the neighborhood who 
also had obtained mortgages from Superior. Nearly all of your 
other clients said that Martinelli had falsely asserted that 
“Superior’s interest rates were the lowest in the region.” 
Actually, they were a quarter of a percentage point higher than 
the rates offered by City Mortgage Co. 

When you took Martinellis deposition in the Magill case, he 
denied having made such statements. You have settled two 
cases on favorable terms after Superior’s lawyer deposed your 
clients and heard their credible testimony about Martinelli’s 
lies. You are about to meet with Magill to prepare her for her 
own deposition. 
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1. If you remind Magill to testify truthfully, during this meeting may 
you do any of the following? 

a. Ask Magill whether Martinelli made any statements to her 
to the effect that Superior’s rates were lower than those of 
other companies? 

b. Tell her that Superior settled other cases favorably because 
the borrowers remembered that Martinelli said that 
“Superior’s interest rates were the lowest in the region’? 
(Assume that you could share this information without 
disclosing any confidences of other clients.) 

c. Remind her what Martinelli looks like? 

2. Suppose you tell her that other customers of Martinelli have 
testified that he told them that Superior’s rates were lower than 
those of other companies, and she then recalls that he told her 
the same thing. May you advise her to sound forceful and 
confident about this fact when she testifies? 


May a lawyer coach a client or other witness, or discuss that 
person’s prior testimony, during breaks in the _ person’s 
deposition? 


The majority view is that this conduct is permitted. Other jurisdictions, 
however, forbid this conduct, permit it if initiated by the client or 
witness rather than the lawyer, or permit it depending on the duration 


of the recess.°8 


D. Concealment of physical evidence 
and documents 


Of course, a lawyer should not conceal evidence. While this seems 
obvious, it is sometimes not so simple. Consider the duty of 
confidentiality, which requires lawyers to conceal quite a lot of 
information. In the “Buried Bodies” case in Chapter 4, a lawyer felt 
torn between his duty to protect client confidences and his duty 
(reinforced by a criminal statute) to reveal to authorities the location 
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of undiscovered cadavers. In that case, the client told the lawyer 
where the bodies of two murder victims were located. The lawyer saw 
the physical evidence but did not come into the possession or control 


of it.°2 Sometimes lawyers are given or independently discover 
physical evidence or documents related to an impending or ongoing 
case. This section explores how lawyers should balance their duty to 
protect client confidences against their responsibilities to the system 
of justice. 

The relevant ethics rules are painted with a broad brush. They do 
not distinguish between civil and criminal cases, or between physical 
evidence and documentary evidence, or between material generated 
for the purpose of obtaining legal assistance and material that would 
have been created even if no lawyer were involved. In practice, these 
distinctions are important. 


1. Duties of criminal defense lawyers with 
respect to evidence of crimes 


The rules of professional responsibility restrict lawyers from hiding 
evidence of criminal misconduct. In criminal cases, prosecutors may 
not use discovery to obtain information from defendants. If a 
prosecutor requires a suspect to answer questions before a grand 
jury, the suspect may refuse to testify to avoid self-incrimination. But 
law enforcement officials may obtain search warrants to look for 
physical evidence (which law enforcement officials and judges 
sometimes refer to as “real evidence”). If a lawyer for a suspect in a 
criminal case were to take possession of physical evidence, the 
lawyer could help the client to avoid prosecution by hiding it. On rare 
occasions, judges grant warrants to search lawyers’ offices, but 
because such searches could breach attorney-client privilege in all of 
the lawyer’s cases, prosecutors are reluctant to ask for such 


searches and judges hesitate to authorize them.®2 Rule 3.4 
articulates the standards for lawyers in handling evidence. 


Rule 3.4 Fairness to Opposing Party and Counsel 
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(a) A lawyer shall not: . . . unlawfully obstruct another 
party’s access to evidence or unlawfully alter, destroy or 
conceal a document or other material having potential 
evidentiary value. A lawyer shall not counsel or assist 
another person to do any such act; ... or 

(f) request a person other than a client to refrain from 
voluntarily giving relevant information to another party 
unless: 

(1) the person is a relative or an employee or other 
agent of a client; and 

(2) the lawyer reasonably believes that the person’s 
interests will not be adversely affected by refraining from 
giving such information. 


Would a lawyer who discourages an adverse witness from 
testifying violate Rule 3.4 or other rules? 


Yes. A lawyer could face disciplinary action or sanctions for trying to 
stop a witness from testifying or to get a witness to change her 
testimony. A court might determine that such behavior violates Rule 
3.4(a) or Rule 3.4(f). The Restatement asserts that a lawyer “may not 
offer threats or financial inducements to a witness not to cooperate 


with another party.”©' 


FOR EXAMPLE: Attorney Nancy Raynor was representing 
defendants Roxborough Emergency Physician Associates, LLC, 
and a doctor who worked there in a medical malpractice suit. 
Rosalind Wilson had died of cancer 20 months after the hospital 
failed to tell her that an emergency room X ray had revealed a 
suspicious nodule. Wilson’s estate sued for damages and 
retained Dr. Stephanie Porges as an expert witness. Porges 
was an emergency room physician who worked for the Hospital 
of the University of Pennsylvania (HUP); she had no connection 
to either party. Before the trial, Raynor became aware that 
Porges apparently believed that emergency room doctors 
should tell patients about suspicious nodules when they 
discover them. In a letter to HUP’s general counsel, Raynor 
wrote, “I thought you might want to know that if this is [Porges’s] 
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position and plaintiffs’ attorneys become aware of it, it could 
expose [HUP] to significant liability.” Then, confident that HUP 
would stop Porges from testifying for the estate, Raynor wrote 
to the estate’s lawyers four times to demand that they identify a 
new expert. The court ruled that this letter was a threat against 
HUP that Porges’s testimony would lead to future liability for 
HUP, that the letter was written in bad faith, and that Raynor’s 
purpose “was to pressure HUP into coercing Dr. Porges to 
either change her opinion or to refrain from testifying.” It stated 
that this conduct violated Rules 3.4(a), 4.4(a), and 8.4(a), 


disqualified Raynor, and required her to pay $45,000.82 


In this case, the lawyer was disqualified and ordered to pay monetary 
sanctions. A lawyer who interferes with an adverse witness could 


face very serious criminal charges as well.°° 


When is alteration, destruction, or concealment of evidence 
“unlawful”? 


Rule 3.4 does not prohibit all concealment or destruction of evidence, 
but only “unlawful” concealment or destruction. Nor does the rule 
prohibit concealment or destruction of every object or document in 
the possession of a suspect or other witness, but only material having 
“potential evidentiary value.” In a state that adopts this rule, the ban 
applies only if some other law makes the concealment or destruction 
unlawful.©* Concealment of evidence is “unlawful” only if the lawyer 
has some legal obligation to disclose it that is independent of the 
ethical rule. For example, concealment would be unlawful if a lawyer 
hid evidence that was the fruit or instrumentality of a crime and that 


the law required the lawyer to turn over to law enforcement officials.©° 

If the conduct at issue would violate a criminal obstruction of 
justice statute, the destruction or concealment is unlawful. If the 
conduct violates a court order, it is unlawful because it would be 
contempt of court. Similarly, a lawyer may violate Rule 3.4(a) by 
failing to comply with a discovery request or with discovery rules 


imposing an ongoing duty of disclosure.°° 
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Concealment or destruction of evidence also may be unlawful 
under if it would constitute a tort, but this is less clear than 
when the lawyer has a legal duty to protect or to disclose certain 
evidence. For example, in some jurisdictions, destroying or 
concealing documents for the purpose of preventing an adversary 


from using them constitutes the tort of spoliation.°’ If certain conduct 
is tortious, then one who engages in that conduct may be liable for 
damages. But that doesn’t necessarily mean that the act in question 
is illegal or unlawful. 

One problem we have noted in reading 3.4 is that it does not 
make clear what “unlawful” means. Another problem is that some 
state obstruction of justice and evidence tampering statutes are 
ambiguous, which makes it hard for lawyers to know what is 


prohibited. 


At what point would evidence have “potential evidentiary 
value”? 


Professor Gregory C. Sisk 


933 


Another problem is determining when the duty not to destroy or 
conceal evidence arises. Suppose a client tells a lawyer that the 
client has committed a crime and presents the lawyer with some 
evidence of that crime (such as a weapon), but so far as the lawyer 
and client know, no investigation has yet commenced. May the lawyer 
destroy the evidence or counsel the client to do so? In a carefully 
reasoned article, Professor Gregory Sisk argues that a lawyer should 
not be punished if she advises destruction of evidence “under 
circumstances where an investigation was not reasonably 
anticipated.” If a client gave a lawyer the gun with which he had just 
shot someone, the lawyer should reasonably anticipate that an 
investigation will follow. The problem becomes more complex when 
the evidence is contraband (i.e., property that is illegal to possess, 
such as narcotics or illegal weapons). Sisk suggests that 


as a rough guideline, the greater the quantity of the contraband material 
and the less amenable it is to easy destruction, the more likely it may be 
that the contraband material is relevant as evidence. . . . Thus the 
lawyer probably should not return illegal weapons or large quantities of 


illegal narcotics to a client with instructions to destroy them.°9 


Two other problems make enforcement of this rule quite difficult. 
To begin with, violations are often difficult to detect. If a lawyer is 
destroying or concealing evidence, who will find out? In addition, 
even if a prosecutor accuses a lawyer of concealing evidence for a 
defendant, the lawyer inevitably cites the attorney-client privilege and 
work product doctrine to avoid revealing information. The prosecutor 
must find some way to prove the misconduct without any admission 
by the lawyer. 

The conflict between loyalty to clients and loyalty to the justice 
system with respect to real evidence relevant to criminal 
investigations has arisen and been adjudicated in a variety of 
procedural contexts, but only a few reported decisions deal with this 


issue. (2 


Must a lawyer turn over physical evidence of a crime after 
inspection and testing? 
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State v. Olwell, 1964’! Warren was stabbed to death, and Gray was 
arrested for murder. Gray admitted killing Warren but said he didn't 
know what happened to the knife. Two days later, he retained Olwell 
to represent him. The coroner subpoenaed Olwell to attend an 
inquest and asked whether Olwell had a knife belonging to Gray. 
Olwell refused to answer, claiming attorney-client privilege. He was 
held in contempt. The appellate court reversed the contempt order 
because the subpoena had not been drafted properly, but it offered 
guidance for lawyers who are given evidence by their clients. The 
court said that Olwell, who had come into possession of a knife that 
he believed belonged to Gray, could have kept it for a reasonable 
period of time for purposes of examining it and conducting tests on it. 
After that, he should have turned it over to the prosecution at his own 
initiative, without being asked or issued a subpoena. “The attorney 
should not be a depository for criminal evidence (such as a knife, 
other weapons, stolen property, etc.), which in itself has little, if any, 
material value for the purposes of aiding counsel in the preparation of 
the defense of his clients case.” To encourage lawyer-client 
confidentiality, however, the prosecutor “when attempting to introduce 
such evidence at the trial, should take extreme precautions to make 
certain that the source of the evidence is not disclosed in the 
presence of the jury. .. .” 

If Olwell had given Gray’s knife to the prosecutor, law enforcement 
officials would have been more certain that Gray was the murderer. 
This could have made it more likely that they would charge Gray with 
the crime or demand more in a plea bargain. However, if the 
prosecutor refrained from informing the jury that the knife came from 
Olwell, the jury would not be able to use the lawyer’s cooperation to 
convict his client. (It turned out that the knife in Olwell’s possession 
did belong to Gray, but it was not the murder weapon! Gray was 
convicted anyway.) 

Professor Sisk believes that “to compel an attorney who has 
examined evidence, which the attorney uncovered through the 
client's confidential communication, to then pass it on to law 
enforcement is constitutionally dubious” and arguably violates the 
client’s rights under the Fifth and Sixth Amendments. He argues that 
a lawyer should almost always have the option of examining and 
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testing evidence and then returning it to its source, and that a duty to 
notify the police or turn it over to them should be imposed only when 
the lawyer’s possession would prevent their lawful discovery of the 
evidence (e.g., when the lawyer had possession while the police were 


searching the client’s home)./2 


Must a lawyer refrain from concealing physical evidence? 


In re Ryder, 1967’° A man robbed a bank, using a sawed-off 
shotgun, and stole $7,500, including a number of marked $10 bills. 
Two days later, a man named Cook rented a safe deposit box. Later 
that day, FBI agents visited Cook at his home. At their request, Cook 
gave the agents some money in his possession, probably not 
realizing that it was marked. Also he called his lawyer, whose name 
was Ryder. (Ryder was admitted to the bar in 1953 and served for 
five years as an assistant U.S. attorney before starting a private law 
practice.) After the agents left (without arresting Cook), Cook 
persuaded Ryder that he had won the money gambling. Despite this 
conversation, Ryder asked the FBI whether Cook’s money had been 
stolen. The FBI told Ryder that Cook’s money included some of the 
marked bills. Now disbelieving Cook, Ryder asked Cook to authorize 
Ryder to have access to Cook’s safe deposit box. Ryder went to the 
bank and transferred the money and the gun from Cook’s safe 
deposit box to his own. He apparently intended to prevent Cook from 
disposing of the evidence. Soon after that, Cook was arrested. The 
FBI obtained a warrant and searched Ryder’s box (this was one of 
those rare searches of a lawyer’s property), and it found the 
evidence. 

Ryder was barred from practicing before the federal court 


because he had engaged in unethical conduct. His motivation for 
moving the money was deemed to be irrelevant because he had 
helped to conceal the evidence. “Ryder knew that the law against 
concealing stolen property and the law forbidding receipt and 
possession of a sawed-off shotgun contain no exemptions for a 
lawyer who takes possession with the intent of protecting a criminal 
from the consequences of his crime.” The appellate court, affirming 


936 


Ryder’s suspension, said that he made himself an “accessory after 
the fact” to the robbery. ’° 


Must a lawyer refrain from moving physical evidence? 


People v. Meredith, 198176 Scott helped to rob and kill Wade. After 
Scott took the money out of Wade’s wallet, he tried to burn the wallet. 
Unable to do that, he threw the partially burned wallet, with Wade’s 
credit cards, into a trash can behind his house. He told Schenk, his 
lawyer, where it was. Schenk sent his investigator to retrieve the 
wallet, turned it over to the police, and withdrew as counsel. The 
prosecutor called Schenk’s investigator to testify as to where he had 
found the wallet. Scott was convicted. In appealing his conviction, 
Scott argued that the investigator’s testimony violated the attorney- 
client privilege. The court held that the testimony was proper. Schenk 
could have left the wallet in place. Then the communication about its 
location would have been fully privileged. But when Schenk’s 
investigator removed the wallet, the privilege was partly abrogated. 
When he removed the wallet, the investigator prevented the police 
from finding it in the trash and testifying about the find. The only way 
the prosecution could prove the location of the wallet was to call the 
defense investigator as a witness. Furthermore, the prosecutor 
properly protected what was left of the privilege by not asking the 
investigator, in the presence of the jury, to reveal that he was 
employed by Scott’s lawyer. 


Are documents treated differently from other physical evidence? 


Probably not, especially if the document is the only copy. Rule 3.4(a) 
applies both to physical evidence and to documents. Different rules 
apply to documents created by or for lawyers, but documents such as 
maps or plans used in the perpetration of crimes are just one type of 
physical evidence. Just as a lawyer may not conceal incriminating 
physical evidence, the lawyer may not destroy such evidence or 
counsel the client to do so. Destruction would be even more 
problematic than concealment because it would eliminate any 
possibility of recovering the evidence. 
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Morrell v. State, 1978’’ A document was at the center of Morrell 
v. State. Morrell was charged with kidnapping and rape, and Cline, a 
public defender, was appointed to represent him. A friend of Morrell 
cleaned out Morrell’s car and found a written kidnap plan. He gave it 
to Cline, who consulted the Ethics Committee of the Alaska Bar 
Association about what to do with it. On the committee’s advice, he 
returned the plan to the friend and resigned from the case. With some 
assistance from Cline (who telephoned the police), the friend gave 
the plan to the police, and it was used as evidence against Morrell, 
who was convicted. On appeal, Morrell claimed that Cline’s actions 
violated his constitutional right to counsel. The Alaska Supreme Court 
applied the rule from Olwell and held that Cline had a duty to turn 
over the plan to the prosecutor, even without having been asked for it. 
If Morrell’s friend had not been willing to turn it over, Cline would have 
had to do so himself. This duty derived from Alaska’s statute 
prohibiting concealment of evidence.’® 

Some experts think that “business records” evidencing the 
commission of a crime are different from maps or hit lists. Professor 
Bruce Green says that 


| think that a ransom note, a map of where the loot is buried, etc., will be 
treated like other inculpatory physical evidence. Business records, on 
the other hand, will be treated differently. The lawyer cannot destroy 
them and may have to produce them pursuant to a subpoena. But 
ordinarily, no one would regard it as obstruction of justice for the lawyer 


to take and maintain business records. ’2 


The Restatement, however, makes no distinction between physical 
and documentary evidence.22 Morrell’s kidnap plan was a 
“document,” but not the kind of document that a lawyer might receive 
from a business client. Suppose a client gave her lawyer the only 
copy of a document showing that the client had conspired to fix prices 
in violation of the antitrust laws. It is difficult to say whether Morrell 
implies that a lawyer would have to provide such a document to a 
prosecutor as if it were a document like Morrell’s map or whether the 
law would treat the two types of documents differently. 


938 


Should lawyers who possess documentary evidence be 
concerned about criminal statutes as well as ethical rules? 


Yes. The federal obstruction of justice statute?’ prohibits the 
concealment, alteration, and destruction of documents by any person 
who knows that the documents are covered by a grand jury 
subpoena, whether or not the subpoena has been served.®2 An 
additional criminal statute was enacted in 2002 as part of the 
Sarbanes-Oxley law. It provides that 


MANKOFS 


“Good news, chief, a computer virus destroyed all our documents.” 


whoever knowingly alters, destroys, mutilates, conceals, covers up, 
falsifies, or makes a false entry in any record, document, or tangible 
object with the intent to impede, obstruct, or influence the investigation 
or proper administration of any matter within the jurisdiction of any 
department or agency of the United States or any case filed under [the 
bankruptcy law], or in relation to or contemplation of any such matter or 
case, shall be fined under this title, imprisoned not more than 20 years, 


or both.’ 
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In some corporate scandals, lawyers were thought to have destroyed 
files and deleted e-mail messages before criminal charges could be 
brought. The statute was intended to deter lawyers from helping to 
destroy evidence of their corporate clients’ misdeeds. 

To summarize: a number of court decisions and statutes offer the 


following guidance for lawyers.°4 


If a client tells a lawyer about the location of evidence, the 
lawyer may inspect the evidence but should not disturb it or 
move it unless doing so is necessary to examine or test the 


evidence.®° 

If the lawyer merely inspects the evidence without disturbing it, 
the lawyer’s knowledge of its location remains privileged.®© 

In many states, a lawyer may “take temporary possession of 
physical evidence of client crimes for the purpose of 
conducting a limited examination that will not alter or destroy 
material characteristics of the evidence. . . . Applicable law 
may require the lawyer to turn the evidence over to the police 


or other prosecuting authority. . . .”87 

If a client delivers physical evidence of a crime to a lawyer, the 
lawyer may examine and test the evidence but must turn it 
over to the law enforcement authorities within a reasonable 
period of time — at least in some jurisdictions®® — although 
this duty has been challenged as a violation of the Fifth and 
Sixth Amendments.°2 The rule applies to documents as it does 
to other physical evidence.2° 

A prosecutor who receives evidence of a crime from the lawyer 
for a suspect should take steps to avoid revealing to a jury that 
the incriminating evidence came from the defendant's 
lawyer.?! 

There doesn’t seem to be law — yet — about whether Rule 
3.4 or any other law requires lawyers to turn over unique 
business records evidencing a crime. 
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How cases involving a lawyer’s concealment of physical 
evidence may arise 


These cases reveal the many fora and procedural postures in 
which issues about lawyers and physical evidence can arise. 


Olwell: A lawyer was resisting a coroner’s subpoena. 

Ryder. The FBI obtained a warrant to search a lawyer’s safe 
deposit box. 

Meredith: A defendant appealed his conviction arguing that his 


lawyer had violated the rules of evidence (specifically, attorney- 
client privilege). 

Morrell: A defendant appealed his conviction alleging that his 
lawyer’s revelations deprived him of the effective assistance of 
counsel. 


The issue could also arise in other contexts, such as state bar 
disciplinary proceedings against a lawyer who either did or did not 
reveal evidence to a prosecutor, or the prosecution of a lawyer for 
obstruction of justice. 


Do all jurisdictions require lawyers to contact prosecutors about 
physical evidence in their possession? 


No. In the District of Columbia, a lawyer may turn evidence over to 
the D.C. bar counsel, who then gives it to the prosecutor. Under this 
system, the prosecutor would not learn the identity of the lawyer from 
whom the real evidence came, much less the identity of the client. A 
D.C. lawyer who receives incriminating physical evidence from a 
client may return it to its rightful owner (the client or a third party) if it 
is not yet under subpoena and if it can be done without revealing 
client confidences or violating other law. If returning the evidence 
would give away confidences, the lawyer may ask the D.C. bar 


counsel to turn it over to the owner.22 
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PROBLEM 11-7 


CHILD PORNOGRAPHY 


This problem is based on a situation faced by a New England 
lawyer a few years ago. 


You are a prominent criminal defense attorney and a past 
president of your city’s bar association. For years, you have 
represented one of the most respected churches in your town, 
a church at which the family of an American President once 
worshipped. You belong to the church, your spouse is active in 
its affairs, and your daughter sings in the choir. Howard 
Gardiner, the church’s choir director, a talented musician, has 
worked for the church for 30 years. Under his direction the 
choir has traveled throughout Europe and produced several 
albums. Two days ago, Gardiner loaned his laptop computer 
for a few hours to Art Hefferline, another church employee. 
While he was using Gardiner’s computer, Hefferline discovered 
that it contained hundreds of images of naked boys. 
Possession of images of child pornography is a federal crime. 

Hefferline informed the rector. The rector called you. 
Together, you and the rector confronted Gardiner, who 
promptly admitted that he owned the computer and resigned. 
The rector handed you the laptop computer. There has been 
no publicity about the incident, and the church wants to keep it 
that way. No charges have been filed against Gardiner. You 
realize that if the pictures on this computer become public 
(which might happen if Gardiner is prosecuted), the reputation 
of the church may be destroyed. 

What will you do? Some options include the following: 


e Try to erase the files (this might be impossible because you 
don’t have the technical skill to erase all of the images; you 
suspect that some or all of them would survive in hidden 
files on the computer’s hard disk) 
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e Open the back of the computer, smash its hard drive, and 
discard the pieces. 

e Keep the computer in your office 

e Return the computer to Gardiner 

e Deliver the computer to the FBI 


You may think of other options. Consider the pros and cons 
of the various options, and then decide what you will do. 


2. Concealment of documents and other 
evidence in civil and criminal cases 


a. A limited obligation to reveal 


May a lawyer hide or destroy, or counsel a client to hide or 
destroy, potential evidence when only a civil lawsuit is likely? 


Rule 3.4(a) applies both to civil and criminal cases, but as noted 
above, it bans only “unlawful” concealment. Some state laws allow 
lawyers to keep possession of tangible evidence, including 
documents that are not pertinent to criminal investigations. The 
standard for civil cases is different (in some states) because the 
possession of such documents may not cover up a crime. Also, in a 
civil case, discovery can be used to obtain the evidence, even if it is 
in the physical custody of an opposing party’s lawyer. 


At what point in a criminal or civil matter does the lawyer’s 
obligation not to conceal or destroy objects or documents 
begin? 

State law varies considerably on when the lawyer’s duty not to 
conceal or destroy evidence “kicks in.” Little case law on this subject 
is available. In general, however, the rules on concealment and 
destruction of documents break down as follows. 


Criminal matters 
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If a lawyer does not know that a violation of law has been 
committed and no criminal investigation is foreseeable, a 
lawyer has no duty to turn evidence over to a prosecutor.2° 

In some states, the lawyer’s duty not to conceal tangible 
evidence takes effect as soon as the lawyer believes that an 
official investigation is about to be instituted. In other states, it 
does not begin until an investigation has actually started.% 


Civil matters 


Obligations in civil cases are governed by civil discovery 


rules?° as well as by professional responsibility rules.2° Soon 
after a civil case is commenced, a lawyer may have to turn 
over some but not all information to the opposing party, even in 
the absence of a discovery request.2/ 

Some state laws require the preservation of business records 
for specified periods of time even if no dispute is on the 
horizon. In general, when a lawsuit is pending or foreseeable, 
individuals and businesses have more stringent duties to 


protect and eventually to disclose relevant material.2° 

As in the case of tangible evidence, where no specific record 
preservation statute applies but a lawyer has some reason to 
believe that wrongdoing has occurred, state law varies as to 
when the duty to preserve evidence arises (i.e., whether a 
lawsuit or government investigation must have begun, be 


imminent, or merely be reasonably foreseeable).29 

In any event, once a duty to preserve documents applies, 
relevant records and objects should be retained even if they 
could otherwise routinely be destroyed. 

Lawyers who are planning lawsuits against corporations often 
send letters to the intended defendants advising them that 
litigation is contemplated and that they should avoid destroying 
any documents that might be relevant. These “litigation hold” 
letters put defendants on notice that any subsequent 
destruction, even under the company’s routine procedures, 
might subject the company to sanctions in the forthcoming 


lawsuit. 19° 
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Even within a particular jurisdiction, a lawyer may need to do serious 
research to understand when documents or objects may be 
destroyed. The Restatement warns: 


It may be difficult under applicable criminal law to define the point at 
which legitimate destruction becomes unlawful obstruction of justice. 
Under criminal law, a lawyer generally is subject to constraints no 
different from those imposed on others. Obstruction of justice and 
similar statutes generally apply only when an official proceeding is 
Ongoing or imminent. For example, the American Law Institute Model 
Penal Code Sec. 241.7 (1985) provides that the offense of tampering 
with or fabricating physical evidence occurs only if “an official 
proceeding or investigation is pending or about to be instituted... .” 

Difficult questions of interpretation can arise with respect to 
destruction of documents in anticipation of a subpoena or similar 
process that has not yet issued at the time of destruction. . . . No 
general statement can accurately describe the legality of record 
destruction; statutes and decisions in the particular jurisdiction must be 
consulted. In many jurisdictions, there is no applicable precedent. 
Legality may turn on such factual questions as the state of mind of the 
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client or a lawyer. 
The bottom line is that a lawyer should never assume that documents 
that are or could be pertinent to a civil lawsuit may be concealed or 
destroyed, even if a suit has not yet been filed. Obstruction of justice 
or evidence tampering statutes may still apply. These laws may 
trigger obligations under Rule 3.4(a). A lawyer should do careful 
research before advising a client on such a question. 


b. A lawyer’s duties in responding to discovery 
requests 


Once documents or tangible evidence have been requested through 
discovery procedures, lawyers involved in civil litigation are subject to 
court rules that require litigants to comply with discovery requests or 
else to object to make formal objections to the requests.'92 The 
courts may enforce their rules by sanctioning the parties or their 
lawyers.103 Discovery abuse is also punishable by bar discipline 
under Rule 3.4. 
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Rule 3.4(d) Fairness to Opposing Party and Counsel 

A lawyer shall not .. . in pretrial procedure, make a 
frivolous discovery request or fail to make reasonably 
diligent effort to comply with a legally proper discovery 
request by an opposing counsel. 


Despite the discovery rules and the rules of professional conduct, 
lawyers in practice often seek discovery of many more documents 
than they really need. This increases the cost of litigation. Also, many 
lawyers work hard to avoid disclosing embarrassing or damning 
information or documents that an opponent dearly wants to discover. 


FOR EXAMPLE: An employee of Allied Concrete, driving a 
loaded concrete truck, lost control of the truck due to its speed. 
After crossing a highway median, the truck tipped over and 
crushed a car in which Isaiah Lester and his wife were riding. 
Lester’s wife was killed. Attorney Matthew Murray represented 
Lester in a suit against the company. Allied’s attorney saw on 
Lester's Facebook page a photo of Lester holding a beer can 
while wearing a T-shirt with the legend “I ¥ hot moms.” The 
attorney issued a discovery request for all pictures and 
messages on Lester’s Facebook account. Murray then asked 
his paralegal to advise Lester to “clean up” the Facebook page 
because “[w]e don’t want any blow-ups of this stuff at trial.” The 
paralegal so advised Lester in an e-mail. Complying with 
Murray’s advice, Lester then deleted 16 photos. Later, when the 
court ordered Murray to submit a log of all of the e-mails 
between the paralegal and Lester, Murray omitted that particular 
e-mail from the log. When these facts became known to the 
court, it sanctioned Murray $542,000. Murray was subsequently 
suspended for five years for his actions stemming from the 
Facebook deletion, including falsely accusing his adversary of 
having accessed Lesters Facebook page without 


permission. 104 


In the 1970s, Wayne Brazil did a huge empirical study of 
discovery practices. He reported the results of interviews with 180 
Chicago attorneys. 
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Wayne D. Brazil, Views from the Front 
Lines: Observations by Chicago Lawyers About 
the 


System of Civil Discovery 
1980 Am. B. Found. Res. J. 219 


[Wayne D. Brazil, who served as a federal magistrate judge for 
25 years, now works as a mediator and arbitrator. ] 


Wayne D. Brazil 


Evasive or incomplete responses to discovery requests, while 
apparently less often a source of difficulty for small case lawyers than 
for their large case counterparts, nevertheless reportedly impede 
discovery in almost one out of every two smaller lawsuits. As 
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significant a problem as evasion seems to be, however, smaller case 
litigators complained more frequently and vehemently about two other 
problems: difficulty in scheduling discovery events and delay. One 
[plaintiffs] personal injury lawyer claimed (and had his secretary 
verify) that, on the average, each deposition in his cases is continued 
(rescheduled) between 15 and 20 times. . . . Some of the interviewed 
attorneys said one cause of delay is intentional tactical jockeying by 
counsel. One attorney volunteered, in describing the factors he 
considered when plotting the sequence of his discovery demands that 
when he wanted to “slow things down” he would make discovery 
demands that would provoke time-consuming disputes with his 
opponents. Another lawyer proudly recounted how, by manipulating 
the discovery process, he had “horsed around” opposing parties so 
as to create enough time for a financially troubled client to collect 
outstanding debts and thus avoid bankruptcy. .. . 

Many larger case litigators complained that much of the 
information requested by opposing parties is either wholly irrelevant 
to matters in dispute or of only marginal utility. . . . As in smaller case 
litigation, delay is a significant problem. . . . [In large cases,] the 
problem of delay appears to be more often a product of the 
intentional tactical jockeying. . . . In one lawyer’s words, the 
“sophisticated clients know what the discovery system is all about 
and they know that discovery is a business. In big cases the goal is to 
delay the resolution. ” More colorfully, another respondent 
admitted that as a defense attorney he “just loves delay” and that he 
“drags these babies out forever.” . . . 

Attorneys whose practices revolve primarily around larger cases 
more often complain than do their smaller case counterparts about 
harassment, overdiscovery (quaintly characterized by some as 
discovery by “avalanche”), overproduction (referred to variously as 
the “warehouse” tactic or the “Hiroshima” defense) and other efforts 
to distract an opponent's attention from important information. 

Evasive or incomplete responses to discovery are also a 
persistent and serious source of frustration and difficulty. . . . One 
attorney admitted that he “schools” his deponents to answer in the 
subjunctive [e.g., “I would lock the safe every evening” rather than “I 
locked the safe every evening”] and to be as evasive as possible in 
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order to decrease the possibility of their being impeached through 
their deposition testimony. The game of evasion reportedly is played 
most studiously, however, in “answering” interrogatories. . . . [Many 
attorneys reported that these practices continue because the judges 
don’t want to become enmeshed in demands for sanctions.] A large 
number of attorneys reported that many judges respond to discovery 
conflicts with an air of undisguised condescension, impatience, or 
open hostility — implying that involvement in these kinds of disputes 
is either beneath their dignity or an unjustifiable intrusion on their 


time. . . . The judiciary’s lack of hospitality to discovery problems 
reportedly is accompanied too often by incompetence in solving 
them. . . . Many litigators complained that most courts are 


transparently reluctant to impose sanctions at all and that when 
sanctions are imposed they often are too mild to serve as significant 
deterrents to future abuses. . . . In fact, some judges reportedly are 
known to require at least three failures to respond to the same clearly 
legitimate discovery request before they will consider seriously a 
motion for sanctions. 


Do lawyers today engage in devious discovery tactics? 


About 20 years after Brazil published his study, the ABA Section on 
Litigation convened a group of 10 partners and 9 associates from 
major law firms who typically represented large corporate defendants 
in two cities. The conveners invited this group to discuss hypothetical 
discovery problems and to talk about their own experiences within 
their law firms. The researchers intended to report the content of the 
discussion but promised the participants anonymity. The conveners 
also held discussions with 10 judges, 16 plaintiffs’ lawyers, and 16 
inside counsel. The lawyers’ observations were reported by the 
researchers in a series of related articles in the Fordham Law 


Review. They suggest that not much had changed in 20 years. 19° 


Ethics: Beyond the Rules 


67 Fordham L. Rev. 697 (1998) (symposium) 
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Douglas N. Frenkel, Robert L. Nelson & Austin Sarat:1°6 


To one degree or another, all of the researchers saw the problems in 
this area as inseparable from . . . the adversary system and its 
expectation of partisan conduct amidst a neutral, amoral stance — 
the so called “dominant” or “standard” conception. They saw and 
heard the adversary norm as alive and well, some opining that 
nothing short of basic structural change will alter the climate of 
litigation. In this world, information is marshaled competitively, 
competence is paramount, and advantages in resources or ability are 
to be exploited in the name of honoring the primacy of the duty to 
favor one’s client. The greater the stakes, the harder the fight. 
Attention to the functioning of the system or to the justice of outcomes 
is secondary at best. Ethics is a matter of steering, if necessary, just 
clear of the few unambiguous prohibitions found in rules governing 
lawyers, i.e., that which is not unlawful is required if the client wants 
it. 

Each group of lawyers sought to shift responsibility for systemic 
problems onto others with whom they interact. Plaintiffs’ lawyers 
attacked the aggressive information withholding of defense counsel. 
The latter pointed to their disloyal, unreasonable clients and to 
frivolous, extortionate filings by, or incompetence of, plaintiffs’ 
lawyers. Corporate clients complain about the over-aggressiveness of 
both lawyers, with everyone reactive in a system approximating a 
prisoner’s dilemma. All blamed trial judges for failing to police the 
system. They, in turn, blamed the participants’ and appellate courts’ 
lack of support for tough sanctions. 


Robert L. Nelson:197 
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Professor Robert L. Nelson 


The upshot of our probes and discussions was that problematic 
behavior was an infrequent, but persistent part of large firm litigation. 
It was perceived as more common now than in previous years... . 
Conversations with large-firm litigators suggest that large firms are 
experiencing a set of fundamental transformations [described in 
footnote 102] that make uncivil and unethical behavior more likely to 


occur, 198 | |. 

The shift in the balance of power between inside counsel and 
outside counsel may affect the possibility for ethical breaches. .. . 
[One lawyer] argued that [he] would not advise a client to destroy 
documents. 


People have too much respect for their law licenses to ever tell 
somebody to destroy anything, you would be insane to give that advice. 
[But] I’ve seen it happen all the time. You don’t know most of the time 
when they've destroyed documents. You only know when they're 
withholding documents. I’m telling you it’s done all the time. It’s done by 
in-house counsel, a lot and it occurs a lot, the destruction of documents. 


The group disagreed about the general issue about how likely 
lawyers in their firms would be to destroy documents. . . . 
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We pushed defense counsel to consider the scope of their 
obligations in discovery by asking whether they were obligated to turn 
over a relevant, “smoking gun” document to a plaintiff if defense 
counsel came into possession of it on the eve of reaching a 
settlement with the plaintiff. In our hypothetical, the document clearly 
fell within a standing discovery request, but there was no other 
deadline that compelled delivery of the document to the plaintiffs. 
None of the inside counsel said they would feel compelled to produce 
before completing the settlement. When asked to explain why not, 
several inside counsel said that “this system is screwed up.” They 
reported that if they litigated in that fashion they would be crucified. “If 
we thought the system were just, we would be more inclined to 
disclose such information” [but] plaintiffs’ lawyers [were] 
unreasonable. . . . A few lawyers told how they had let local counsel 
go because they did not feel the lawyers were sufficiently zealous in 
their representation. 


Austin Sarat:109 


Many of the participants in this project said that . . . narrowing 
discovery responses [and] delaying production [of requested 
documents] was typical. One of the judges [said that] “. . . the fact 


that documents are often hidden never comes out. There is usually 
no consequence at all to an attorney for hiding documents. What 
matters is keeping the client and winning the case.” And, as an in- 
house counsel said, . . . “[t]he norm is that one generally responds as 
narrowly as possible. You don’t volunteer anything in the hope they'll 
wear down.” . .. AS one judge put it, “Discovery rules are supposed to 
facilitate truth seeking, but in practice that is the last thing they are. 
They are a cash-cow for lawyers for whom discovery is about hiding 
the pea.” 


Mark C. Suchman:110 


[W]hile large-firm associates felt that informal role-modeling was 
generally more effective than formal instruction, they did not 
necessarily feel that the most commonly modeled behaviors were 
particularly conducive to ethical practice. Said one... 
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You're taught these things when you walk into the firm. You're taught to 
be aggressive and to not just hand things over. The attitude is almost 
that they have to rip it out of your hands, otherwise we’re going to build 
up all sorts of road blocks. . . . At my firm from the time | was a baby 
associate in my first couple of weeks, I’ve had a number of partners 
who've said, “This document . . . it’s absolutely nothing. It’s the 
employment application or something! . . . This document was not 
specifically called for, so we’re not going to produce it.” Certainly, the 
aggressive attitude was communicated in those kinds of situations. 


If judges fail to fulfill their ethical obligations — such as the duty to 
impose sanctions for discovery abuse — they tend to justify these 
actions (or inactions) as efforts to short-circuit the litigation game. As 
one judicial informant commented, “Our response is to stop playing 
the game. If we impose sanctions, then we have litigation within 
litigation. And how have we advanced the case? If we award 
sanctions, we are saying, ‘Keep this game going.’ ” 


Brazil described lawyers’ perceptions of litigation as a game in 1980; 
the participants in the 1998 symposium characterized litigation the 
same way. The idea of litigation as a contest seems not to have 
changed in the twenty-first century, even though electronic discovery 
has largely replaced the discovery of paper documents. Matthew 
Salzwedel, who practiced antitrust and commercial litigation in 
Philadelphia and Minneapolis, advises that 


the discovery process in general, and the meet-and-confer process in 
particular, is a game — a dance between the non-producing party and 
the party requesting the discovery. In this discovery game playing, the 
non-producing party will do its best to delay producing the discovery or 
not produce the discovery at all. For example, the non-producing party 
might initially agree to produce the discovery, and then, at the last 
minute, renege on that promise. Or the non-producing party might agree 
to produce the discovery, but then only produce some of it and claim 
that the meet-and-confer process must begin anew. Or the non- 
producing party might attempt to delay the meet-and-confer process 
itself by not agreeing to meet and confer until its attorneys’ schedules 
permit. New lawyers are particularly susceptible to falling for these 
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tactics of obfuscation and delay, especially if opposing counsel is 
experienced in using these tactics. 111 


PROBLEM 11-8 
THE DAMAGING DOCUMENTS 


This problem is closely based on an actual document request 
that was received by the lawyer for a drug manufacturing 
company in the northwestern United States. 


You are an associate at the law firm representing Bison Corp., 
a drug manufacturing company. Your immediate supervisor is 
a partner, Harris Whittaker. 
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On behalf of Bison, your firm is defending a $15 million 
lawsuit brought in state court by the family of Joanne Sargent, 
a girl who, four years ago at the age of two, suffered seizures 
caused by an excessive amount of theophylline in her system 
while she had a virus. Theophylline is the technical name for a 
drug used as a standard treatment for asthma. The seizures 
resulted in severe and permanent brain damage. Bison’s 
theophylline product is an oral liquid called Somophyllin, which 
is made from theophylline and some inactive ingredients such 
as flavorings. Bison’s defense is that it did not know, at the 
time of the incident, that theophylline could be hazardous to 
children suffering from viral infections. 

You have been given primary responsibility for handling this 
case, under Whittaker’s supervision. You know that how well 
you do with this case will significantly affect your promotion 
within the law firm. The plaintiff served a request under Rule 


34 for production of documents.112 The request for production 
began with this definition: 

Definition: The term “the product” as used hereinafter shall 
mean the product which is claimed to have caused damage to 
Joanne Sargent as alleged in pleadings filed on her behalf, 
namely, to wit: Somophyllin liquid. 

The requests for production of documents included these 
items: 


1. Produce all documents pertaining to any warning letters 
including “Dear Doctor letters” or warning correspondence to 


the medical professions regarding the use of the product. 


2. Produce all documents of any clinical investigators who at any 
time stated to the defendant that the use of the drug 


Somophyllin liquid might prove dangerous. 


3. Produce all documents regarding tests done on the product to 


determine its safety. 
You met with Bison officials and searched the files to 


prepare your response to the plaintiff's discovery request. You 
learned several things. 
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a. The company includes two divisions. For many years the 
Traditional Products Division has manufactured Intal, a 
product based on the chemical compound cromolyn sodium, 
a product that has been used for decades to treat people who 
have asthma. Intal competes with the newer products that are 
based on theophylline, including Bison’s own Somophyllin. 
The New Products Division has been manufacturing 
Somophyllin for about ten years. 

b. The files of the New Products Division consist of 
approximately 60,000 pages of documents pertaining to tests 
for the safety of theophylline and another 60,000 pages 
pertaining to tests for the safety of Somophyllin liquid, 
including thousands of pages that were supplied to the Food 
and Drug Administration (FDA). All of these files show that 
theophylline and Somophyllin are safe for children to use. 

c. The files of the Traditional Products Division include even 
more material, most of it related to cromolyn sodium. 
However, one document in that file is a letter, written five 
years before the incident in this lawsuit, by a Traditional 
Products Division official, Audrey Quine, to a small number of 
influential doctors. Quine’s letter disparaged theophylline and 
promoted Intal, based on cromolyn sodium, as an alternative 
to theophylline. Quine enclosed a published study that 
included reports of “life-threatening theophylline toxicity when 
pediatric asthmatics contract viral infections.” However, 
Quine’s letter did not itself quote from or summarize the 
study. 

d. The FDA occasionally asks a pharmaceutical company to 
send a “Dear Doctor” letter to all U.S. physicians to warn 
them of some risk presented by a particular medication. 
Some executives at Bison and at other drug companies use 
the term “Dear Doctor letter” more loosely, to refer as well to 
promotional literature sent to doctors. Quine’s letter promoting 
cromolyn sodium was not sent at government request. It did 
not go to a mailing list of all doctors known to be using 
cromolyn sodium or theophylline, much less to all doctors in 
the United States. 
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e. A second document in the Traditional Products Division file is 
an interoffice memorandum, written a year before the 
incident, from the company’s director of medical 
communications, Walter Lall, to the director of marketing. 


The Lall memo says that there had been a “dramatic 
increase in reports of serious toxicity to theophylline.” It also 
warned that many doctors who follow the usual dosage 
recommendation “may not be aware of this alarming increase 
in adverse reactions such as seizures, permanent brain 
damage, and deaths.” 

Lall explained that this increase was apparently the result 
of a mistaken judgment about the proper dosage of the drug. 
The dosage of theophylline currently recommended by all drug 
companies, Lall explained, was based on a poor clinical 
judgment that had been published by one prominent physician. 
That doctor was regarded as the most knowledgeable doctor 
in the field. He was also a consultant to and investor in one of 
Bison’s competitors. 

After you completed your review of the Bison files, you 
wrote a memo to your boss, Whittaker, to tell him what you had 
learned, especially about the troubling documents, and to get 
his guidance about how to respond to the document request. 
In reply, he left the following message on your voice mail: 


| got your memo. | suggest that you make sure that those two 
documents are not produced in discovery. The plaintiff's lawyer 
would ignore Bison’s many studies showing that Somophyllin was 
safe and would just play up those two papers. A jury focused on 
those two documents could think our client’s defense was full of 
holes. | wouldn’t be surprised if they granted a $15 million verdict 
for the plaintiff. 

We don’t have to produce them, anyway. The plaintiff's lawyer 
defined the product to mean only Somophyllin, not theophylline. 
We certainly should send them some documents, maybe even all 
60,000 documents on Somophyllin in the files of the New 
Products Division, and maybe even more than that, but not the 
two documents in the Traditional Products file. Maybe you could 
draft a response in the form of a letter covering thousands of 
documents that we ship over to them. You could write the 
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covering letter in a way that could be read, if they ever find out 
about the two documents and complain about it later, as 
indicating that we are cooperatively supplying what they asked 
for. Just make sure it can’t be read to suggest that the documents 
it covers include, as well, everything we have about theophylline. 
After all, that’s not what they asked for. 

Of course, this covering letter should not be so revealing 
about our having still more materials that the plaintiff will then 
make a second document request, one that actually covers the 
two documents. As you know, interpreting a discovery request 
narrowly and only supplying what was asked for is pretty 
standard practice. 

You might have other ideas. But we can’t object to the 
discovery request on the ground (based on the 2015 amendment 
to the civil rules) that it is disproportional to the needs of the case. 
A recent appellate decision in this state ruled that such objections 
are inappropriate in cases claiming personal injury based on 
allegedly dangerous products. 


What will you do in response to the document request? If 
your answer includes writing something, such as a covering 
letter of the type suggested by Whittaker, a motion for a 
protective order, or any other paper, draft the key paragraph 
and bring it to class. If your answer involves some action other 
than drafting (such as ignoring the request, destroying the two 
documents, or sending them to the plaintiff in response to the 
request for production of documents), write down what you 
would do and bring what you write to class. During class, you 
might be asked to read what you have written. 


E. The duty to disclose adverse legal 
authority 


Unless a disclosure or discovery rule applies,'’? or a lawyer is 


required to remedy false testimony or some other ethical breach, 114 a 
lawyer representing a client in litigation need not inform an adversary 
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of adverse facts. However, Rule 3.3(a)(2) prohibits a lawyer from 
knowingly failing to disclose legal authority in the controlling 
jurisdiction that the lawyer knows is directly adverse to her client’s 
position, if an opponent has not already informed the judge of the 
adverse authority. 


Isn’t this backwards? Shouldn’t a lawyer have a stronger duty to 
disclose adverse facts than adverse law? 


At first it may seem strange that a lawyer has a duty to reveal 
adverse law but not adverse facts. After all, if a lawyer hides the law, 
the court and the opposing party can find it by doing research. If the 
lawyer hides the facts, the court might never find out about them. 

There is a certain logic to the idea that the lawyer’s first duty 
should be to ensure that the facts are on the table. However, the idea 
of a lawyer volunteering facts adverse to a client is contrary to the 
principles of confidentiality and client loyalty. Disclosure and 
discovery rules also require lawyers to give away inculpatory 
information about their clients, but those rules are subject to the 
attorney-client privilege and the work product doctrine. 

But why does the rule require lawyers to disclose adverse legal 
authority? The premise of this rule is that cases should be decided 
based on the whole body of law, not only the favorable parts that a 
judge learned from presentation by lawyers for the parties or by 


independent research.''® Neither judges nor opposing counsel 
always find relevant adverse authority: hence, this duty of disclosure. 


How often do lawyers actually have to disclose adverse legal 
authority? 


Rarely. Suppose you are in litigation. Most of the time, your opponent 
will tell the judge of any authority adverse to your position. If your 
opponent has not yet done so but has the right to file another brief, 
such as a reply brief, you may not (yet) have a duty to disclose. '1© 
Even if your opponent has filed his last permitted brief without 
disclosing some legal authority adverse to your client, you still may 
have no duty of disclosure. 
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e lf the adverse law is from another jurisdiction, it need not be 
disclosed because only law from the controlling jurisdiction 
matters. 

e Only authority that is “directly adverse” need be disclosed. 
Dicta and holdings that are applicable only by analogy or can 
be distinguished do not have to be disclosed. 

e Persuasive authority, such as statements in treatises and law 
review articles, need not be disclosed. 


While enforcement of Rule 3.3(a)(2) is rare, lawyers are occasionally 
disciplined for violating it, so it is important to be aware of this rule. 


FOR EXAMPLE: Attorney Richard Thonert’s client had been 
arrested for driving while intoxicated. Before hiring Thonert, the 
client pleaded guilty after he viewed a videotape advising him of 
his rights. After the client retained Thonert, Thonert filed a 
motion to withdraw the guilty plea, based on a 1989 appellate 
decision that barred judges from relying on videotaped 
explanations of rights and instead required them to determine 
whether a defendant really understood that he was waiving his 
right to a trial. The motion was denied, and Thonert appealed. 
He told the appellate court about the 1989 case, but not about a 
later case, in which he himself had represented the defendant, 
that had modified the holding of the 1989 case. His opposing 
counsel also did not discuss the later case. Thonert was 


publicly reprimanded. '1 


Can a lawyer be disciplined for inadvertently overlooking a 
directly adverse case? 


No, because the prohibition is for “knowingly” failing to reveal the 
adverse authority. On the other hand, knowledge under the ethics 


rules can be inferred from circumstances. 118 
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F. Disclosures in ex parte 
proceedings 


Rule 3.3(d) requires that in ex parte (one-sided) proceedings, a 
lawyer must inform the tribunal of “all material facts known to the 
lawyer that will enable the tribunal to make an informed decision, 
whether or not the facts are adverse.” Lawyers are not required to 
reveal information protected by the attorney-client privilege or the 


work product doctrine. 119 


Why are lawyers required to disclose known adverse facts in ex 
parte proceedings? 


In an adversarial proceeding, a lawyer’s opposing counsel can 
present adverse facts. In an ex parte proceeding such as an 
emergency application for a temporary restraining order, a hearing 


may be held before the opposing party is notified.120 The lawyer 
presenting the petition is required to disclose adverse material facts 
that the judge needs to make a fair and informed decision.'2’ The 
lawyer might consult the client and get her consent to reveal an 
adverse fact, or else might be permitted to do so under Rule 1.6(b)(6) 
because the revelation was necessary “to comply with other law.” 
There are other types of ex parte proceedings besides emergency 
applications for temporary restraining orders. Some of them, such as 
patent applications, Medicaid applications, and Social Security 
disability hearings, are hearings on the merits of the cases, as 
opposed to preliminary matters. Must a lawyer present adverse 
evidence as well as favorable evidence? In a preliminary ex parte 
hearing such as an application for a civil protection order for a 
domestic violence victim, the mandate of Rule 3.3(d) that the lawyer 
should be willing to share “the whole story” makes sense. But in an 
administrative system where the merits hearings are less adversarial, 
one could argue that a lawyer should not be required to disclose 
adverse evidence. This issue has the potential to impact millions of 
Americans every year. In 2010, for example, more than 2.9 million 
people applied for Social Security disability benefits and 90 percent 
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were represented.!22 For many of the applicants, disability benefits 
are a Critical lifeline. 


Does a lawyer representing an applicant for Social Security 
disability benefits have to disclose evidence adverse to her 
client? 


There has been substantial controversy about whether lawyers and 
others representing applicants for Social Security disability benefits 
may, like lawyers in other cases, submit evidence that helps their 
clients and not submit adverse evidence. In a hearing before a 
federal administrative law judge (ALJ), the lawyer must prove that the 
client is disabled.12° The claimant's lawyer collects her client's 
medical records, which often include conflicting reports about the 


degree of disease or injury.1?4 The ALJ can order his own 
“consultative examination,” but most do not do so. The ALJ examines 
documentary evidence and asks searching questions. The hearing is 
formally ex parte, that is, the government does not send a lawyer to 
argue that the claimant is able to work. 

It is very clear that a lawyer may not submit false evidence or 
present testimony that she knows to be false, but lawyers confront 
many subtle decisions about what evidence to collect or to submit. 


FOR EXAMPLE: A lawyer handling a Social Security disability 
case reviews his clients medical records and finds that one 
doctor’s report supports a finding of disability, while another 
doctor’s records do not support the claim. May the lawyer 
submit only the favorable evidence and perhaps seek an 
evaluation from another doctor to support the claim? The 
Vermont Bar Association concluded that “where there is a 
difference among medical opinions it is an attorney’s duty on 
behalf of a client . . . to reject some opinions while accepting 


others.”129 
A number of state bar ethics committees have written opinions on 


the application of Rule 3.3(d) to these ex parte hearings, some of 
them finding that it applies and others not. A 2019 advisory opinion 
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from the New York City bar ethics committee noted that Rule 3.3(d)’s 
requirement to disclose adverse evidence is an exception to the 
general rule “that a lawyer’s primary duty is to advocate on behalf of 


one’s client.”'2© Therefore, the committee decided that the rule 
should not apply “when the opposing party, although absent, has had 
a previous opportunity to present its position.” In Social Security 
hearings, the committee stated, the government has had that 
opportunity, and the ALJ has the authority to investigate the facts.12/ 
“When there are no ‘deficiencies of the adversary system,’ the burden 
of [presenting adverse evidence] should not be put on the lawyer for 


the claimant.”128 
Analysis of Rule 3.3(d) is not the end of the story, however, 
because a lawyer representing disability claimants must comply with 


the statutes and regulations that govern these proceedings.'22 A 
1994 federal statute regulating Social Security hearings allows 
imposition of civil penalties on a person who “makes, or causes to be 
made, a statement or representation of a material fact . . . that the 
person knows or should know is false or misleading, makes such a 
statement . . . with knowing disregard for the truth, or omits from a 
statement . . . a fact which the person knows or should know is 
material. . . .”19° 

In 2015, the regulations implementing this statute were revised to 
expand the duty. The regulation now states that Social Security 
claimants “must inform us about or submit a// evidence known to you 


that relates to whether or not you are blind or disabled.”'°! The 
regulation had previously required only submission of “material” 


evidence.'°2 This change is not meant to “affect already ethical 
lawyers who generally only file cases on behalf of claimants whom 
the lawyer believes have meritorious claims for benefits,” according to 
senior federal district judge Robert Pratt. He suggests that the 
amended rule is directed at a minority of Social Security 
Administration (SSA) representatives who apply for benefits for 
clients even in cases they know to be non-meritorious. 133 Judge Pratt 
notes that the SSA hearings are “meant to be inquisitorial and 
collaborative rather than adversarial,” but that representatives were 


nevertheless meant to “zealously advocate for their clients.”'94 


963 


Federal law requires lawyers in disability cases to disclose some 
adverse evidence. Whatever the meaning of the federal regulations, a 
lawyer handling a Social Security hearing should take primary 


guidance from the federal statute and regulations.'° This illustrates 
the point made in Chapter 2 that a lawyer must be familiar with the 
ethics codes and with other relevant state, federal, and local law. 

The cadre of lawyers and nonlawyers (who are allowed to appear 
in these hearings) have been vocal opponents of these rules 


requiring disclosure of adverse evidence.'?® It seems likely that the 
adoption of a regulation has not led all of these representatives 
suddenly to start submitting adverse medical opinions. This story is 
not over. 


G. Improper influences on judges and 
juries 

Lawyers who litigate aim to persuade judges and juries. Some 

methods of persuasion are improper, such as bribing a judge or a 


juror, which is a crime in every state. Rule 3.5 lays out the ethical 
standard. 


A lawyer shall not: 
(a) seek to influence a judge, juror, prospective juror or 
other official by means prohibited by law; 
(b) communicate ex parte with such a person during the 
proceeding unless authorized to do so by law or court order; 
(c) communicate with a juror or prospective juror after 
discharge of the jury if: 
(1) the communication is prohibited by law or court 
order; 
(2) the juror has made known to the lawyer a desire 
not to communicate; or 
(3) the communication involves misrepresentation, 
coercion, duress or harassment; or 
(d) engage in conduct intended to disrupt a tribunal. 
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1. Improper influences on judges 


a. Ex parte communication with judges 


Under Rule 3.5(b), a lawyer must not communicate with a judge 
about a pending case, orally or in writing, unless the lawyers for all 


parties to the case are privy to the communication. 137 
Should lawyers avoid becoming friends with judges? 


The lawyers and judges in any community often have attended the 
same law schools and belong to the same professional associations, 
so friendships are commonplace. Rule 3.5 prohibits only 
communications related to particular proceedings, not personal 
communications. However, a lawyer who has a case pending before 
a judge who is a friend, or even a law partner of a lawyer who has a 
case pending before a judge, should be careful to avoid 
communications that could touch on the subject of the case. 


FOR EXAMPLE: John Gerstle, a lawyer who was a friend of 
Judge Janice Russell, stopped by Russell’s chambers and 
suggested that they have a beer. Judge Russell was putting the 
finishing touches on an opinion. Gerstle asked her about it. 
Judge Russell said the case involved Subway Restaurants and 
a party named Kessler, and that she was imposing sanctions on 
a lawyer named Duree. Gerstle told Judge Russell that Duree 
was a “great guy” who had paid Gerstle’s fees to represent 
Kessler in a different case. Judge Russell had to recuse herself 
from the case, and, citing Rule 3.5, the Supreme Court of 
Kansas said that Gerstle’s questioning had been 


inappropriate. 19° 


May a lawyer contact a judge’s chambers to ask a procedural 
question, such as whether a motion is likely to be decided 
soon? 


965 


Yes. As explained in Chapter 10, lawyers are allowed to call judges’ 
secretaries or clerks to make routine procedural inquiries about 


pending cases without having to notify the other parties.1°9 But they 
may not discuss the substance of cases with judges or their 
secretaries or clerks unless all parties’ representatives have been 
notified and given an opportunity to participate. 


Are these limits scrupulously observed? 


Every community has its own norms, and in some communities, 
some ex parte communication is accepted. The chief justice of 
Indiana reports that 


during the course of a busy day in a courthouse, all sorts of administrivia 
[sic] passes between various actors that no objective observer would 
deem to violate [the goals of even-handedness and fair process]. 
“Judge, my client says he'll plead if the prosecutor recommends 
probation. Is that a deal you might approve?” “Yes, probably, but I’d like 
to hear what the prosecutor says about it. Subject to reading the 
presentence report it sounds all right.” While we tend to label such 
communications as improper, they advance the practice of litigation. Our 
profession not only condones these conversations, it relies on them. We 
usually sanction the participants when some unexpected force arises, 


like a runaway client who complains loudly. 140 


b. Campaign contributions 


In many states, state court judges have to run for election.141 
Lawyers are often the main contributors to judicial election 
campaigns. It is not improper for a lawyer to make a contribution to a 
judge’s campaign. However, the ABA recommends that states set 
limits on the amount of money that a judge may receive from a lawyer 
without having to disqualify herself from all proceedings in which that 


lawyer is involved.'42 The state judges’ response to this suggestion 
has been muted. Many states have not adopted a rule restricting 
lawyers’ contributions to judges’ campaigns. Some states have 


contribution limits applicable to all contributors. 143 
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In addition, the Caperton case, cited in Chapter 10, holds that the 
Constitution imposes some restrictions that prevent a judge from 
deciding a case in which a party has made a very large campaign 
contribution to the judge. Caperton presented extreme facts, so the 
boundaries of those restrictions are far from clear. In addition, 
Caperton imposed limits only on the judge, not on the contributor. 


2. Improper influences on juries 


a. Lawyers’ comments to the press 


Pick up almost any newspaper or watch TV news for a few days, and 
you'll see lawyers commenting to the press about pending cases. 
Although the practice is common, the ethics rules impose some limits, 
particularly when a case is heading for a jury trial. Courts must 
balance the free speech rights of lawyers and their clients against the 
possibility that jurors would base decisions on what they learned 
about the case from the media rather than on the evidence they 
heard in court. 


Narrowing restrictions on trial publicity: The 
Gentile case 
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Dominic Gentile 


In 1987, the Las Vegas police discovered large amounts of money 
and cocaine missing from their safe deposit box at Western Vault 
Corp. (The funds and drugs had been used as part of an undercover 
operation.) Other people also reported that property was missing from 
their safe deposit boxes. The thief could have been a police detective 
with access to the vault or the owner of the vault company, Grady 
Sanders. The sheriff spoke to the press, announcing his faith in the 
police officers. The deputy police chief eventually announced that two 
detectives who had access to the vault had been cleared. Seventeen 
major newspaper stories and several television reports cast suspicion 
on Sanders. The police leaked that Sanders was about to be indicted. 
With the indictment imminent but a trial at least six months away, 
Sanders’s lawyer, Dominic Gentile, held a press conference. He 
hoped to counter the publicity directed against Sanders. He said that 
when the case was tried, the evidence would show that Sanders was 
innocent and that one of the detectives was most likely to have taken 
the property. He asserted that his client was being made into a 
scapegoat and that four of the other victims of the alleged theft were 
known drug dealers who might be currying favor with the police. 

Six months later, Gentile represented Sanders in the jury trial. 
Sanders was acquitted. The jury foreman called Gentile to say that if 
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the detective had been charged, the jury would have found him guilty. 

The state bar then accused Gentile of violating Nevada’s rule 
against pretrial publicity, prohibiting public comments that “will have a 
substantial likelihood of materially prejudicing an adjudicative 
proceeding,” but nevertheless allowing a lawyer to “state without 
elaboration . . . the general nature of the . . . defense.” Gentile was 
reprimanded, but he appealed to the U.S. Supreme Court. 

By a 5- 4 vote, the Supreme Court held the disciplinary rule void 
because the “elaboration” and “general nature” clauses were too 
vague to convey clear information about what was prohibited, so the 


state bar might enforce the rule in a discriminatory manner.'4¢ Four 
of the five justices who sided with Gentile said that an attorney may 
“take reasonable steps to defend a client’s reputation and reduce the 
adverse consequences of indictment . . . [and] attempt to 
demonstrate in the court of public opinion that the client does not 


deserve to be tried.”'4° The ABA amended its Model Rule to delete 
the language that the Supreme Court had declared to be 


unconstitutionally vague. 1468 

Rule 3.6 governs pretrial publicity for lawyers. Rule 3.8(f) imposes 
some additional restrictions on prosecutors, which we will consider in 
the next chapter. 


Rules 3.6(a) and (b) Trial Publicity 


Rule language* Authors’ explanation** 


(a) A lawyer who is 
participating or has participated 
in the investigation or litigation 
of a matter shall not make an 
extrajudicial statement that 
the lawyer knows or reasonably 
should know will be 
disseminated by means of 
public communication and will 
have a substantial likelihood 
of materially prejudicing an 
adjudicative proceeding in the 
matter. 
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(b) Notwithstanding paragraph 
(a), a lawyer may state: 


(1) the claim, offense or 
defense involved and, except 
when prohibited by law, the 
identity of the persons involved; 


(2) information contained in a 
public record; 


(3) that an investigation of a 
matter is in progress; 


(4) the scheduling or result of 
any step in litigation; 


(5) a request for assistance in 
obtaining evidence and 
information necessary thereto; 


(6) a warning of danger 
concerning the behavior of a 
person involved, when there is 
reason to believe that there 
exists the likelihood of 
substantial harm to an 
individual or to the public 
interest; and 
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(7) in a criminal case, in 
addition to subparagraphs (1) 
through (6): 


(i) the identity, residence, 
occupation and family status of 
the accused; 


(ii) if the accused has not been 
apprehended, information 


“Paragraph (b) is not intended to be an 
exhaustive listing of the subjects upon which a 
lawyer may make a statement, but 


statements on other matters may be subject to 
paragraph (a).” Comment 4. Comment 5 lists 
some “subjects that are more likely than not to 
have a material prejudicial effect on a 


proceeding” including, for example, the 
credibility or reputation of a party, the expected 
testimony of a witness, the possibility of a 


guilty plea or the contents of a confession or 
admission, the nature of evidence to be 


presented, an opinion as to guilt or innocence, or 
any information that is likely to be inadmissible 


as evidence. !4/ 
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necessary to aid in 
apprehension of that person; 


(iii) the fact, time and place of 
arrest; and 

(iv) the identity of investigating 
and arresting officers or 
agencies and the length of the 
investigation. 


*All emphasis added. 


**This and other authors’ explanations draw from the comments to the Model Rules 
and from other sources. They are not comprehensive but highlight some important 
interpretive points. 

Rule 3.6(c) allows a lawyer to make a statement that a “reasonable 
lawyer would believe is required to protect a client from the 
substantial undue prejudicial effect of recent publicity” initiated by 
others. Subsection (d) makes clear that if one lawyer in a firm or 
organization may not make a statement, the others in the 
organization may not do so either. 


How can a lawyer know when a statement to the press is likely 
to “materially prejudice an adjudicative proceeding”? 


Lawyers should take care in their public statements to restrict their 
comments to topics on the “permitted” list in Rule 3.6(b) and to avoid 
comments on the more likely prejudicial topics listed in Comment 5. 
Also, the type and timing of the proceeding matters. A lawyer should 
be most judicious about speaking to the press when a criminal jury 
trial is likely. Some lawyers are less careful about this than others. 


FOR EXAMPLE: Douglas Gansler, state’s attorney for 
Montgomery County, Maryland, sometimes spoke at press 
conferences about pending criminal cases that his office was 
prosecuting. Gansler was charged with having violated 
Maryland’s version of Rule 3.6 in multiple cases. One charge 
was based on Gansler’s public comment on television on the 
confession of a defendant who had been charged with the 
murder of a jogger. Gansler said, “The police were able to 
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obtain a confession completely consistent with [Cook’s] 
constitutional rights, he confessed within hours with incredible 
details that only the murderer would have known. . . . [W]e’re 
very confident, obviously more than confident, that we have 
apprehended the right person.” In another case, Gansler 
spoke at a press conference to describe the evidence against 
a man suspected of having murdered a priest. Gansler said, 
among other things: “The [police] . . . were able to determine 
definitively that it was Mr. Lucas who had committed the crime. 
... When they found him, he was wearing a very unique shoe, 
a very unique boot, and the print of that boot matched the print 
that was found at the scene of the crime, and then further 
questioning revealed, in fact, he was the person that has done 
it.” 

The text of Maryland Rule 3.6 at that time was substantially 
identical to the language of Nevada Rule 3.6 that was found to 
be unconstitutionally vague by the U.S. Supreme Court in the 


Gentile case.'4® The Maryland Court of Appeals 
acknowledged that the part of the rule that protected certain 
statements from discipline because they were a matter of 
public record was very vague and did not give adequate notice 
to lawyers as to what statements would violate the rule. The 
court construed the public record language in the rule very 


broadly to compensate for the ambiguity.149 The court found 
that some of Gansler’s statements arguably included 
information that was already in the public record. Other 
statements, including Gansler’s comments on one defendant’s 
confession, his discussion of a plea offer to another defendant, 
and his stating his opinion on the guilt of two defendants, 
violated Rule 3.6. The court issued a public reprimand of 
Gansler. The D.C. Court of Appeals, where Gansler also was 


admitted to practice, agreed, imposing a public censure. !°° 
Prejudice is less likely in civil jury trials because most are less 


sensational and because a person’s life or liberty is not at stake. 
Extrajudicial statements are least likely to prejudice nonjury cases 
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because, as professional adjudicators, judges are less likely to be 
swayed by such statements. 


May a lawyer repeat to the press anything that is contained in a 
document that the lawyer filed in court? 


It is generally thought “safe” to give the press copies of documents 
that have been filed in court. Lawyers sometimes send copies of 
pleadings to the press in cases in which publicity might advance a 
client's cause. One famous example involved Gerald Stern, a 
plaintiffs lawyer in a mass tort case that arose out of a mining 
disaster in West Virginia. Stern wrote that when a reporter from the 
New York Times called, he was “a little wary” because the rules of 
ethics 


impose limitations on conversations a lawyer may have with the press 
while a case is before the court. In general, a lawyer is not supposed to 
try his case in the press [but] this case had already been the subject of 
extensive publicity [and we decided to help reporters] by giving them 
copies of any documents on public file in the federal court rather than 


making them go to Charleston to see those documents. 151 


This strategy is probably more risky if the case is to be tried by a jury 
in the near future, but pleadings and pretrial motions usually are filed 
long before trials take place. If a complaint is defamatory, its filing in 
court is absolutely protected from a libel claim by a doctrine called 
judicial privilege. But in some states, even if the complaint has been 
filed and is a public document, a lawyer may have only a “qualified” 
privilege (justifying an inquiry into the lawyer’s good faith) if he sends 
a copy to the press. !°2 


Might you lose a client’s case because you or your client talk 
about the case in public? 


Until 2006, it was unheard of for a judge to throw a case out of court 
because a lawyer discussed it with members of the press, and even 
now there are few dismissals for that reason. But at least one 
reported decision imposed the drastic penalty of dismissal. 
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FOR EXAMPLE: In 2006, the Michigan Supreme Court upheld 
a trial court’s dismissal of a sexual harassment case on the 
basis of press contact by a lawyer. Justine Maldonado sued the 
Ford Motor Co., alleging that Daniel Bennett, a Ford supervisor, 
had exposed himself to her many times. The trial judge ruled 
inadmissible the fact that Bennett had been convicted of 
indecent exposure several years earlier. Though warned by the 
judge not to do so, Maldonado mentioned the fact to news 
media. Experts were surprised by the appellate court's 
affirmance of the dismissal, as there was no evidence that the 
remarks to the press would have hampered the ability to 


empanel an impartial jury. 193 


Do lawyers often talk about their cases with journalists? 


Professor Michele DeStefano Beardslee 
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Increasingly so, and particularly in big cases involving large, publicly 
traded corporations. Professor Michele DeStefano Beardslee sent 
questionnaires about press relations to the general counsels of the 
S&P 500 and interviewed 57 general counsels, law firm partners, and 
public relations consultants. She found that corporate lawyers often 
work hand in hand with public relations teams to coordinate daily 
messages to influence public opinion about ongoing litigation 
involving the corporations for whom they work. Noting that most 
litigation eventually settles, one general counsel observed that “the 
negotiation is in the newspaper.” Others pointed out that spinning the 
press coverage was equally important in cases that did go to trial 


because “judges read newspapers.” 194 


PROBLEM 11-9 


A LETTER TO THE EDITOR 


This problem is closely based on a case that occurred in the 
Midwest in the late 1990s. The letter to the editor in the 
problem is the letter that the lawyer actually wrote, except that 
the names have been changed. 


You are a criminal defense lawyer and have just succeeded in 
winning a retrial for Louanne Baker, who was convicted of 
neglecting her daughter Alice. The charge was brought 
because her boyfriend beat her daughter to death in a motel 
room. The prosecution charged that Baker should not have left 
her daughter in the care of a man she knew to be violent. 
Baker was found guilty and sentenced to 20 years in prison, of 
which she served 18 months before you won your appeal. You 
have just heard that the district attorney, who could have 
chosen not to prosecute the case again, is planning to have 
another trial. Your client was just freed, and you would like to 
avoid a retrial. You’ve drafted the following letter to the editor 
about the case, but you haven't mailed it yet: 
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| thought that your readers would be interested to know that here 
in Clark County, the prosecutor has elected to retry my client 
Louanne Baker. Baker’s boyfriend, Bram Cabell, murdered her 
daughter Alice four years ago. Baker was subsequently charged 
with neglect of a dependent because she allegedly knew that 
leaving Alice with Cabell would endanger her life. 

She was sentenced to 20 years but her conviction was 
recently reversed by the Court of Appeals because it said that 
she didn't receive a fair trial due to the judge’s refusal to allow her 
to present evidence that Cabell had battered her. 

In the weeks preceding Alice’s murder, Cabell had beaten 
Alice and allegedly raped Baker at knife point. She reported the 
beating and rape to the police who, because they were friendly 
with Cabell, released him. The police gave Baker a lie detector 
test, which she passed. She moved away from Cabell, but she 
returned to him a week later when he promised her that he would 
get help. Two weeks later, Alice was brutally murdered. 

Baker has spent the last 18 months in jail for a crime she did 
not commit. All too often, a battering victim accepts the batterer’s 
words, even after a child has been injured, and they [sic] have 
trouble leaving their attackers. The decision to reprosecute her is 
abominable. She has lost the dearest thing to her, and our 
citizens should voice their concern that she continues to be 
penalized for being a victim. 


1. Should you mail the letter? 


2. What, if any, changes would you make to the letter before 


sending it? 


Do lawyers who are not involved in criminal trials ever get in 


trouble for pretrial publicity? 


Disciplinary proceedings against lawyers for talking to the press in 
civil cases are not common, but they do occur. Consider the following 


Scott Brede, A Notable Case of Exceptionally 


Unsafe Sex 
Conn. L. Trib., July 10, 2000 
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Glastonbury trial attorney Donald P. Guerrini’s glib remark to a 
newspaper reporter regarding a suit brought by a man injured in his 
motel room while having sex has . . . earned Guerrini a reprimand 
from the state’s attorney-ethics police. ... The reprimand stems from 
a 1997 action brought by Shawn Ervin, a Waterbury resident who 
holds Red Roof Inns responsible for an injury he sustained while a 
guest of one of its lodgings. Ervin alleged that he and his girlfriend 
were engaged in sex when the headboard of his motel bed came 
loose and crushed his finger. . . . A reporter at the Waterbury 
Republican-American . . . dialed up Guerrini [who represents the 
insurer of Red Roof Inns. He commented] that the plaintiff had to be 
engaged in “serious acrobatics” for the headboard to come loose... . 
Guerrini also maintained that the gist of his statement was part of the 
public record already available to the reporter in the form of Red Roof 
Inns’ June 12, 1998 answer to Ervin’s complaint. . . that Ervin “failed 
to take reasonable and proper care in the performance of sexual 
activity.” . . . At its June meeting, the [state grievance committee] 
upheld the reviewing committee’s finding that Guerrini violated ethics 
rules barring attorneys from making extrajudicial statements that 
would likely prejudice a court proceeding. 


The grievance committee reprimanded Guerrini for violating Rule 3.6, 
but the superior court later remanded the case because the 
committee had not specified how he should have known that his 
statement would materially prejudice a trial that was still “several 
years” in the future.!°° Still, who would want to have to defend and 
appeal a disciplinary proceeding because of a flip remark to an 
inquiring reporter? 


b. Impeachment of truthful witnesses 
If a lawyer believes that an opposition witness is truthful, may 


the lawyer cross-examine the witness in a way that suggests 
that the witness is lying? 
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The rules of professional conduct do not explicitly address a problem 
sometimes faced by criminal defense lawyers and sometimes by 
others. A lawyer defending a client whom the lawyer knows to be 
guilty may assist the client in pleading not guilty and may force the 
state to present its evidence. The lawyer may object to proffered 
evidence that may be inadmissible (e.g., unlawfully seized evidence). 
May the lawyer cross-examine the victim (or some other witness) in a 
way that implies that the victim may be lying if the lawyer in fact 
believes that the victim is telling the truth? The ethics rules do not 
address this question directly. Rule 4.4(a) states that a lawyer may 
not use means that “have no substantial purpose other than to 
embarrass, delay, or burden a third person. . . .” Of course, the tactic 
of discrediting an honest witness is not undertaken merely to 
embarrass or burden the witness but to make the testimony of the 
witness seem false. 

Although this question comes up frequently, there are no reported 


disciplinary or other cases that address it.1°© The Restatement terms 
this problem “particularly difficult,” but it takes the position that a 
lawyer may “cross-examine a witness with respect to testimony that 
the lawyer knows to be truthful, including harsh implied criticism of 
the witness’s testimony, character or capacity for truth-telling.”'°’ But 
the Restatement notes that “even if legally permissible, a lawyer 
would presumably do so only where that would not cause the lawyer 


to lose credibility with the tribunal or alienate the factfinder.”'°° The 
American Bar Association Criminal Justice Standards note that 
“[djefense counsel’s belief or knowledge that the witness is telling the 


truth does not preclude cross examination.”!°9 


FOR EXAMPLE: Col. Don Christensen was assigned by the 
Office of the Judge Advocate General of the Air Force to 
represent men charged with sexual assaults. He won acquittals 
in six of the nine cases in which he represented the defendant. 
He “developed an expertise in unraveling a victim’s testimony 
by, among other things, questioning her demeanor before and 
after the assault. He kept to himself how distasteful he found 
these moments — how he imagined taking the women aside 
after the whole thing was over and whispering, | believe you.” 
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Christensen nevertheless pursued this tactic because he 
believed it was his ethical obligation (to his clients) to do so.1©° 


Harry I. Subin, The Criminal Defense Lawyer’s 
“Different Mission”: Reflections on the “Right” to 
Present a False Case 
1 Geo. J. Legal Ethics 125, 129-135 (1987) 16" 


[The late Professor Subin was a professor at New York 
University Law School.] 


Professor Harry I. Subin 


About fifteen years ago | represented a man charged with rape and 
robbery. The victim’s account was as follows: Returning from work in 
the early morning hours, she was accosted by a man who pointed a 
gun at her and took a watch from her wrist. He told her to go with him 
to a nearby lot, where he ordered her to lie down on the ground and 
disrobe. When she complained that the ground was hurting her, he 
took her to his apartment, located across the street. During the next 
hour there, he had intercourse with her. Ultimately, he said that they 
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had to leave to avoid being discovered by the woman with whom he 
lived. The complainant responded that since he had gotten what he 
wanted, he should give her back her watch. He said that he would. 

As the two left the apartment, he said he was going to get a car. 
Before leaving the building, however, he went to the apartment next 
door, leaving her to wait in the hallway. When asked why she waited, 
she said that she was still hoping for the return of her watch, which 
was a valued gift, apparently from her boyfriend. 

She never did get the watch. When they left the building, the man 
told her to wait on the street while he got the car. At that point she 
went to a nearby police precinct and reported the incident. She gave 
a full description of the assailant that matched my client. She also 
accurately described the inside of his apartment. [The man was 
arrested, and a gun was found, but the woman was unable to identify 
the gun as the weapon he had used.] No watch was recovered. .. . 

[The client had an alibi, which | investigated and was unable to 
corroborate. Then he came up with an entirely different alibi, which 
was obviously false. Finally he confessed to me that he had 
committed the crime. Meanwhile, at a preliminary hearing, the 
complainant testified and told her story under oath] in an objective 
manner that, far from seeming contrived, convinced me that she was 
telling the truth. She seemed a person who, if not at home with the 
meanness of the streets, was resigned to it. To me that explained why 
she was able to react in what | perceived to be a non-stereotypical 
manner to the ugly events in which she had been involved. . . . 

[Since consent is a defense to a rape charge, and the robbery 
charge would fail if the woman seemed to be a liar, the best defense 
would be] to raise a reasonable doubt as to whether he had 
compelled the woman to have sex with him. The doubt would be 
based on the scenario that the woman and the defendant met, and 
she voluntarily returned to his apartment. Her watch, the object of the 
alleged robbery, was either left there by mistake or, perhaps better, 
never there at all. 

The consent defense could be made out entirely through cross- 
examination of the complainant, coupled with argument to the jury 
about her lack of credibility on the issue of force. | could emphasize 
the parts of her story that sounded the most curious, such as the 
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defendant’s solicitude in taking his victim back to his apartment, and 
her waiting for her watch when she could have gone immediately to 
the nearby precinct that she went to later. | could point to her inability 
to identify the gun she claimed was used (although it was the one 
actually used), that the allegedly stolen watch was never found, that 
there was no sign of physical violence, and that no one heard 
screaming or other signs of a struggle. . . . The defendant would not 
have to prove whether the complainant made the false charge to 
account for her whereabouts that evening, or to explain what 
happened to her missing watch. If the jury had reason to doubt the 
complainant’s charges it would be bound to acquit the defendant. 


Question about the Subin article 


In Subin’s account of this case, he reports that he considered cross- 
examining this complaining witness to make the points listed above. 
Would it be proper for him to cross-examine the complainant in a 
manner that implies that she consented to go to the defendant’s 
apartment and have sex with him, even though the defendant has 
privately confessed that he raped her? 


c. Statements by lawyers during jury trials 
The advocate-witness rule In general, lawyers may not testify as 


witnesses in cases that they are handling. Rule 3.7 explains this rule 
and states some important exceptions. 


Rule 3.7 Lawyer as Witness ‘© 


Rule language* Authors’ explanation** 

(a) A lawyer shall not act The rule purports to apply only to trials, but the 

as advocate at a trial in advocate-witness rule has been held to apply to all 
which the lawyer is likely to contested proceedings, including hearings on 

be a necessary witness motions at which evidence is taken and evidentiary 
unless: administrative proceedings. This rule is often 
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(1) the testimony relates to 
an uncontested issue; 


(2) the testimony relates to 
the nature and value of 
legal services rendered in 
the case; or 


(3) disqualification of the 
lawyer would work 
substantial hardship on 
the client. 
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(b) A lawyer may act as 
advocate in a trial in 
which another lawyer 


in the lawyer’s firm is 
likely to be called as a 
witness unless precluded 
from doing so by Rule 1.7 
or Rule 1.9. 


*All emphasis added. 


enforced through motions by opposing parties either 
to disqualify a lawyer or to prevent her from testifying 
for her client. 


Example: If the issue is not contested, a lawyer 
attempting to introduce a letter into evidence may 
testify that she received the letter from her client’s 
brother. 


Example: If a lawyer wins a case and is filing a 
petition for attorneys’ fees to be paid by the losing 
party, the lawyer may testify about how much time he 
spent on the case. 


Example: A lawyer who has handled the financial 
affairs of a client with a mental disability might seek 
to testify for the client in a small tax claim where the 
lawyer had personal knowledge of the issues and 
was representing the client pro bono, and no other 
lawyer would accept a case involving such a small 
amount. 


If another lawyer in the advocate’s firm has the same 
information as the advocate, the other lawyer usually 
is not barred from being a witness. 


None of the exceptions to the advocate-witness rules 
excuses a lawyer from the conflict of interest rules, 
although the conflicts rules allow waiver of a conflict 
by informed consent in some circumstances. See 
Comment 7. 


**This and other authors’ explanations draw from the comments to the Model Rules 
and from other sources. They are not comprehensive but highlight some important 


interpretive points. 


Courts sometimes disqualify lawyers from acting as advocates in 
cases in which they may have to give testimony on significant issues 


of fact. 
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FOR EXAMPLE: Victoria Fuller was fired after she took a 
medical leave from her job. She retained attorney Alan Rich to 
represent her in an employment discrimination suit. Rich 
arranged for Collins, a forensic psychiatrist, to testify as an 
expert for Fuller. Collins later resigned as her expert. 

Fuller wanted to sue Collins for breaching his contract by 
failing to provide his report. She hired Rich to handle the case. 
Collins moved to disqualify Rich from representing Fuller, citing 
Rule 3.7. The court disqualified Rich because he “was the only 
person, other than [Collins] who had knowledge of any 
discussions regarding the terms of the agreement” by which 
Collins was retained and was therefore “likely to be a witness 


on a significant issue of fact.” 183 


The comments to Rule 3.7 assert that the advocate-witness rule 
has two purposes. First, it seeks to avoid a situation that could 


“prejudice the tribunal and the opposing party.”'©4 This concern 
apparently relates primarily to jury trials, for it is said that “it may not 
be clear whether a statement by an advocate-witness should be 
taken as proof or as an analysis of the proof.”'®° Second, it seeks to 


avoid “a conflict of interest between the lawyer and client”186 because 
a lawyer who has unprivileged, personal knowledge of a case might 
give testimony that was adverse to the client. This could arise even if 
the lawyer is called as a witness on behalf of the client. If there is a 
conflict, the lawyer must assess whether it is consentable; if it is, “the 
lawyer must secure the client's informed consent, confirmed in 


writing.” 187 


Comments by lawyers appealing to racial or other prejudice 
of jurors Lawyers should avoid attempting to appeal to jurors’ racial 
or other prejudices. The rules of professional conduct address this 
issue in Rule 8.4(g), which states: 


It is professional misconduct for a lawyer to . . . engage in conduct that 
the lawyer knows or reasonably should know is harassment or 
discrimination on the basis of race, sex, religion, national origin, 
ethnicity, disability, age, sexual orientation, gender identity, marital status 
or socioeconomic status in conduct related to the practice of law. This 
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paragraph does not limit the ability of a lawyer to accept, decline or 
withdraw from a representation in accordance with Rule 1.16. This 
paragraph does not preclude legitimate advice or advocacy consistent 
with these Rules. 


A comment cautions that “a trial judge’s finding that peremptory 
challenges [to jurors] were exercised on a discriminatory basis does 


not alone establish a violation of paragraph (g).”168 

Some judges will declare a mistrial or order a new trial if a lawyer 
makes a discriminatory appeal to a jury, but other courts may be 
willing to allow trial lawyers a certain degree of latitude. 


FOR EXAMPLE: Smokers and their survivors sued tobacco 
companies in a Florida state court class action, claiming that 
the nation’s tobacco companies had tortiously caused 
widespread disease, including cancer. The court certified the 
class, estimated to consist of 700,000 Floridians, and the case 
proceeded to trial by a six-person jury that included four 
African Americans. During the closing argument, the plaintiffs’ 
lawyer, Stanley Rosenblatt, told the jury that the tobacco 
companies “study races” and divide consumers into “white” 
and “black.” He told the jury that it could fight “unjust laws” as 
Martin Luther King had done, implying that they could ignore 
the judge’s instructions about the legality of cigarette sales. 
Also, he informed the jury that in the 1960s, “in this building, a 
temple to the law, there were drinking fountains which said 
Whites Only.”1©9 

The jury ruled in favor of the plaintiffs and granted 
damages to the class in the amount of $145 billion. This 
verdict, one of the largest in American history, was reversed on 
appeal. The principal ground for reversal was that the court 
had improperly certified a class. The intermediate appellate 
court also noted that the case had to be reversed because 
“plaintiffs counsel's improper race-based appeals for 
nullification caused irreparable prejudice.”1/2 The Supreme 
Court of Florida largely sustained the denial of class action 
certification but stated with respect to Rosenblatt’s remarks 
that related to race: 
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We condemn these tactics of Mr. Rosenblatt. His attempt to incite 
racial passions was conduct unbecoming an attorney practicing in our 
state courts. Nevertheless, we note that the trial court sustained 
objections to several of these remarks and no motion for mistrial was 
made or curative instruction requested. In addition, there was no 


further race-based argument during the remainder of the closing. 171 


Other restrictions Rule 3.4(e) imposes further limits on what 
lawyers may say in court — particularly restricting comments that 
might prejudice the judgment of juries. 


Rule 3.4(e) Fairness to Opposing Party and 


Counsel 


Rule language* 


A lawyer shall not: . . . in 
trial, allude to any matter 
that the lawyer does not 
reasonably believe is 
relevant 


or that will not be 
supported by admissible 
evidence, 


assert personal 
knowledge of facts in 
issue except when 
testifying as a witness, 


or state a personal 
opinion as to the justness 
of a cause, the credibility of 
a witness, the culpability of 
a Civil litigant or the guilt or 
innocence of an accused; . 


*All emphasis added. 


Authors’ explanation** 


If a witness gives testimony that the presenting 
lawyer knows is not relevant or provable, the lawyer 
should not mention this testimony in her closing 
argument. 


A lawyer should not evade the advocate-witness rule 
by providing factual information to the jury that is 
based on her personal knowledge. If the lawyer must 
state facts within her unique personal knowledge, 
she should attempt to take the stand under one of 
the exceptions to the advocate-witness rule. 


Example: In a closing statement, a lawyer should not 
say that she believes that her client is telling the 
truth. The reason for this rule is probably the concern 
that juries may trust lawyers more than they should, 
given the lawyer’s partisan role; also, the views of 
nontestifying lawyers are not subject to cross- 
examination. 
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**This and other authors’ explanations draw from the comments to the Model Rules 
and from other sources. They are not comprehensive but highlight some important 
interpretive points. 


Can a lawyer communicate his own knowledge or opinions if he 
includes them in questions posed to witnesses? 


No. A jury can obtain information by hearing a question as well as by 
listening to its answer, so a lawyer should not ask an improper or 
objectionable question to plant an idea in the minds of the jurors. 
When two defendants are being tried separately for a crime they 
allegedly committed together, a prosecutor may not call one of them 
to the stand in the trial of the other and ask whether she participated 
in the crime, knowing that the witness will invoke her right not to 
incriminate herself. That tactic could suggest to the jury that the 
witness was guilty even though a jury is not entitled to draw that 


inference from invocation of the right.1/2 


FOR EXAMPLE: In Douglas v. Alabama, the prosecutor called 
co-conspirator Loyd to the stand and had him sworn in. After 
Loyd invoked his right not to incriminate himself, the prosecutor 
had him declared a hostile witness. Then the prosecutor read 
the alleged confession of Loyd, under the guise of asking Loyd 
questions about it, even though he knew that Loyd would refuse 
to answer. Douglas’s lawyer, of course, was unable to cross- 
examine either the prosecutor or Loyd because the prosecutor 
was not a witness and Loyd refused to answer any questions. 
The court held that Douglas’s Sixth Amendment rights had been 


violated. 173 


What consequences might a lawyer face for violating the rules 
against making personal comments on the evidence or asking 
improper questions to prejudice a jury? 


Improper conduct in violation of these rules is usually punished by the 
trial judge. The judge may sustain objections to the lawyer’s improper 
statements, order them stricken from the record, and give corrective 
instructions to the jury (e.g., to disregard the statements). That 
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remedy may not be sufficient if jurors have already heard the lawyer’s 
improper statements or questions. In that event, the court may 
declare a mistrial, or an appellate court might order a new trial. If the 
conduct is repeated, the trial court may order sanctions against the 
lawyer or hold the lawyer in contempt of court. The state bar might 
bring disciplinary proceedings against the lawyer. 


Are there still other limitations on what lawyers may say in 
court? 


Rule 3.5(d) states, “A lawyer shall not engage in conduct intended to 
disrupt a tribunal.” Comment 4 elaborates that lawyers must refrain 
from “abusive or obstreperous” conduct. Even if a judge screams at a 
lawyer or otherwise acts in inappropriate ways, a “judge’s default is 
no justification for similar dereliction by an advocate.” This rule 


applies during depositions as well as in hearings. '“4 


FOR EXAMPLE: Washington State attorney Kathryn Abele 
often got angry in court when things didn’t go the way she 
wanted them to. When a judge ruled against her client in a 
custody case, she became belligerent, made “loud noises that 
to [the judge] sounded like an animal being killed,” screamed, 
yelled, and jumped up and down. When the judge summoned 
security, she announced, “ Tm going to jail. I’m going to jail,’ 
placed her hands over her head, crossed at the wrists as if 
being handcuffed [and] walked out of the courtroom while court 
was still in session, causing the proceedings to come to a halt.” 
She was held in contempt of court. She also was charged with 
violation of the ethics code because she made a false report to 
the Seattle Police Department. She was found to have violated 
Washington’s Rules 3.4(c), 3.5(d), 8.4(b), (c), and (j). She was 
suspended from practice for a year.!/° 


FOR EXAMPLE: Douglas Greenburg had been the district 
attorney of Terrebonne Parish in Louisiana for 11 years and 
then entered private practice. Anthony Lewis, another lawyer, 
occasionally handled cases in Terrebonne Parish. The two 
lawyers represented opposing parties in a contested succession 
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case. During one hearing, Greenburg suggested that “some 
hanky-panky” by Lewis might warrant an award of attorneys’ 
fees to Greenburg’s client. Lewis made some remarks about 
Greenburg. Greenburg called Lewis a “jackass.” Lewis said to 
Greenburg: “Your mother is a jackass.” Then Greenburg 
grabbed Lewis’s suit jacket and they fell to the floor. The judge 
held them both in contempt. Greenburg was found guilty of 
misdemeanor battery, but the jail sentence was set aside after 
Greenburg completed the terms of probation. The disciplinary 
authorities charged Greenburg and Lewis with violation of 
Louisiana Rules 3.5(d) and 8.4(d). The Louisiana Supreme 
Court ultimately ordered a six-month suspension for Greenbug, 
with all but 30 days deferred, subject to some conditions. Lewis 


was publicly reprimanded. !76 


In addition to the ethical rules, rules of evidence, procedural rules 
of particular courts, and the substantive law of a jurisdiction may limit 


what lawyers may say in court.'”” For example, lawyers are generally 
permitted to discuss the law in closing statements but not in opening 
statements. In practice, however, most judges do not strictly enforce 
this rule but allow lawyers to “steer a middle course” and permit them 


to “frame the legal issues” for the jury.178 


Are lawyers permitted to interview jurors after trials to find out 
why they were successful or unsuccessful? 


Rule 3.5 regulates contacts between lawyers and jurors outside the 
courtroom. Lawyers may not influence jurors (or judges) illegally (e.g., 
by bribing them), and they may not communicate with jurors during a 
proceeding unless permitted to do so by law or by the judge. After a 
case is over and the jury has been discharged, a lawyer may talk to 
any juror who is willing to talk to the lawyer. Many lawyers do conduct 
post-trial interviews with jurors to understand how a verdict was 
reached. However, such communication is prohibited if barred by law 
or a court order, or if the juror has stated that she does not want to 
communicate. Finally, a lawyer may not mislead, coerce, pressure, or 
harass jurors. For example, a lawyer may not pretend to be a 
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member of the press in order to find out what happened during jury 
deliberations. 


H. Agreements not to accept future 
cases 


May a lawyer agree, as part of the settlement of a suit, not to 
handle similar cases in the future? 


No. Rule 5.6(b) provides that a lawyer shall not participate in offering 
or making “an agreement in which a restriction on a lawyer’s right to 
practice is part of the settlement of a client controversy.” This 
limitation is intended to protect the independence of lawyers. In the 
settlement of a civil case, the defendant’s lawyer might ask the 
plaintiffs lawyer to agree not to represent other clients who have 
claims against the defendant. The point would be to prevent the 
lawyer from using facts she learned during the first case in other 
cases. Some defendants, or defendants’ lawyers, still try to get 
plaintiffs’ lawyers to agree to terms that would violate the rule. 


FOR EXAMPLE: Andrea Makris, a Fox News associate 
producer, sued anchor Bill O’Reilly for sexual harassment. He 


reportedly settled the case by paying her $9 million. 179 As part 
of the settlement, her lawyer, Benedict Morelli, agreed that he 
and his firm would not represent other women with claims 
against O'Reilly. Professor Leslie Levin termed that clause of 


the settlement a “baldly improper” violation of Rule 5.6.180 


I. Lawyers’ duties in nonadjudicative 
proceedings 
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Up to this point, we have considered only the rules governing lawyers 


who appear in courts or other adjudicative'®! proceedings. However, 
under Rule 3.9, some of these rules also apply when lawyers 
represent clients in legislative hearings, in rulemaking, or in other 
nonadjudicative proceedings before government agencies “in which 
the lawyer or the lawyer’s client is presenting evidence or 
argument.”'®2 The idea is that if a lawyer is involved in presenting 
factual or legal material to a decision maker, the lawyer has a 
responsibility to the decision maker to assure the accuracy of the 
information presented and to conduct himself in a manner that assists 


the administration of justice. 183 


Rule 3.9 Advocate in Nonadjudicative Proceedings 

A lawyer representing a client before a legislative body or 
administrative agency in a nonadjudicative proceeding shall 
disclose that the appearance is in a representative capacity 
and shall conform to the provisions of Rules 3.3(a) through 
(c), 3.4(a) through (c) and 3.5. 


Rule 3.9 does not apply these rules to negotiations with or inquiries to 
government agencies that are unconnected to an “official hearing or 
meeting.” Comment 3 explains: 


It does not apply to representation of a client in a negotiation or other 
bilateral transaction with a governmental agency or in connection with 
an application for a license or other privilege or the client's compliance 
with generally applicable reporting requirements, such as the filing of 
income-tax returns. Nor does it apply to the representation of a client in 
connection with an investigation or examination of the client's affairs 
conducted by government investigators or examiners. Representation in 
such matters is governed by Rules 4.1 through 4.4. 


The Restatement simply provides that in administrative proceedings 
that are adjudicative in nature or in those that involve a government 
agency as a participant, lawyers have the same responsibilities that 
they do in courts. In other types of government proceedings, the 
Restatement concludes that lawyers have the same duties that they 


have when they deal with private persons.1®4 The Restatement 
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candidly notes that “few decided cases have considered a lawyer’s 
obligations in dealing with legislative bodies and administrative 
agencies” and that “the proper classification of a particular 


proceeding may be unclear.”!®° 


1. Perhaps the familiar term “officer of the court” should be taken with a grain of 
salt. Lawyers are allowed to exercise some traditionally public powers. For 
example, in most or perhaps all jurisdictions, they may sign subpoenas as if they 
were court officials. See, e.g., Fed. R. Civ. P 45(a)(3). But lawyers who represent 
clients are not court or government employees, and their primary loyalties are to 
those whom they represent. Another way to frame this idea is to say that lawyers 
have a responsibility to promote the administration of justice. 

2. Charles Fried, The Lawyer as Friend: The Moral Foundation of the Lawyer- 
Client Relation, 85 Yale L.J. 1060, 1086-1087 (1976). 

3. A revised version of this article appears at 2 J. Inst. Study Legal Ethics 131 
(1999). 

4. All the states have similar rules of civil procedure, and most are modeled on 
Fed. R. Civ. P. 11. 

5. Fed. R. Civ. P. 11(b)(2). The importance of permitting good faith arguments for 
outcomes that are inconsistent with existing law cannot be understated. If lawyers 
were not permitted to make such arguments, they could not urge changes in the 
common law and could not ask courts to correct erroneous or outdated precedents. 
The law would become frozen. Because ethical standards encourage American 
lawyers to challenge even recent precedents if they seem wrongly decided, courts, 
including the Supreme Court, can correct their own mistakes relatively quickly. See, 
e.g., Lawrence v. Texas, 539 U.S. 558 (2003) (concluding that statutes making it a 
crime for persons of the same sex to engage in private sexual activity violate the 
Due Process Clause), overruling Bowers v. Hardwick, 478 U.S. 186 (1986). 

6. Fed. R. Civ. P. 11(b)(3). 

7. Lawyers are not fond of conceding that they need discovery to obtain critically 
needed support for their claims. That admission could invite the opposing party to 
resist discovery more vigorously. 

8. Among other changes, the 1993 amendment added the section allowing 
lawyers to file cases that include identified allegations for which they do not yet 
have evidentiary support. 

9. In re Ken David Swindle, Findings and Order of the Ark. S. Ct. Comm. on 
Prof. Conduct, Panel A (July 26, 2018), https://perma.cc/UF2M-SCNQ. 

10. In re Straw, 68 N.E.3d 1070 (Ind. 2017). 

11. Footman v. Cheung, 341 F. Supp. 2d 1218 (M.D. Fla. 2004), aff'd, 139 F. 
App’x 144 (11th Cir. 2005). 

12. Jimenez v. Madison Area Tech. Coll., 2001 U.S. Dist LEXIS 25077 (W.D. 
Wis. Aug. 13, 2001). Nunnery appealed the dismissal. The court of appeals 
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affirmed the lower court decision, found that the appeal was frivolous, and imposed 
additional monetary sanctions. Jimenez v. Madison Area Tech. Coll., 321 F.3d 652 
(7th Cir. 2003). Both courts also ordered that Nunnery’s conduct be brought to the 
attention of the bar disciplinary authorities. 

Nunnery was disbarred in 2011 because he was found to have violated 
numerous rules of professional misconduct in other matters. Bill Novak, Madison 
Attorney Nunnery Loses Law License, Capital Times, June 7, 2011. 

13. If a plaintiff cannot substantiate the basis of a lawsuit, the plaintiff will lose 
the case for not meeting the burdens of production and persuasion. In a civil suit in 
federal court, if the facts alleged in the complaint are not sufficient to persuade the 
judge that the claim is “plausible,” the judge might grant a motion to dismiss the suit 
without allowing discovery, even though Rule 11 suggests that some facts can be 
alleged subject to discovery that will likely produce evidentiary support. Ashcroft v. 
Iqbal, 556 U.S. 662 (2009). For an effort to reconcile Iqbal and Rule 11, see Adam 
Steinman, The Pleading Problem, 62 Stan. L. Rev. 1293, 1331 (2010). 

14. 28 U.S.C. § 1927 (2012). 

15. In some states, the tort is called “wrongful use of civil proceedings.” See, 
e.g., N.W. Nat’l Cas. Co. v. Century III Chevrolet, 863 F. Supp. 247 (W.D. Pa. 1994); 
In re Smith, 989 P.2d 165 (Colo. 1999); Morse Bros. v. Webster, 772 A.2d 842 (Me. 
2001). 

16. See Wal-Mart Stores Inc. v. Goodman, 789 So. 2d 166, 174 (Ala. 2000). 

17. See Independence Plus, Inc. v. Walter, 982 N.E.2d 860 (Ill. App. Ct. 2012). 

18. Restatement § 57, comment d. 

19. Clinton v. Jones, 520 U.S. 681 (1997). 

20. Ex parte proceedings are an exception. See Rule 3.3(d), discussed below. 
Discovery in civil cases and certain rules of criminal procedure, as well as trial court 
subpoenas, may require disclosure of some evidence adverse to one’s own client 
(although even then, evidence protected by attorney-client privilege or the work 
product doctrine may be shielded). 

21. As noted in Chapter 2, Rules 1.2(d) and 4.1 impose additional obligations in 
settings unrelated to litigation. 

22. 475 U.S. 157 (1986). 

23. Id. at 188 (Blackmun, Brennan, Marshall, and Stevens, JJ., concurring). 

24. Id. at 189-190. 

25. 8 U.S.C. § 1158(b)(1)(B)(ii) (2012). 

26. For a discussion of when a lawyer should seek to learn all of the facts of a 
clients case and when a lawyer might properly warn a client not to reveal adverse 
information that the lawyer would be obliged or would have discretion to reveal, see 
Stephen Ellman, Truth and Consequences, 69 Fordham L. Rev. 895 (2000). 

27. Benjamin Weiser, A Down-to-Earth Defense Lawyer with Felonies on 
Resume, N.Y. Times, Oct. 12, 2015; see Allan Haber, Attorney at Law, LinkedIn, 
https://www.linkedin.com/in/allan-haber-53368027 (last visited Sept. 10, 2019). 

28. David Luban, Contrived Ignorance, 87 Geo. L.J. 957, 976-979 (1999). 
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29. Rebecca Roiphe, The Ethics of Willful Ignorance, 24 Geo. J. Legal Ethics 
187, 219 (2011). 

30. Richard N. Proctor, Agnotology: A Missing Term to Describe the Cultural 
Production of Ignorance (and Its Study), in Agnotology: The Making and Unmaking 
of Ignorance 1-33 (Robert N. Proctor & Londa Schiebinger eds., 2008). 

31. Karen W. Arenson, What Organizations Don’t Want to Know Can Hurt, N.Y. 
Times, Aug. 22, 2006. 

32. One scholar explains that outright lies are worse than deception. He argues 
that “a victim who is deceived by a [deliberate] non-lie feels foolish and 
embarrassed, presumably because he believes he has contributed to his own harm 
by drawing unwarranted inferences from misleading premises. By contrast, a victim 
of lies is much more likely to feel ‘brutalized’ . . . by some external force.” Stuart P. 
Green, Lying, Misleading, and Falsely Denying: How Moral Concepts Inform the 
Law of Perjury, Fraud, and False Statements, 53 Hastings L.J. 157, 167-168 
(2001). 

33. Matter of Mitchell, 262 S.E.2d 89 (Ga. 1979). 

34. Sheriff v. Hecht, 710 P.2d 728 (Nev. 1985) (subornation of perjury where a 
lawyer advised a witness to testify falsely that he did not remember a fact); Butler v. 
Texas, 429 S.W.2d 497 (Tex. Crim. App. 1968). 

35. 409 U.S. 352 (1973). 

36. Id. at 358-359. 

37. See, e.g., People v. Cardwell, 2001 WL 1174299 (Colo. July 11, 2001) 
(lawyer suspended for three years for falsely telling the court that his client had no 
prior convictions for driving under the influence of alcohol). 

38. Technomed v. Santiago imposed a monetary sanction of $1,000 against 
attorney Emilio Santiago for misleading a New York trial court by a half-true 
statement. On behalf of a client, Santiago moved for (and received) a default 
judgment, representing to the court that the defendant had neither filed an answer 
to his complaint nor moved for an extension of time. Those statements were true, 
but Santiago failed to mention that the defendant had moved to dismiss. Anthony 
Lin, Lawyer Liable for Malicious Prosecution in Bronx Case, N.Y.L.J., July 1, 2003. 

39. Actually, it involved a client other than the one on whose case Scene 1 is 
based, but we have adapted it so you don’t have to learn a new set of facts. 

40. In re Page, 774 N.E.2d 49 (Ind. 2002). 

41. D.C. Rules of Profl Conduct R. 3.3(b) (lawyer must first try to dissuade the 
client from lying and, if that fails, must move to withdraw, but if the motion is denied, 
the lawyer may allow the client to testify “in a narrative fashion”). In Massachusetts, 
a lawyer who cannot dissuade a defendant from lying should make a motion to 
withdraw to a judge other than the trial judge, but if a trial has already started, the 
lawyer need not make the motion if that would prejudice the defendant. If a motion 
to withdraw is denied, the lawyer may allow the defendant to testify without being 
questioned by the lawyer. Although the client initially tells his story in this unusual 
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manner, he is still subject to ordinary cross-examination. Mass. Rules of Prof’ 
Conduct R. 3.3(e), Comment 10. 

42. Note that Nix decided only that a lawyer’s refusal to permit perjured 
testimony doesn’t violate the defendant’s constitutional rights. Nix therefore left 
states free to adopt ethics rules, such as this one, that direct other solutions to the 
problem of expected false testimony by clients. 

43. D.C. Rules of Prof] Conduct R. 3.3(d) (lawyer should call upon the client to 
rectify a fraud on the tribunal, but if the lawyer is unsuccessful, the lawyer should 
abide by the ban imposed by Rule 1.6 on disclosing confidential information); Mass. 
Rules of Prof] Conduct R. 3.3(e) (in a criminal case, if client will not rectify false 
testimony, the lawyer shall not reveal the falsity to the tribunal). 

44. N.Y. State Bar Ass’n, Op. 837 (2010). The committee noted that in some, but 
not all, circumstances, depending on the precise nature of the falsehood, the 
attorney-client privilege would be inapplicable because of the crime-fraud 
exception. Id. at n. 3. 

45. Stuart Taylor Jr., Legal Community and Top Court Debate Lawyer’s Duty 
When Clients Lie, N.Y. Times, May 5, 1985. As noted in the text at supra nn. 42-43, 
a small minority of jurisdictions (including the District of Columbia) have rules that, 
at least as to criminal cases, give lawyers more leeway when their clients insist on 
lying on the stand, and the Model Rules acknowledge this. Model Rule 3.3, 
Comment 7. 

46. Norman |. Silber, Monroe Freedman and the Morality of Dishonesty: 
Multidimensional Legal Ethics as a Cold War Imperative, 44 Hofstra L. Rev. 1127, 
1149-1152 (2016). 

47. Monroe Freedman, Lawyers’ Ethics in an Adversary System 28, 30 (1975). 

48. ld. at 28-38. 

49. Richard C. Wydick, The Ethics of Witness Coaching, 17 Cardozo L. Rev. 1, 
11-12 (1995). 

50. Id. at 12-13. 

51. Adam Liptak, Crossing a Fine Line on Witness Coaching, N.Y. Times, Mar. 
16, 2006. 

52. There may be relatively little law because information about coaching takes 
place in private, and no one who might complain about it really knows what 
coaching took place. If someone did complain, communications between lawyers 
and their clients are effectively shielded by the attorney-client privilege, and even 
communications with nonclient witnesses are usually protected by the more limited 
work product doctrine. As a result, courts and disciplinary authorities are not likely 
to learn the nature of any pretrial coaching, and it is difficult to find reported cases 
with information about such coaching. 

53. Restatement § 116, comment b. The Restatement adds that this comment 
“is supported by relatively sparse authority but, it is believed, by the uniform 
practice of lawyers in all jurisdictions.” Id. comment b, reporter’s note. 

54. D.C. Bar Legal Ethics Comm., Formal Op. 79 (1979). 
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55. Fred C. Zacharias & Shaun Martin, Coaching Witnesses, 87 Ky. L.J. 1001, 
1015 n. 59 (1998). 

56. Wydick, supra n. 49, at 16. 

57. The appellate court noted that while the lawyers were “persistent and 
aggressive,” they had disclosed that some of the statements they had drafted for 
her had never been discussed with her, and they had warned her to read the 
document carefully. Resolution Trust Corp. v. Bright, 6 F.3d 336 (5th Cir. 1993). 

58. The American Bar Association Section on Litigation endorses the majority 
view. ABA Section of Litigation, Civil Discovery Standard 18(b)(i) (2004) (lawyer- 
client conversations during recesses are permissible and covered by the attorney- 
client privilege). For authorities prohibiting this conduct, see Hall v. Clifton Precision, 
150 F.R.D. 525 (E.D. Pa. 1993) (analogizing depositions to trials and prohibiting 
coaching during either type of proceeding); S.C. R. Civ. P. 30(j)(5) and (6) 
(prohibiting coaching during depositions). For an example where the propriety of the 
conduct depends on the length of the recess, see Del. R. Civ. P. for the Super. Ct. 
30(d)(1) (Such conversations are permitted if the recess lasts longer than five days). 
The different rules and their rationales are discussed in Joseph R. Wilbert, Muzzling 
Rambo Attorneys: Preventing Abusive Witness Coaching by Banning Attorney- 
Initiated Consultations with Deponents, 21 Geo. J. Legal Ethics 1129 (2008). 

59. Actually, Belge, one of the two lawyers for defendant Robert Garrow, had not 
only seen and photographed the evidence, but touched part of it wnen he moved 
some bones that had been carried away by animals. Did he thereby conceal 
evidence, make it easier to discover, or neither? This aspect of his actions 
apparently was not discussed in the judicial opinions on the case. Was it ethically 
significant? Perhaps so: An opinion of the New York State Bar, released four years 
after the case was over, stated that “there could be an appearance of impropriety . . 
. in moving a part of one of the bodies” even if the only purpose in doing so was to 
bring the body part within camera range and not to conceal any evidence.” N.Y. 
State Bar Ass’n, Formal Op. 479 (prepared in 1974 but publication withheld until 
Feb. 28, 1978). 

60. The U.S. Department of Justice Manual has rules that federal prosecutors 
must follow before lawyers’ offices are searched. U.S. Dep't of Justice Manual 9- 
13.420 (Sept. 25, 2018), https://oerma.cc/WF7H-9ZWH. (This was explained in 
Chapter 5.) In addition, Rule 3.8(e) bars a prosecutor from issuing subpoenas to 
lawyers to try to force them to present evidence against their clients unless the 
prosecutor reasonably believes that the information is not protected by privilege, is 
essential to an investigation or prosecution, and is not obtainable by other means. 

61. Restatement § 116, comment c. 

62. Sutch v. Roxborough Memorial Hosp., 151 A.3d 241 (Super. Ct. Pa. 2016). 

63. See 18 U.S.C. § 1512 (2012); see, e.g., Press Release, U.S. Dept. of 
Justice, Defense Lawyer Charged with Witness Tampering in Hate Crime Case 
(May 27, 2015). 
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64. Note, however, that there are some state variations. For example, Virginia 
omits the word “unlawfully” from its rule and adds that obstruction, alteration, or 
concealment is improper only if it was “for the purpose of obstructing a party’s 
access to evidence.” Va. R. of Prof’l Conduct 3.4(a). 

65. ABA, Annotated Model Rules of Professional Conduct 383 (9th ed. 2019). 
This passage refers only to concealment, not destruction, and there is an important 
difference. A lawyer who withholds evidence while making an objection remains 
able to produce it if a tribunal determines that the objection is not valid. 

66. See, e.g., Briggs v. McWeeny, 796 A.2d 516 (Conn. 2002) (affirming a trial 
court’s disqualification of a lawyer who “had violated Rule 3.4 by suppressing 
relevant, discoverable evidence to which the opposing parties and their counsel 
were entitled in accordance with the plaintiff's continuing duty to disclose under 
[Connecticuts] Practice Book § 3-15”). 

67. For examples of cases that recognize the tort, see, e.g., Hazen v. 
Anchorage, 718 P.2d 456 (Alaska 1996); Oliver v. Stimson Lumber Co., 993 P.2d 11 
(Mont. 1999). In contrast, the Supreme Court of California has held that the tort 
does not exist in that state except, perhaps, in favor of a party who could not have 
known about the spoliation during the underlying lawsuit (the suit for which the 
evidence was concealed) and who therefore could not have moved for sanctions or 
other remedies in that case. Cedars-Sinai Med. Ctr. v. Super. Ct., 954 P.2d 511 
(Cal. 1998). 

68. For example, the D.C. Code makes it a crime to destroy or conceal a record, 
document, or other object “with intent to impair its integrity or its availability” for use 
in an “official proceeding” if the defendant knew or had reason to believe that the 
proceeding had begun or was “likely to be instituted.” D.C. Code Ann. § 22-723 
(2015). A defendant accused of violating this law, or a lawyer accused of violating a 
state rule based on Rule 3.4(a), could dispute her intent, the likelihood that a 
proceeding would be instituted, her knowledge or reason to believe that it would be 
instituted, and whether whatever process was foreseeable was an “official 
proceeding.” Obviously a criminal prosecution is such a proceeding. It is less clear 
whether a legislative investigation, the inquiry of a commission, or the institution of 
a civil lawsuit is an “official proceeding” within the meaning of this law. 

69. Gregory C. Sisk, The Legal Ethics of Real Evidence, 89 Wash. L. Rev. 819, 
840-842 (2014). Is Sisk suggesting that a lawyer might return a small quantity of 
narcotics to a client with instructions to destroy it? 

70. These cases all deal with weapons or documents. But sometimes this 
problem is even more extreme. For example, attorney Robert Harris’s client killed 
his neighbor and drove the corpse to Harris’s office. What would you do if you found 
yourself in a situation like that? See Debra Cassens Weiss, Man Drives Truck with 
Dead Neighbor to Lawyer’s Office, Says He Killed in Self-Defense, ABA J., Mar. 5, 
2015. 

71. 394 P.2d 681 (Wash. 1964). 

72. Sisk, supra n. 69, at 868-872. 
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73. 263 F. Supp. 360, 361 (E.D. Va.), aff'd, 381 F.2d 713 (4th Cir. 1967). 

74. Ryder was charged with violation of Canons 15 and 32 of the Canons of 
Professional Ethics of the Virginia State Bar. (Most states at this time had adopted a 
set of canons of ethics, which were later replaced by the Code of Professional 
Responsibility and later by the Rules of Professional Conduct.) 

75. 381 F.2d at 714. 

76. 631 P.2d 46 (Cal. 1981). 

77. 575 P.2d 1200 (Alaska 1978). 

78. Since the plan was not part of a privileged communication from Morrell to 
Cline, the caution in Olwell that the prosecutor should avoid telling the jury that the 
lawyer was ultimately the source of the information was inapplicable. 

79. Mark Hansen, Hand It Over, ABA J., Dec. 2005. 

80. The duty to turn physical evidence over to prosecutors “includes such 
material as documents and material in electronically retrievable form used by the 
client to plan the offense, documents used in the course of a mail-fraud violation, or 
transaction documents evidencing a crime.” Restatement § 119, comment a. 

81. 18 U.S.C. § 1503 (2006); see United States v. Rasheed, 663 F.2d 843 (9th 
Cir. 1981). 

82. Arianna Berg & Jeffrey Levinson, Obstruction of Justice, 37 Am. Crim. L. 
Rev. 757, 767 (2000). 

83. 18 U.S.C. § 1519 (2012). In 2015, the Supreme Court decided that this 
statute should be interpreted not to include all tangible objects (in that case, 
unlawfully caught fish thrown overboard to avoid detection). It concluded that the 
term “tangible object” in the law refers only to objects used to record or preserve 
information. Yates v. United States, — U.S. —, 135 S. Ct. 1074 (2015). 

84. Note, however, that none of the opinions discussed above directly construe 
Rule 3.4. All of them predate the ABA's initial adoption of Rule 3.4 in 1983. Also, 
these decisions arise from only a few jurisdictions. Most states do not have reported 
decisions on these issues. Nevertheless, these four cases have been important in 
establishing the principles articulated here. 

85. People v. Meredith, 631 P.2d 46, 53 (Cal. 1981). 

86. Id. at 54. 

87. Rule 3.4, Comment 2. 

88. State v. Olwell, 394 P.2d 681, 684 (Wash. 1964). 

89. Sisk, supra n. 69; Stephen A. Gillers, Guns, Fruits, Drugs and Documents: A 
Criminal Defense Lawyer’s Responsibility for Real Evidence, 63 Stan. L. Rev. 813, 
846 (2011). 

90. Morrell v. State, 575 P.2d 1200 (Alaska 1978). 

91. Olwell, 394 P.2d at 685. 

92. See D.C. R. of Prof. Conduct 3.4, Comment 5; Letter from Fred Grabowski, 
Bar Counsel, to Lawrence Fleischman (Mar. 28, 1985), quoted in Norman Lefstein, 
Incriminating Physical Evidence, the Defense Attorney's Dilemma, and the Need for 
Rules, 64 N.C. L. Rev. 897, 937 n. 199 (1986). 
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93. Cf. Restatement § 119 (affirming the lawyer’s duty to turn over physical 
evidence of “a client crime” to authorities). 

94. Deborah L. Rhode & David Luban, Legal Ethics 341-342 (5th ed. 2009). 

95. E.g., Fed. R. Civ. P. 26 et seq., and particularly R. 26 and R. 34. 

96. Rule 3.4(a), discussed in the text, prohibits destruction of documents, and 
Rule 3.4(c) bars a lawyer from knowingly disobeying an obligation under the rules 
of a tribunal (including discovery rules), except for an open refusal based on an 
assertion that no valid obligation exists. 

97. See, e.g., Fed. R. Civ. P. 26(a)(1), requiring disclosure without a prior 
request of a copy of, or a description by category and location of, all documents, 
data compilations, and tangible things in the possession and control of the party 
and that the disclosing party may use to support its claims and defenses, unless 
solely for impeachment, and any liability insurance agreement that may make an 
insurance company liable to satisfy a judgment. Note that the party is not obligated 
to disclose the existence of documents that would contradict its claims and 
defenses (i.e., the damaging documents that the other side’s lawyers would most 
like to inspect). 

98. See generally Restatement § 118, comment c. 

99. Id. 

100. See Stephanie F. Stacy, Litigation Holds: Ten Tips in Ten Minutes (undated 
blog), https://perma.cc/3J6T-D72E. 

101. Restatement § 118, comment c. 

102. See, e.g., Fed. R. Civ. P. 26. 

103. See, e.g., id. 26(g), 30(d)(2), and 37. 

104. Allied Concrete Co. v. Lester, 736 S.E.2d 699 (Va. 2013); Matter of 
Matthew B. Murray, Va. Bar Disciplinary Bd. (2013), 
http://www.vsb.org/docs/Murray-092513.pdf; Debra Cassens Weiss, Lawyer Agrees 
to Five Year Suspension for Advising Client to Clean Up His Facebook Photos, ABA 
J., Aug. 7, 2013. By contrast, several bar opinions advise that Rule 3.4 is not 
violated if, before any litigation has been initiated, a lawyer advises a client to 
delete from social media information that may be relevant to foreseeable lawsuits, 
provided that the information is preserved and that no other state laws or rules 
against destruction of evidence are violated. See, e.g., Fla. Bar Prof’l Ethics 
Comm., Op 14-1 (Oct. 16, 2015) (citing similar opinions from New York, North 
Carolina, and Pennsylvania). 

105. Nor were the 1970s very different from the 1960s. For a first-person 
account of one of the authors’ personal encounters with the horrors of a broken 
discovery system (in the New York state courts), see Philip G. Schrag, Bleak House 
1968: A Report on Consumer Test Litigation, 44 N.Y.U. L. Rev. 115 (1969). 

106. Bringing Legal Realism to the Study of Ethics and Professionalism, 67 
Fordham L. Rev. 697, 703 (1998). Professor Frenkel is the Morris Shuster Practice 
Professor of Law at the University of Pennsylvania Law School. Professor Nelson is 
a professor of sociology at Northwestern University and the MacCrate Research 
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Chair of the American Bar Foundation. Professor Sarat is the William Nelson 
Cromwell Professor of Jurisprudence and Political Science and the chair of Law, 
Jurisprudence, and Social Thought at Amherst College. 

107. The Discovery Process as a Circle of Blame: Institutional, Professional, 
and Socio-Economic Factors That Contribute to Unreasonable, Inefficient, and 
Amoral Behavior in Corporate Litigation, 67 Fordham L. Rev. 773, 776, 782, 801 
(1998). Nelson is a professor of sociology at Northwestern University and served as 
the director of the American Bar Foundation from 2004 to 2015. 

108. Later in his article, Professor Nelson describes some of the changes, 
including new insistence by corporations’ inside counsel during discovery that 
outside counsel could obtain information only from a limited number of the 
corporation’s personnel; more lawyers in practice and more “one-shot” litigation, so 
that lawyers and judges in any city do not have ongoing relationships with each 
other; more work at a “frenetic pace” under the pressure of imminent deadlines; 
less training and guidance of associates than previously because firms expect 
younger lawyers to move from one firm to another, causing partners to think of 
discovery work as “deposition camp” for associates; the lack of information flow 
within firms (referred to as the absence of “deposition police”); the hierarchical 
structure of large firms, which made some associates reluctant to report misconduct 
for fear of adverse effects on their careers; and the decline in loyalty: by clients to 
particular firms, partners to partners, and law firms to their associates, causing 
everyone to care less about law firms’ institutional reputations for ethical conduct. 
Id. at 782-787. 

109. Enactments of Professionalism: A Study of Judges’ and Lawyers’ Accounts 
of Ethics and Civility in Litigation, 67 Fordham L. Rev. 809, 822-823 (1998). 

110. Working Without a Net: The Sociology of Legal Ethics in Corporate 
Litigation, 67 Fordham L. Rev. 837, 863, 872 (1998). Professor Suchman teaches 
sociology at Brown University. 

111. Matthew Salzwedel, The Motion to Compel: Think Tactically & Keep it 
Simple, Lawyerist (Jan. 27, 2017), https://perma.cc/UUZ4-JBF2. 

112. Like its federal counterpart, State Court Rule 34 says that any party may 
serve a request on another party to inspect and copy any designated documents. 
Under Rule 26, the documents must be relevant to the claim or defense of any 
party. The party who is served must either state that inspection and copying will be 
permitted as requested or object and state the reasons for the objection (e.g., that 
the request is not relevant to the issues in litigation or that compliance would be 
overly burdensome). If an objection is made to part of the request, the inspection 
must go forward as to the remainder. If the requested party objects or fails to 
respond to any part of the request, the requesting party may move to compel 
discovery. Finally, under Rule 26(g), if, without substantial justification, a party 
makes a disclosure that is not “complete and correct,” the court must impose “an 
appropriate sanction.” 
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113. “Disclosure” refers to lawyers’ revelations of fact that are required by 
procedural rules even when no discovery has been requested, such as disclosure 
under Fed. R. Civ. P. 26(a)(1) of documents on which a party will later rely. As 
discussed in Chapter 12, prosecutors also have an ethical obligation under Rule 
3.8(d) to disclose any exculpatory evidence to criminal defendants. The term 
“discovery” refers to providing information, as required by court rules, in response to 
requests. 

114. See Rules 3.3(a)(1), (a)(3), and (b). 

115. Restatement § 111, comment c. 

116. Id. 

117. Matter of Thonert, 733 N.E.2d 932 (Ind. 2000). 

118. Rule 1.0(f). 

119. Restatement § 112, comment b. The Restatement doesn’t cite authority, but 
presumably the theory is that these protections ordinarily take precedence over 
other law, as in the “Buried Bodies” case discussed in Chapter 4, unless the state 
legislature explicitly narrows their scope. 

120. Except for applications for protection orders in domestic violence cases, 
which very often arise as emergencies, ex parte applications are rare because Fed. 
R. Civ. P. 65 (and state rules based on it) allow them only if irreparable injury would 
occur to the party seeking the order before the adverse party can be heard in 
opposition and the lawyer seeking the order certifies in writing the reasons why 
notice to the other side should not be required. 

121. Rule 3.3, Comment 14. 

122. See Thomas Katsiotas, The Last Days of Social Security Disability: How 
the Social Security Administration’s Policies on the Submission of Adverse 
Evidence and Non-attorney Representation Have Contributed to Its Institutional 
Failure, 63 Buff. L. Rev. 685 (2015), citing data from the Social Security Advisory 
Board. 

123. For the procedures governing Social Security hearings, see 20 C.F.R. §§ 
404.936-404.961 (2018). 

124. The documentation may be equivocal; for example, if the clients doctor 
was trying to minimize his description of an illness to encourage his patient to get 
back on her feet, or if the client was injured on the job and was examined by a 
doctor hired by the employer who was trying to show that the injury was minor. 

125. See Vt. Bar Ass’n Prof'l Responsibility Comm., Advisory Ethics Op. 95-08. 

126. New York City Bar Ass’n Comm. on Prof’! & Judicial Ethics, Lawyer’s Duty 
to Disclose Material Adverse Facts in Ex Parte Proceedings, No. 2019-1. Rule 
3.3(d) also applies, the committee concluded, to proceedings when an adverse 
party was not legally permitted to appear, such as a hearing on a prosecutor’s 
application for an arrest warrant or a search warrant. Id. 

127. Presumably, the committee was referring to the fact that before a Social 
Security claim is heard by an ALJ, the government makes an initial determination 
on the application for benefits. If the claim is denied, the claimant may request 
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reconsideration of the decision, and the government (a state agency delegated by 
the Social Security Administration) does another evaluation of the claim. The 
government's prior determinations are available to the ALJ. See Robert E. Rains, 
Professional Responsibility and Social Security Representation: The Myth of the 
State-Bar Bar to Compliance with Federal Rules on Production of Adverse 
Evidence, 92 Cornell L. Rev. 363, 366 (2007). 

128. New York City Bar Ass'n, supra n. 126. 

129. The New York City ethics opinion did not mention other applicable law. 

130. 42 U.S.C. § 1320a-8 (2012) (emphasis added). 

131. 20 C.F.R. § 404.1512 (2018) (emphasis added). 

132. See Robert W. Pratt, Developing the Record in Disability Cases: A 
Conundrum for Lawyers and Judges, Soc. Sec. News (Spring 2015) at 4, 16, 
https://perma.cc/AGL2-R9JD. 

133. Id. at 16. 

134. Id. 

135. Under the Supremacy Clause in the U.S. Constitution, if there is a conflict 
between state and federal law, federal law takes priority. See Rains, supra n. 127, 
at 392, citing Sperry v. Fla. ex rel. Fla. Bar, 373 U.S. 379, 385 (1963). 

136. Sperry, 373 U.S. at 380. 

137. A similar provision in the judges’ code of professional responsibility 
imposes on them the obligation to avoid ex parte communications. Model Code 
Jud. Conduct R. 2.9 (2011); see also Rule 3.3(d). 

138. Subway Restaurants Inc. v. Kessler, 970 P.2d 526 (Kan. 1998). 

139. A judge who responds to such an inquiry has a duty to inform all other 
parties of the substance of the communication. Model Code Jud. Conduct R. 2.9(A) 
(1)(b). 

140. Randall T. Shepard, Judicial Professionalism and the Relations Between 
Judges and Lawyers, 14 Notre Dame J.L. Ethics & Pub. Pol’y 223, 228 (2000). 

141. For an analysis of the merits of various state judge selection systems, see 
Judith L. Maute, Selecting Justice in State Courts, 41 S. Tex. L. Rev. 1197 (2000). 

142. See Model Code Jud. Conduct R. 2.11(A)(4). 

143. A Wisconsin statute limits individual contributions to campaigns for trial 
judges in large cities to $3,000. Wis. Stat. § 11.26 (2015). In contrast, Texas allows 
a political action committee to contribute up to $52,000 to a trial judge’s campaign, 
with the limit depending on the population of the judicial district. Nat'l Ctr. for State 
Courts, Judicial Campaigns and Elections, 
http://www.judicialselection.us/judicial_ selection/campaigns_and_elections/campaig 
n_financing.cfm?state= (last visited Sept. 10, 2019). Critics charge that large 
campaign contributions by lawyers influence the outcomes of litigation there. See 
Texans for Public Justice, Pay to Play: How Big Money Buys Access to the Texas 
Supreme Court (2001), http://info.tpj.org/docs/2001/04/reports/paytoplay/ (Texas 
Supreme Court justices receive 52 percent of their campaign contributions from 
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litigants and lawyers, and contributors account for 70 percent of the petitions that 
the court accepts for review). 

144. Gentile v. State Bar Nev., 501 U.S. 1030 (1991). 

145. Id. at 1043. 

146. ABA, A Legislative History: The Development of the ABA Model Rules of 
Professional Conduct, 1982-2013, at 511 (2013). 

147. The Nevada rule that was declared void for vagueness by the Supreme 
Court (and which was almost identical to the ABA Model Rule at that time) included 
this list of potentially prejudicial types of statements in the black-letter rule rather 
than in the comment, but also stated that statements on the list ordinarily would be 
likely to result in material prejudice. Gentile, 501 U.S. at 1060-1061. 

148. In 2016, Maryland amended its Rule 3.6 to mirror the language of Model 
Rule 3.6. 

149. The court wrote, “In this case, we consider ‘information in a public record’ 
to include anything in the public domain, including public court documents, media 
reports, and comments made by police officers.” Attorney Grievance Comm'n v. 
Gansler, 835 A.2d 548, 567 (Md. 2003). 

150. Gansler, 835 A.2d 548. Professor Lerman offered pro bono expert 
testimony at the disciplinary hearing in Maryland on behalf of Gansler. Her 
testimony focused only on Maryland’s version of Rule 3.6, which had not been 
amended after the Gentile case and was arguably void for vagueness for the same 
reasons that the Gentile decision articulated. See In re Gansler, 889 A.2d 285 (D.C. 
2005). Apparently, the court decided there was sufficient clarity in the Maryland rule 
to impose a sanction for violation. Gansler became a partner at the Cadwalader firm 
in Washington, D.C., https://perma.cc/JY8H-9CQV. 

151. Gerald M. Stern, The Buffalo Creek Disaster 104 (2d ed. 2008). 

152. Bochetto v. Gibson, 860 A.2d 67 (Pa. 2004). This appears to be a minority 
view and was adopted over a dissent that pointed out that reporters could as easily 
obtain litigation documents from court clerks. 

153. Julia Creswell, Court Upholds Case Dismissal in Ford Harassment Lawsuit, 
N.Y. Times, Aug. 2, 2006. 

154. Michele DeStefano Beardslee, Advocacy in the Court of Public Opinion, 
Part |: Broadening the Role of Corporate Attorneys, 22 Geo. J. Legal Ethics 1259 
(2009). 

155. Guerrini v. Statewide Grievance Comm., 2001 WL 417337 (Conn. Super. 
Ct. Nov. 28, 2001). 

156. Restatement § 106, comment c, reporter’s note. 

157. Id. comment c. 

158. Id. 

159. ABA, Criminal Justice Standards, Defense Function Standard 4-7.6 (3d ed. 
1993). 

160. Robert Draper, The Military’s Rough Justice on Sexual Assault, N.Y. Times, 
Nov. 26, 2014 (magazine). 
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161. The reference in the title is a quotation from Justice Byron White: 


“[D]efense counsel has no . . . obligation to . . . present the truth. Our system 
assigns him a different mission. . . . If he can confuse a witness, even a truthful one 
. . . that will be his normal course. . . . [A]s part of the duty imposed on the most 


honorable defense counsel, we countenance or require conduct which in many 
instances has little, if any, relation to the search for truth.” United States v. Wade, 
388 U.S. 218, 256-258 (1967) (White, J., concurring). 

162. The version of the “lawyer as witness” rule in Restatement § 108 is slightly 
different from the version in the Model Rules. For example, the Restatement 
version prohibits a lawyer from representing a client in any case in which the lawyer 
“is expected to testify for the lawyer’s client” or one in which the lawyer does not 
intend to testify but (i) the lawyer’s testimony would be material to establishing a 
claim or defense of the client, and (ii) the client has not consented . . . to the 
lawyer’s intention not to testify.” Rule 3.7 applies where the lawyer “is likely to be a 
necessary witness.” Restatement § 108, comment c. 

163. Fuller v. Collins, 114 App. Div. 3d 827 (N.Y. 2d Dept. 2014). 

164. Rule 3.7, Comment 1. 

165. Id. Comment 2. 

166. Id. Comment 1. 

167. Id. Comment 6. 

168. Rule 8.4, Comment 5. 

169. Robert A. Levy, Tobacco Class Decertified in Florida, Sanity Restored, The 
Hill, June 11, 2003. 

170. Liggett Grp. Inc. v. Engle, 853 So. 2d 434 (Fla. Dist. Ct. App. 2003). 

171. Engle v. Liggett Grp., Inc., 945 So. 2d 1246, 1273 (Fla. 2006). 

172. See Restatement § 107, comment c. Many judges will sanction prosecutors 
for deliberately engaging in this conduct. E-mail from Ellen Yaroshefsky, Clinical 
Prof. of Law & Director, Jacob Burns Center for Ethics in the Practice of Law, to the 
authors (Apr. 24, 2007). 

173. Douglas v. Alabama, 380 U.S. 415 (1965). 

174. Rule 3.5, Comment 4. 

175. In re Disciplinary Hearings Against Abele, 358 P.3d 371 (Wash. 2015). 

176. In re Greenburg, 9 So. 3d 802 (La. 2009). 

177. Restatement § 107, comment a. 

178. Steven Lubet, Modern Trial Advocacy 315 (student ed. 2000). 

179. See First Amended Complaint, f 15, in Bernstein v. O'Reilly, Case 1:17-cv- 
09483-DAB (S.D.N.Y. Dec. 21, 2017), https://perma.cc/2GUX-4RKF (a suit for 
defamation by Makris and other women). 

180. Lauren Johnston, O’Reilly Sued for Sexual Harassment, CBS News, Oct. 
13, 2004, https://perma.cc/8Y95-FPG8; Mindy L. Rattan, Bill O’Reilly Settlement 
Raises Issues for Lawyers, Bloomberg Law, Apr. 6, 2018, https://perma.cc/9P25- 
BTRS. Rattan explains that the agreement came to light because O’Reilly’s lawyer 
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in another case against him, brought by a different lawyer, tried to file the Makris 
settlement agreement under seal, but the judge made the agreement public. 

181. Adjudication refers to a proceeding whose purpose is to decide a case 
involving a specific set of persons or facts. Rule 3.3 specifically refers to 
proceedings before “tribunals.” Rule 1.0(m) defines “tribunal” as follows: 

a court, an arbitrator in a binding arbitration proceeding or a legislative body, 
administrative agency or other body acting in an adjudicative capacity. A legislative 
body, administrative agency, or other body acts in an adjudicative capacity when a 
neutral official, after the presentation of evidence or legal argument by a party or 
parties, will render a binding legal judgment directly affecting a party’s interests in a 
particular matter. 

182. Rule 3.9, Comment 3. 

183. Id. Comment 1. 

184. Agency adjudications (such as proceedings before a zoning board to 
determine the proper zoning for a client’s property) are of the first type, while 
consideration of legislation is of the second variety. Restatement § 104. 

185. Id. comments b and d. 
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CHAPTER 12 


OR ee ci > 


Lawyers’ Duties 
to Adversaries and 
Third Persons 


A. Communications with lawyers and 
third persons 


Deception of third persons 

Restrictions on contact with represented persons 
Restrictions on contact with unrepresented persons 
Respect for the rights of third persons 
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B. Duties of prosecutors 


1. Undercover investigations 

2. The basis for charging a suspect 

3. A prosecutor’s duty to reveal exculpatory evidence 

4. Aprosecutor’s duty with respect to unreliable 
evidence 

5. A prosecutor’s duty to avoid improper pretrial 
publicity 

6. Enforcement of ethical rules against prosecutors 
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C. Conduct prejudicial to the 
administration of justice 


D. Are lawyers really too zealous? 


Chapters 3 through 10 discussed lawyers’ duties to clients. Chapter 
11 explained their duties to courts and to other tribunals in which they 
appear. This chapter explores lawyers’ duties to third persons such 
as adversaries, witnesses, and the justice system. 


A. Communications with lawyers and 
third persons 


When lawyers communicate with others on behalf of clients outside of 
“proceedings,” Rules 4.1 through 4.4 apply. Some of the obligations 
are very similar to those that apply in proceedings, but others are 
quite different. 


1. Deception of third persons 


a. The duty to avoid material false statements 


Rule 4.1(a) Truthfulness in Statements to Others 

In the course of representing a client a lawyer shall not 
knowingly . . . make a false statement of material fact or 
law to a third person.... 


Rule 4.1(a) is similar to the first part of Rule 3.3(a)(1) — both rules 
instruct lawyers not to lie. While Rule 3.3 applies only to proceedings 
before tribunals, Rule 4.1(a) applies whenever a lawyer is 
representing a client, such as when the lawyer is talking to a potential 
witness or an opposing lawyer. 
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FOR EXAMPLE: Criminal defense lawyer Thomas Broderick’s 
son was charged with battery in Florida. The prosecutor agreed 
to defer prosecution. Two years later, the son was arrested in 
Indiana for driving while intoxicated. Broderick, acting as his 
son’s lawyer, asked the Indiana prosecutor to defer prosecution 
so that the matter could be resolved without a conviction. The 
prosecutor did not ask about prior arrests; Broderick did not 
mention the Florida charge. The administrator of Indiana’s 
deferred prosecution program drafted and gave Broderick and 
his son a three-page “deferral agreement” to sign. Broderick 
and his son signed the agreement without reading it. The 
agreement included an incorrect statement that his son had no 
prior arrests. Even though Rule 4.1 prohibits only false 
statements that are made “knowingly,” Broderick was publicly 
reprimanded for violating this rule and Rule 8.4. The court said 
that under the circumstances (where Broderick had criminal 
defense experience), willful ignorance of the content of the 
statement he signed was no defense to the charge of violating 


the rule. 


Rule 4.1 also differs from Rule 3.3 in that Rule 3.3 bars a lawyer from 
making any false statements to tribunals, while Rule 4.1 prohibits only 
“material” false statements of fact or law to third persons. Rule 8.4(c), 
which prohibits lawyers from engaging in conduct involving 
“dishonesty, fraud, deceit or misrepresentation,” has no qualifier 
excusing false statements that are not “material.” 


PROBLEM 12-1 


EMERGENCY FOOD STAMPS 


William Simon, a former legal services advocate, is Arthur 
Levitt Professor of Law at Columbia University. This problem 
is his account of one of his cases, excerpted from a law 


review article.2 
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One Friday in 1980, a man named Jessie Rogers walked into 
our legal aid office in Boston to complain that he had just been 
denied “emergency” food stamps by the neighborhood welfare 
office. He had been released from prison the prior day. The 
prison authorities had arranged temporary lodging for him in a 
small room with primitive cooking facilities, given him a little 
cash, and told him he could receive food stamps on application 
at the welfare office. A social service agency would assess him 
for employment the following week. 

The prison authorities’ expectation that he would receive 
food stamps was not unreasonable. Statutes and regulations 
entitled financially eligible people in Rogers’s residential 
circumstances to an “over-the-counter” issue of stamps on 
application if they were in “immediate need.” The application 
process called for various documents, such as proof of 
residence and a Social Security card, which Rogers had 
satisfied. He was, however, unable to satisfy one of the 
demands: He did not have a “picture ID,” and neither he nor 
the welfare worker to whom he applied knew how he could get 
one in less than five days. Although the regulations stated that 
documentation requirements should be waived in cases of 
“immediate need” where there was a reasonable explanation 
of inability to comply, the worker told Rogers that he could not 
receive any benefits until he could produce the “picture ID.” 

On hearing Rogers’s story, our paralegal telephoned the 
welfare worker to argue that Rogers was entitled to a waiver of 
the ID requirement. While the paralegal waited, the welfare 
worker went to consult the office director and returned to 
confirm the office’s refusal to provide benefits. When Rogers 
and the paralegal told me their stories, | called the office. The 
welfare worker told me that the director had instructed her not 
to grant benefits without a “picture ID.” | asked to speak to the 
director. The worker, after hesitating suspiciously, said that the 
director had “left for the day.” The paralegal did not believe 
this: “They're stonewalling. They hate to waive documentation. 
On Monday, when we finally get to see the director, he’ll claim 
that the worker never told him Mr. Rogers was in immediate 
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need. In the meantime, they'll have had the satisfaction of 
jerking Mr. Rogers and us around.” 

| proposed that the paralegal call the office back and, in a 
secretarial tone, tell the receptionist that Theresa Taylor 
wished to speak to the director. Theresa Taylor was the 
welfare department district manager to whom the office 
director reported. It worked. Within seconds, the office director 
came on the line. His initially obSequious tone became first 
irritated and then sheepish as | explained who | was and why 
his office was clearly obliged to issue stamps immediately to 
Rogers. Vindicating our paralegal, the director said with ineptly 
feigned surprise, “Oh, he’s in immediate need! He should have 
told us that.” He finally agreed to yield up the stamps that 
afternoon. 


1. A Massachusetts rule in effect at the time these events took 
place imposed the same obligation that Rules 4.1 and 8.4(c) 
impose now. Did Professor Simon violate those rules? 

2. If so, did he do the right thing? 


What about false statements by clients? If a lawyer knows that 
her client is lying in her presence to someone other than a court, 
must the lawyer ask the client to tell the truth or tell the third 
party herself? 


As we have seen, if a lawyer knows that her client or any witness she 
presents is lying to a tribunal or in a pretrial deposition, Rule 3.3(b) 
requires the lawyer to take remedial measures, which could include 
informing the tribunal if the client refuses to correct the record 
himself. Also, even if the client is not testifying before a tribunal, the 
lawyer must withdraw from representing a client who is using the 
lawyer’s services (Such as documents prepared by the lawyer) to 
perpetrate a fraud.° But what are a lawyer’s obligations if the lawyer 
knows that the client is providing false information to a third party, but 
no proceeding has commenced, and the client is not using the 
lawyer’s services to perpetrate a fraud? 
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Suppose that in the course of a criminal investigation, the police 
question a suspect in his lawyer’s presence, and the lawyer knows 
that her client is providing incorrect information. The lawyer probably 
would be foolish to allow her client to lie under these circumstances 
because the client could be charged with obstruction of justice. The 
lawyer would be well-advised to interrupt the questioning, take her 
client aside, and advise him to tell the truth or at least to stop talking. 
However, if the lawyer does not do so, or if the client refuses to 
accept her advice, no rule appears to require the lawyer to correct the 
record. Nevertheless, a lawyer could be disciplined for sitting by 
silently while a client perpetrates a fraud, particularly if any action by 
the lawyer could be construed as participation in the fraud. 


FOR EXAMPLE: David Austern, a lawyer, represented the 
seller at a real estate closing. The buyers feared that once they 
closed the sale, the seller would not complete work on the 
apartment units it was selling. They insisted that the seller give 
Austern a check for $10,000 to be held in escrow to guarantee 
completion. Austern accepted the check, but his client told him 
privately that the check was worthless because there was no 
money in the account. Nevertheless, Austern went ahead with 
the closing without informing the buyers that the check had no 
backing. Austern delayed opening the escrow account until two 
months later, when he received a good check. Austern was 
charged with violating the D.C. ethics code “by engaging in 
conduct involving dishonesty and misrepresentation and by 
counseling or assisting a client in conduct that the lawyer knows 
to be illegal or fraudulent.” He was publicly censured for 
assisting his client in a fraud; the District of Columbia Court of 
Appeals said that he should have withdrawn, but instead he 
“used his status as an attorney to lend legitimacy to a 


transaction which had none.”4 


b. Lawyers’ duties of truthfulness in fact 
investigation 
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A lawyer is obliged to undertake a “reasonable” inquiry before filing a 
suit. Even if this were not required, simple economics would compel 
most lawyers to investigate potential suits before filing them to avoid 
investing time and money in lawsuits that have little chance of 
success. Discovery under court rules is unavailable before a case 
begins, so lawyers must investigate cases privately. Sometimes the 
needed investigation can be accomplished through interviews with 
witnesses and collection of available documents. But in some cases, 
lawyers or their investigators believe that they can obtain the required 
information only by misrepresenting their identity or the purpose of 
their inquiry. 

Suppose an aspiring tenant believes that the landlord of a 
desirable building rejected his application to rent an apartment 
because the tenant is African American. If questioned, the landlord 
would almost surely deny that his motivation was unlawful racial 
discrimination. A lawyer might want to test the landlord’s willingness 
to rent to African Americans by sending, for example, four 
investigators — two of them white and two of them black — to pose 
as possible tenants and fill out rental applications, giving similar 
family information and credit histories. If the landlord agreed to sign 
leases with the white applicants but not the black applicants, this 
would substantiate the claim of discrimination. 

The testing process requires that the lawyer direct his 
investigators to lie about their interest in renting apartments in the 
building, and probably also about their identities, families, and credit 
histories. Rule 8.4(a) states that it is professional misconduct for a 
lawyer to violate one of the rules or to “knowingly assist or induce 
another lawyer to do so” or to “do so through the acts of another.” So 
if the lawyer could not ethically do this work himself, he cannot enlist 
another person to do it either. Do Rules 4.1 and 8.4(c) preclude the 
use of testers?° 

Similar issues arise in other types of litigation. For example, a 
person contemplating litigation might use deception to seek proof that 
another person is violating her trademark, breaching a contract, or 
engaging in unfair competitive tactics. 
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The Beatles Club case 


A lawyer for Yoko Ono Lennon posed as a consumer to investigate a 
possible trademark violation. The International Collectors Society 
(ICS) sold foreign postage stamps bearing pictures of celebrities, 
including the Beatles. Lennon sued ICS to enjoin the sales, claiming 
that the stamps included copyrighted photographs. ICS agreed to a 
judgment ordering it to terminate the sales, but permitting ICS to sell 
off a few thousand stamps to persons who had purchased Beatles 
stamps in the past and were thereby members of the 
“Beatles/Lennon Club.” Two months later, Dorothy Weber, one of 
Lennon's lawyers, called ICS, posing as a consumer named Dorothy 
Meltzer. She bought stamps over the phone. At Weber’s direction, her 
secretary and several investigators also posed as consumers who 
were not club members. They too were able to buy stamps over the 
phone. Lennon then sought to hold ICS in contempt for violating the 
consent decree. ICS defended, arguing (among other things) that 
Lennon should not be able to enforce the court’s order because 
Weber had violated Rule 8.4(c). Professor Bruce Green of Fordham 
Law School filed a statement on behalf of Lennon, arguing (as an 


ethics expert) that Weber had not violated the rule.© 

The court refused to find Weber in contempt. Relying heavily on 
Green’s statement, the court noted that courts had not condemned 
lawyers who directed undercover agents in criminal cases or 
antidiscrimination testers, and it acknowledged that private lawyers 
sometimes had to use undercover investigators when it would be 


difficult to discover the violation by other means.’ But cases like the 
Beatles case do not necessarily permit deceit in other types of 
investigation. 


FOR EXAMPLE: A lawyer for Uber wanted to dig up derogatory 
information about a plaintiff who had made an antitrust claim 
about the company. Uber hired an unlicensed investigator who 
visited the plaintiff's landlord, pretended to be working on a real 
estate project, and asked the landlord questions about what 
steps he took to vet prospective tenants. The purpose of the 
questions was to obtain information about the plaintiff. The 
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landlord informed the plaintiff, who made a discovery request for 
the investigator’s reports. The defendant claimed work product 
protection. The court invoked the crime-fraud exception to deny 
protection to the investigators reports because using the 


unlicensed investigator was a misdemeanor.® It distinguished 
the Beatles Club case, noting that the plaintiff was not being 
investigated for any alleged misconduct. The court mentioned 
Rule 4.1 in passing but did not decide whether it had been 


violated.’ 


PROBLEM 12-2 


INSURANCE CLAIMS 


This problem is based on events that occurred in a state on 
the West Coast. 


You represent many chiropractors in your community. In recent 
years, their patients have often been denied insurance 
coverage for claims that should have been paid. Many of these 
patients are poor and could no longer receive treatment after 
their claims were denied. 

After talking with a dozen or more chiropractors who all told 
the same story, you decided to investigate. You collected 
documents from these clients showing what claims were filed 
and which insurers had denied them. It turns out that all the 
insurance companies that denied coverage of apparently valid 
claims used one contractor, West Coast Medical Review 
(WCMR), to review the chiropractic patients’ claims. After 
some research, you developed a hunch that WCMR was using 
employees who lacked medical training to evaluate insurance 
claims. If so, you would have a basis for a lawsuit to require 
reevaluation of all of the denied claims. 

Some of the denied claims listed the evaluator as “Dr. 
Becker.” You looked online for information about him, wanting 
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to evaluate his credentials. You found nothing. You would like 
to call him, but if you call and say you are a lawyer 
representing chiropractors whose claims he has denied, he 
almost certainly will hang up on you. 

Another approach would be to call Becker, pretending to be 
a chiropractor who was interested in working as a medical 
claims reviewer for an insurance company. You could ask 
about Becker’s credentials and about what kind of training he 
got before he started reviewing claims. You could even legally 
record the call, so that you would be able to transcribe his 
comments in a possible complaint. Maybe he would agree to 
meet you for lunch and bring the training materials he 
received. 

You are not sure whether the ethics rules allow you to do 
this. You talk about it with your friend Hank, who is an assistant 
U.S. attorney. He says that prosecutors routinely ask 
investigators to pretend to be customers seeking to buy illegal 
drugs — this is one of the main ways that drug dealers are 
apprehended. Similar “sting” tactics are often used in criminal 
investigations. This reminds you that some of your 
chiropractors’ clients had been targets of a fraud investigation. 
The prosecutors in that case directed investigators to pose as 
janitors or as injured workers to get inside the offices of 
chiropractors and their lawyers. Once inside, they looked 
through files to get information about workers’ compensation 
claims that might have been fraudulent. 

Of your possible plan, he says, “It’s the same thing that we 
do, except what you would be doing is less sneaky” because 
you wouldn't be pretending to be a customer or janitor and you 
wouldn't be looking through the company’s files. You thank 
Hank and tell him that he has confirmed your impression about 
how criminal investigators work. 

Hank points out that you would be doing a public service. If 
the insurance companies are denying claims wrongfully, 
members of the public, especially poor patients who could not 
otherwise afford treatment, won't get the medical services they 
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need, at least from chiropractors and perhaps from other 
medical professionals. 

May you investigate Becker’s credentials and training in t 
his way? 


c. Lawyers’ duties of truthfulness in negotiation 


The text of Rule 4.1 does not allow lawyers to lie for the purpose of 
negotiating a settlement. More precisely, it does not allow a lawyer 
knowingly to “make a false statement of material fact or law.” 
Comment 2 qualifies the rule: 


This Rule refers to statements of fact. Whether a particular statement 
should be regarded as one of fact can depend on the circumstances. 
Under generally accepted conventions in negotiation, certain types of 
statements ordinarily are not taken as statements of material fact. 
Estimates of price or value placed on the subject of a transaction and a 
party’s intentions as to an acceptable settlement of a claim are ordinarily 
in this category, and so is the existence of an undisclosed principal 
except where nondisclosure of the principal would constitute fraud. 
Lawyers should be mindful of their obligations under applicable law to 


avoid criminal and tortious misrepresentation.” 19 


The legal profession is divided about when misrepresentation is 
permitted in negotiation. Generally, there is agreement that a lawyer 
may not make a false statement of material fact or engage in material 
misrepresentation, such as failing to disclose that the client on whose 
behalf she was negotiating a settlement has died" or stating that a 
client who had $1 million in insurance coverage only had $200,000 in 
insurance coverage. 12 The ABA ethics committee and other 
authorities, however, have concluded that a lawyer may make 
untruthful statements in negotiation about the minimum or maximum 
amount that a client would agree to in a settlement. The justification is 
that lawyers would not expect other lawyers to be truthful in making 


such statements. !3 
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FOR EXAMPLE: The California bar ethics committee, relying in 
part on the ABA Model Rules, opined that it is permissible for 
attorneys to represent that a client’s “bottom line” in negotiating 
a settlement was $375,000, when in fact it was $175,000, even 
during a court-sponsored settlement conference when a 
“settlement officer” is present. This was “mere posturing or 
‘puffery’ ” and therefore not a “verifiable statement of fact.” The 
committee concluded that “a party negotiating at arm’s length 
should realistically expect that an adversary will not reveal its 


true negotiating goals or willingness to compromise.”'4 


Much ink has been spilled in debating this issue. Some argue that 
lawyers should be held to a high standard of honesty and good faith, 
and that allowing lawyers to make false statements in negotiation 
harms the legal profession and undermines confidence in the 
administration of justice.!° Others urge that a lawyer's primary duty is 
to obtain the best outcome for a client, and that this role requires 
using all tactics that are legally permitted, including deception in 


negotiation. 16 
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Professor Carrie Menkel-Meadow 


Professor Carrie Menkel-Meadow has criticized Comment 2 to 
Rule 4.1, arguing that it enshrines, without justification, an overly 
adversarial model of negotiation. She noted that the original draft of 
what became the 1983 Model Rules required that lawyers be “fair” 
when dealing with third parties in negotiation, but that the bar rejected 
this suggestion to “preserve the caveat emptor culture of both the 
litigator and the transactional dealmaker.” She reports that published 
guides to negotiation often advise negotiators to “deflect” questions, 
“answer different questions,” or “change the subject” to avoid giving 
incomplete or untruthful answers to specific requests for information. 
Menkel-Meadow suggests that these tactics sometimes lead to 
subsequent claims of misrepresentation. 

Menkel-Meadow rejects the argument that Comment 2 merely 
reflects “expectations about how the legal negotiation game is 


1017 


played.” She sees no reason why “accepted conventions” of 
advocacy should prevail in an ethics code. Some lawyers might 
object to a proposal that lawyers be as truthful in negotiation as in 
their other dealings because it is impossible to monitor whether a 
lawyer is telling the truth about his client’s intentions. To this she 
replies, “It would be difficult, but who knows? We have never tried 
it.”'” She also criticizes the assumption that results in litigation should 
turn on the ability of a lawyer to play the negotiation “game.” As she 
puts it, “[hJeaven forbid that outcomes in litigation turn on the ‘merits’ 
rather than on the lawyer’s exercise of technical skill.” 


So can lawyers simply lie in negotiation discussions? 


Lawyers are allowed some leeway during settlement negotiations, but 
they aren’t supposed to lie about the facts of the case or to rely on 
false documents. 


FOR EXAMPLE: Attorney Scott Gilly represented a discharged 
employee in a discrimination case. He had an expert prepare a 
report on damages, and he used that report to try to get a 
favorable settlement. The expert had assumed that the 
employee had remained unemployed after having been fired. 
Gilly knew but did not disclose that the employee had found 
new employment at a higher salary. Gilly was suspended for a 


year. '8 


Question about lying in negotiation 


Your defendant client has told you that he would like to pay the 
plaintiff as little money as possible but would be willing to pay 
$100,000 if necessary. The plaintiff's lawyer says, “I think that my 
client would accept $90,000. Will your client pay that much?” If you 
say “yes,” you will tell the truth, but your client will have to pay 
$90,000 when you might have been able to negotiate for your client 
to make a lower payment. If you say something like, “No, $50,000 is 
the limit,” or even “I don’t think he will,” you will keep the negotiation 
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open and may end up settling for an amount between $50,000 and 
$90,000, but you will have lied. What will you say?12 


d. Lawyers’ duties upon receipt of inadvertently 
transmitted information, including metadata 


The nature of the adversary system might lead you to think that if the 
lawyer opposing you in litigation or negotiating with you in a 
transaction accidentally sends you a document (e.g., an e-mail 
attaching an internal memorandum with information about the 
weaknesses of her own case), you might use it as you wish and need 
not reveal that you had received it. This is only partly right; you are 
allowed to use the information, but you have to let the other side 
know that you have it. Rule 4.4(b) provides: 


(b) A lawyer who receives a document or electronically 
stored information relating to the representation of the 
lawyer’s client and knows or reasonably should know that 
the document or electronically stored information was 
inadvertently sent shall promptly notify the sender. 


Comment [2] 


Paragraph (b) recognizes that lawyers sometimes receive a document 
or electronically stored information that was mistakenly sent or produced 
by opposing parties or their lawyers. . . . If a lawyer knows or reasonably 
should know that such a document or electronically stored information 
was sent inadvertently, then this Rule requires the lawyer to promptly 
notify the sender in order to permit that person to take protective 
measures... . 


Documents that a lawyer intentionally sends electronically to an 
adversary might contain “metadata” that is not readily apparent but is 
embedded in the documents. Metadata can reveal who worked on 
the document, what changes were made, and supposedly deleted 
suggestions from one lawyer to another regarding litigation or 
negotiation strategy. Lawyers who send documents to other lawyers 
electronically can avoid the risk of sending metadata by sending 
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paper copies or by using commercial software to “scrub” documents 
before sending them, unless the documents, including their metadata, 


are being produced as discovery materials.22 Even though 
transmission of metadata may be avoidable, many lawyers are not 
yet aware of the risks of electronic transmission of documents, so 
documents that contain metadata remain commonplace. At the other 
extreme, some lawyers reportedly insert false information into 
metadata in documents that they send to their adversaries, hoping 
that the recipients will peek into the metadata and thereby be 


misled.2' 


If a lawyer e-mails a document containing metadata to another 
lawyer, may the receiving lawyer “mine” it for the metadata? 


The ABA and more than a dozen state bar ethics committees have 
addressed the issue in recent years, and their opinions are sharply 
divided. The ethics committees of the ABA and the Colorado, District 
of Columbia, Maryland, Pennsylvania, and Vermont bars concluded 
that receiving lawyers have no ethical duty either to refrain from 
viewing the metadata or to notify the sender. The Pennsylvania bar 
suggested that if the lawyer concluded that the inclusion of metadata 
was inadvertent, the lawyer should notify the sender, but the mere 
fact that metadata was embedded in the document did not warrant a 
presumption that its inclusion was inadvertent. The opinion went on to 
advise that if the metadata was beneficial to the receiving lawyer’s 
client, that lawyer was not only permitted but required to use it. On 
the other hand, the ethics committees of Alabama, Arizona, Florida, 
Maine, New Hampshire, New York, and North Carolina interpret the 
ethics rules to prohibit the receiving lawyer from even attempting to 
view the metadata.22 

Although the Model Rule as amended by the ABA in 2012 
requires notification to the sender, it takes no position on whether the 
lawyer may use the inadvertently sent information. The ABA did not 
resolve the question of when, if ever, consideration for an adversary 
should override loyalty to one’s own client in these circumstances. 
Comment 3 states that “where a lawyer is not required by applicable 
law to do so, the decision to voluntarily return such a document or 
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delete electronically stored information is a matter of professional 
judgment ordinarily reserved to the lawyer.” New technology enables 
lawyers to mine for metadata, but definitive ethical guidance on the 


use of this technology is not yet available.2° 


If a lawyer for an employer reads e-mail of an employee, does 
the lawyer have to notify the employee? 


Suppose an employee sues her employer, and the employer then 
reads all the confidential e-mail that the employee exchanged with 
her lawyer through the employer’s computer system. Does Rule 
4.4(b) require the employer’s lawyer to disclose this interception to 
the employee’s lawyer? 

Perhaps surprisingly, an ABA ethics opinion concluded that the 
employer’s lawyer has no duty to disclose that the employer read the 
confidential e-mail, noting that the communications in question 
between lawyer and client were not “inadvertently” sent. The opinion 
cautioned, however, that other law or court rules might require 


disclosure.24 


May a lawyer examine property that has been discarded by an 
adverse party? 


Police officers generally are allowed to look through discarded trash 
to obtain evidence of possible crimes,*° but whether private citizens 
can engage in “dumpster diving” to obtain information about 
adversaries is unsettled because the practice is rare. A few court 
decisions address this issue. 


FOR EXAMPLE: A lawyer in Washington State sued several 
defendants. During the course of the suit, a sheriff seized a 
computer belonging to one of the defendants and sold it at an 
auction. A lawyer from the plaintiffs firm purchased it at the 
auction and had an expert inspect it to discover incriminating 
material. The defendants’ motion to disqualify the plaintiffs’ law 
firm for an alleged violation of Rules 4.4(a) and (b) was denied. 
The court noted that Rule 4.4(b) does not require the return of 
inadvertently sent documents and concluded that the plaintiff's 
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firm did not violate Rule 4.4(a) because the lawyer who bought 
the computer was not searching for privileged documents. The 
court refused to disqualify the firm but held that any privileged 
material on the computer’s hard drive remained privileged 
because the defendant had tried, unsuccessfully, to wipe the 
hard drive clean before relinquishing the computer. In passing, 
the court noted that in Washington State, legible material 
discarded in the trash is fair game for investigation and may 


even constitute a waiver of privileged communications.2° 


This issue about whether an adversary can search discarded 
materials is potentially important because lawyers often take papers 
home, and some of them wind up in recycling bins. Lawyers should 
exercise caution in disposal of confidential materials. 


May a lawyer embed technology in the lawyer’s e-mails to 
opposing counsel, to ascertain the identities of any persons to 
whom the opposing counsel forwards the emails? 


No, according to the first two state bar associations to consider the 
matter. Technology now exists that allows a person to implant a “web 
bug” in an e-mail, which will track the e-mail and identify to the 
original sender the e-mail addresses of any persons who later receive 
the message. But lawyers may not use web bugs in their 
correspondence with opposing counsel, according to these bar 
associations. Such conduct would constitute deceit in violation of 


Rule 8.4(c).27 


2. Restrictions on contact with represented 
persons 


a. Contacts in person or by telephone 


We move on from a series of questions about deception to explore 
restrictions on a lawyer’s communication with adverse parties and 
other persons. These restrictions reflect concerns about possible 
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overreaching. The rules first address restrictions on contact with a 
person (not just an adverse party) who is represented by a lawyer. 


Rule 4.2 Communication with Person Represented by 
Counsel 

In representing a client, a lawyer shall not 
communicate about the subject of the representation with 
a person the lawyer knows to be represented by another 
lawyer in the matter, unless the lawyer has the consent of 
the other lawyer or is authorized to do so by law or a court 
order. 


A major purpose of this rule is to prevent lawyers from making “end 
runs” around other lawyers to get information from the other lawyers’ 
clients.2° If a lawyer contacts a represented person without his 
lawyer’s consent, the represented person might make disclosures or 
concessions that his lawyer would have counseled him to avoid. The 
rule applies to all contacts with represented persons, not only to 


parties in litigation.29 


FOR EXAMPLE: Maddocks was an employee of lawyer Allan 
Knappenberger. She and three other employees filed suit 
against Knappenberger for violation of employment laws. 
About 45 minutes after receiving the summons and complaint, 
which showed that the employees were represented by 
counsel, Knappenberger walked into Maddocks’s office, 
showed her papers, and asked her what they were and whose 
idea the suit had been. Maddocks said that they should not be 
discussing the suit. Knappenberger left her office, saying they 
would talk about it the following week. 

The next morning, Knappenberger had a similar 
confrontation in the office with Clark, another employee who 
was a plaintiff in the employment suit. Clark told her boss that 
he should direct questions to her lawyer. He insisted that he 
had a right to speak with her directly. 

The first conversation lasted less than one minute, and the 
second lasted between 5 and 20 minutes. The Supreme Court 
of Oregon found that the conversations violated Oregon’s 
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version of the no-contact rule because they risked interfering 
with the employee’s relationship to her lawyer and constituted 
soliciting confidential information. Knappenberger’s license was 
suspended for four months for this and other violations of the 


rules; he also had prior disciplinary offenses.°° 


The comments to Rule 4.2 and an ABA opinion elaborate and qualify 
the restrictions stated in the rule. 


e Rule 4.2 applies to communications initiated by the lawyer and 
to those initiated by the represented person. In other words, if 
a represented party contacts the lawyer for an adverse party, 
the lawyer must decline to talk to the adverse party but could 
encourage her to contact her own lawyer.?' 

e lf a represented client contacts a second lawyer to obtain a 
second opinion or to explore changing lawyers, the second 
lawyer may talk to the represented client.°2 

e If a lawyer starts a conversation with another person 
erroneously believing that the person is unrepresented, the 
lawyer must end the conversation upon learning that the 


person has a lawyer.°° 

e The rule applies only to communications with persons known 
to be represented by a lawyer about “the matter” that is the 
subject of the communication. The lawyer may communicate 
with the person about other subjects if they involve different 
“matters.” 


Consider this example. A lawyer for the Jonquil Corp. knows that the 
Romero Corp. uses the law firm of Hampton & Kim for all of its legal 
matters. The lawyer may nevertheless call the president of the 
Romero Corp. directly to ask whether the Romero Corp. would sell 
one of its subsidiaries to the Jonquil Corp. Even though the lawyer 
knows that Hampton & Kim always represents Romero on its legal 
matters, it does not know that Hampton & Kim represents Romero on 


the new matter of the possible transfer of its subsidiary.°4 
Although the opinion would permit contact in this scenario, 
Comment 8 to Rule 4.2 states that if a lawyer has reason to believe, 
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but does not know for certain, that a lawyer is representing a person 
in a particular matter, the lawyers may not evade the rule “by closing 
eyes to the obvious.” 


May a lawyer get around this rule by having a paralegal or 
investigator call or talk with the opposing party? 


No. A lawyer may not circumvent any of the rules by directing anyone 
else to do so. Rule 8.4(a) states that a lawyer may not attempt to 
violate any rule “through the acts of another.” 


May the lawyer suggest that her client call the adverse party 
directly, even if that person is represented? 


Two people who are represented by lawyers may talk with one 
another without their lawyers’ permission. Rule 4.2 applies to lawyers, 
not to clients, so if a client calls an opposing party on his own 
initiative, no rule is violated. May a lawyer suggest that a client call a 
represented adversary in connection with a case? Suppose, for 
example, that a lawyer is representing a client seeking a divorce. The 
two lawyers and their clients have been unable to reach an 
agreement on some contested issues. Can the lawyer for the wife 
propose that her client should talk with her husband to see whether 
they can reach an agreement? 

State bar ethics committees are divided on this question. Some 
Opinions permit the practice, some allow it only if the lawyer doesn’t 
“script” the conversation, and others forbid it.2° In 2011, the ABA’s 
ethics committee weighed in, concluding that Rule 4.2 allows a 
lawyer to recommend that a client contact a represented opposing 
party. The lawyer may suggest what the client should say and what 
strategies the client should follow during the contact. The lawyer also 
may accede to a client's request to draft a proposed settlement 
agreement that the client would present. However, the lawyer 


must, at a minimum, advise her client to encourage the other party to 
consult with counsel before entering into obligations, making admissions 
or disclosing confidential information. If counsel has drafted a proposed 
agreement for the client to deliver to her represented adversary for 
execution, counsel should include in such agreement conspicuous 
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language on the signature page that warns the other party to consult 
with his lawyer before signing the agreement.°© 


May a lawyer representing a client in a dispute with a 
government agency contact relevant government officials 
directly, or must the lawyer contact the lawyers for the agency? 


Rule 4.2 does not restrict lawyers from talking directly with 
government officials. The First Amendment’s guarantee of the right to 
petition government overrides any state ethical rule. However, an 
ABA ethics opinion urges that, in that situation, that the lawyer must 
first notify the government's lawyer of her intent to talk directly with 
the policy official or officials, to give the government lawyer a chance 


to advise them not to talk to her or to advise them what to say.” 


What if a lawyer wants to contact an employee of a corporation 
that is represented by another lawyer? 


Rule 4.2 imposes restrictions on lawyers who want to interview 
employees of an adverse corporation without permission of counsel 
for the corporation. Comment 7 to Rule 4.2 explains: 


In the case of a represented organization, this Rule prohibits 
communications with a constituent of the organization who supervises, 
directs or regularly consults with the organization’s lawyer concerning 
the matter or has authority to obligate the organization with respect to 
the matter or whose act or omission in connection with the matter may 
be imputed to the organization for purposes of civil or criminal liability. 


May a lawyer interview an unrepresented former employee of a 
represented corporation without the knowledge or permission of 
the corporation’s lawyer? 


Yes. A lawyer may interview any former employee of a represented 
corporation without the consent of the corporation’s lawyer, even if 
the lawyer knows that the corporation is represented by counsel.°® If 
the lawyer knows that the former employee himself is represented by 
counsel in the matter, the lawyer must ask permission from that 
lawyer. 
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In interpreting Rule 4.2 as it applies to corporations, and in 


deciding the scope of the attorney-client privilege for corporations,°9 
judges and drafters of the rules strike a balance between not 
intruding on the attorney-client relationship and providing litigants, the 
public, and the courts with access needed to investigate disputed 
facts. One objective is to protect clients from overreaching by 
opposing lawyers. The other is to enable lawyers to conduct 
inexpensive fact gathering before and after initiating lawsuits. 
Because states have different views of which policy is more 
important, the proper test for barring lawyers from speaking with 


organizational employees has been extensively debated.42 Some 
states have adopted various formal standards on when lawyers may 
contact corporate employees.*! Other states have developed their 
own interpretations of Comment 7 or similar language, through bar 
ethics opinions or case law. The Messing case is an example. 


The Messing case 


Kathleen Stanford, a sergeant with the Harvard University Police 
Department, retained the law firm of Messing, Rudavsky & Weliky to 
file a complaint against Harvard for gender discrimination. In the 
course of its investigation, the firm interviewed five employees of the 
Harvard police department without first notifying Harvard’s counsel. 
None of those employees had management responsibilities, but two 
of them had some supervisory authority over Stanford. 

At the time, Massachusetts had adopted what was then the ABA's 
comment to Rule 4.2, which prohibited a lawyer in litigation against 
an organization from communicating with any employee of the 
organization “whose statement may constitute an admission on the 
part of the organization,” unless the lawyer for the organization had 
consented. Harvard sought sanctions against the Messing law firm, 
alleging that it had violated Rule 4.2. The trial court ordered the firm 
to pay $94,000 for violating the rule. It interpreted the word 
“admission” in this comment to mean the same thing that it means in 
evidence law. That is, if the employee’s statement would be 
admissible under the evidence rules, a lawyer was barred from 
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talking to that employee. The trial judge conceded that this 
interpretation was “strikingly protective of corporations regarding 
employee interviews.” 

The Messing law firm appealed to the state’s highest court, which 
reversed. The court adopted the Restatement’s rule on which 
employees may be interviewed without permission of opposing 
counsel. The court banned contact only with those employees who 
“have managing authority sufficient to give them the right to speak for, 
and bind, the corporation. Employees who can commit the 
organization are those with authority to make decisions about the 
course of the litigation, such as when to initiate suit, and when to 
settle a pending case.” This view, the court said 


would prohibit ex parte contact only with those employees who exercise 
managerial responsibility in the matter, who are alleged to have 
committed the wrongful acts at issue in the litigation, or who have 
authority on behalf of the corporation to make decisions about the 
course of the litigation. . . . Fairness to the organization does not require 
the presence of an attorney every time an employee may make a 
statement admissible in evidence against his or her employer. The 
public policy of promoting efficient discovery is better advanced by 
adopting a rule which favors the revelation of the truth by making it more 
difficult for an organization to prevent the disclosure of relevant 
evidence. 


The court found that the law firm’s interviews of the two employees 
who had some supervisory authority over Stanford were not barred 
because those employees did not make managerial decisions 


regarding the evaluation of Stanford’s work.*2 


Does Model Rule 4.2 correspond to the court’s ruling in the 
Messing case? 


723 
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Ellen Messing 


Yes. The ABA revised what is now Comment 7 to Model Rule 4.2 in 
2002 by eliminating the restriction on contacting those whose 
statements could be “admissions on the part of the organization.” The 
ABA also narrowed the comment's language restricting access to 
“persons having a managerial responsibility on behalf of the 
organization” to bar direct contact only with those who had 
managerial authority over the matter at issue. The House of 
Delegates acted in response to a coalition of employment and civil 
rights lawyers led by Ellen Messing, one of the named partners of the 
law firm that was appealing the sanction against it.44 Messing told the 
National Law Journal that under the old rules, some lawyers were 
being sanctioned for investigating cases against corporations. Others, 
fearing sanctions, were skipping needed interviews with current 
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employees of adverse corporations “out of fear they would get in 


trouble.”“° James Cott of the NAACP Legal Defense and Educational 
Fund added that Rule 4.2 had prevented lawyers from obtaining 
information from their clients’ co-workers about their employers’ racial 
discrimination. He said that the rule also had prevented lawyers from 
talking to guards in prisoner rights cases and from talking to police 


officers in racial profiling cases.4® 


The Cronin case 


An earlier case illustrates the consequences of interpreting the 
prohibition of Rule 4.2 broadly. A man barged into a couple’s room in 
the Imperial Palace Hotel in Las Vegas, robbed the couple, and raped 
the woman. The couple hired attorney Joseph Cronin to sue the 
hotel. While Cronin was investigating the case, the hotel’s director of 
security contacted him to share that hotel employees were destroying 
documents pertinent to claims against the hotel for breaches of 
security. Cronin had done nothing to initiate this contact. The security 
director also introduced Cronin to the hotel’s director of human 
resources, who told Cronin that she had been ordered to purge 
documents that might harm the hotel in the case. In addition, the 
director of uniformed security initiated a meeting with Cronin and 
gave him certain documents. When the hotel’s senior management 
learned of these meetings, they moved to disqualify Cronin for 
alleged violations of Nevada’s version of Rule 4.2, which is much like 
Model Rule 4.2. The trial court disqualified him, and the Supreme 
Court of Nevada affirmed. The appellate court determined that the 
three officials who met with Cronin were “high ranking” and therefore 
“management level employees.” It said that “neither a client’s interest 
nor an opponent’s conduct justify communication with an adverse 
party that a lawyer knows is represented by counsel.” A dissenting 
judge said, “the removal of Mr. Cronin. . . will probably result in a loss 
to him of fees in the hundreds of thousands of dollars. . . . The 
wrongdoer goes unpunished; the discoverer of the wrongdoing is 


punished by being removed from the case. This is not right.”4” 
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b. The use of social media to investigate adverse 
persons and others 


May a lawyer investigating a matter “friend” a witness on 
Facebook or another social networking site to search for 
information that might be helpful to the lawyer’s clients? 


Authorities are divided. A New York City bar ethics committee found 
that lawyers have “increasingly turned to social networking sites such 
as Facebook, Twitter and YouTube, as potential sources of evidence 
[such as evidence of infidelity in divorce cases] for use in litigation.” 
The committee concluded that a lawyer may send “a friend request” 
to a potential witness if she uses her real name and profile, and that 
the lawyer or investigator need not reveal her true reason for the 
request. The lawyer may not use deception, for example, by creating 
a false name or profile. The New Hampshire bar, on the other hand, 
said that a lawyer who makes a friend request without revealing the 
reason for the request would violate Rules 4.1 and 8.4 because the 


communication would be misleading.*® 

The ethics committee of the Philadelphia Bar addressed whether 
a lawyer may ask a third person (such as a friend of the lawyer) to 
“friend” the witness, using the third person’s own name and profile. 
That committee concluded that this conduct would be unethical 
because hiding behind the identity of another person would omit a 
highly material fact — that the third person was acting at the behest 


of the lawyer.*2 Presumably, then, the lawyer also may not ask her 
investigator to “friend” the witness either. 


Is a lawyer more restricted from “friending” an adverse party on 
Facebook than from “friending” a witness? 

Probably so. Rule 4.2 states that “a lawyer shall not communicate 
about the subject of the representation with a person the lawyer 
knows to be represented by another lawyer in the matter” without 
permission of opposing counsel. If the lawyer knows that the adverse 
party is represented by counsel, the lawyer should not contact the 
adverse party in person, by telephone, through e-mail, or otherwise 
without permission of opposing counsel if the communication relates 
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to the subject of the representation. If the lawyer does not know that 
the adverse party is represented, the lawyer should ask this question 
before other communication occurs. If the adverse party is not 
represented, the lawyer must comply with the guidance provided by 
Rule 4.3, which is discussed below.°? 

Rule 4.2 bars the lawyer only from communicating with the 
represented party about the subject of the representation. One 
question is whether “friending” without identifying one’s reason for 
contact would “count” as a contact prohibited by Rule 4.2. The likely 
answer is yes if the lawyer has no other good faith reason to contact 
the opposing party. 


Even if “friending” is very restricted, what about surfing 
Facebook or other Internet sites to obtain information about an 
opposing party or a witness without making any direct contact? 


Suppose you are representing a woman in a divorce and her 
husband has an informative Facebook page . Let’s say the soon-to- 
be-ex-husband also has an open page on “OK Cupid” or another 
Internet dating site. Assume that without making any direct contact, 
you might see the ex-husband’s “relationship status”; whether he is 
interested in men, women, or both; his recent vacation photos; and 
more. May a lawyer or the lawyer’s investigator view and collect this 
information? 

The likely answer is yes. Lawyers usually are allowed to search 
public sources in the course of their work. The D.C. Bar has 
concluded that “review of public postings . . . does not implicate 
[Rules 4.2 or 4.3] because it does not constitute a communication.”°" 
This should be a cautionary note for anyone interested in protecting 
personal privacy, but some people have little to hide or little interest in 
being less visible. However, cyberlaw may develop rapidly to allow 


individuals to require exclusion of their names from search engines.°2 


May a lawyer view the Linkedin profile of a witness or juror who 
did not use privacy settings to block viewing the content? 
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It depends on the state, but it should be noted that LinkedIn and 
certain other social media systems notify the subscriber every time 
someone looks at the subscriber’s listing. Ethics opinions of some bar 
associations conclude that repeated viewing of a nonparty’s profiles, 
with no other legitimate purpose, could constitute harassment, even 
though the general rule is that passive viewing of public social media 
websites is generally permitted.°° Other bar associations, considering 
viewing the profiles of jurors, have concluded that while passive 
viewing of jurors’ websites is permitted, “research using services that 
may, even unbeknownst to the attorney, generate a message or allow 
a person to determine that their webpage has been visited may pose 
an ethical risk even if the attorney did not intend or know that such a 


‘communication’ would be generated by the website.”°* The ABA 
disagrees, because in its view, “the lawyer is not communicating with 


the juror; [LinkedIn] is communicating with the juror.”°° 


3. Restrictions on contact with unrepresented 
persons 


On behalf of clients, lawyers routinely contact people who do not 
have lawyers of their own. Suppose a divorce lawyer representing a 
husband contacts an unrepresented wife to obtain information or to 
negotiate. There is a risk that the lawyer will take advantage of his 
greater knowledge and sophistication in dealing with the wife. Also 
the wife may not understand that the lawyer is representing her 
husband and not “handling the divorce.” The wife might provide 
information or agree to settlement terms that she would have rejected 
if she had obtained the advice of a lawyer. These risks are particularly 
worrisome when lawyers deal with unrepresented people who are 
indigent or who have limited education because such litigants often 
cannot afford representation and might be less sophisticated in legal 


matters.” Rule 4.3 imposes some limits on lawyers’ contacts with 
unrepresented persons, including, among others, those with whom a 
client has a dispute, potential witnesses, and experts. 
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Rule 4.3 Dealing with Unrepresented Person 


Rule language* 


In dealing on behalf of a client 
with a person who is not 
represented by counsel, a 
lawyer shall not state or 
imply that the lawyer is 
disinterested 


When the lawyer knows or 
reasonably should know that 
the 

unrepresented person 
misunderstands the lawyer’s 
role in the matter, the lawyer 
shall make reasonable efforts 
to correct the 
misunderstanding. 


The lawyer shall not give 
legal advice to an 
unrepresented person, other 
than the advice to secure 
counsel, if the lawyer knows or 
reasonably should know that 
the interests of such a person 
are or have a reasonable 


Authors’ explanation** 


This part of the rule tells a lawyer what not to do. 
The lawyer should not mislead the person into 
thinking that the lawyer doesn’t represent a 
client. 


The lawyer should not state or imply that the 
lawyer is looking out for the interests of both the 
client and the unrepresented person. 


This part of the rule imposes an affirmative duty 
on lawyers. 


If the lawyer should know that the person 
doesn’t understand the lawyer’s role, the lawyer 
should correct any misimpression. 


If there may be a conflict of interest between the 
client and the person with whom the lawyer is 
communicating, the lawyer must refrain from 
giving any legal advice except the advice to 
obtain independent counsel. In some 
jurisdictions, such as the District of Columbia 
and Pennsylvania, Rule 4.3 bars the lawyer from 
giving any advice, not just legal advice, to such 


possibility of being in conflict an unrepresented party. 


with the interests of the 
client. 


*All emphasis added. 


**This and other authors’ explanations draw from the comments to the Model Rules 
and from other sources. They are not comprehensive but highlight some important 


interpretive points. 


1034 


How would a lawyer know that an unrepresented person 
misunderstands the lawyer’s role? 


The lawyer has to be alert to the circumstances. For example, 
suppose a lawyer meets with a person who is not represented by a 
lawyer to negotiate a contract for a client. If this person says, “I have 
a few legal questions about this transaction that you are handling for 


me,” it would be obvious that he thinks the lawyer is his lawyer.° If 
the person says “I have a few legal questions about this transaction,” 
this is not as clear a warning sign, but raises the possibility that the 
person thinks that the lawyer’s role is to serve the speaker’s interests. 


Must a lawyer representing a client refrain from negotiating a 
deal or settling a lawsuit with an unrepresented person? 


No. The lawyer may even prepare the relevant documents for both 
parties to sign. The rule requires only that the lawyer not give legal 
advice and not mislead the unrepresented party about the fact that 
the lawyer is representing a client.°® The lawyer has no affirmative 
duty to clarify her role unless she knows or should know that the 
other person is confused. And if the other person’s interests are at 
odds with those of the lawyer’s client, she should not give advice to 
the unrepresented person except for advising the person to get a 
lawyer. 


Does Rule 4.3 apply to a lawyer for a corporation who is dealing 
with employees of the corporation? 


Yes. Employees of the corporation may not understand that the 
lawyer’s duties are to the corporation, not to its officers or employees. 


FOR EXAMPLE: Suppose a corporation lawyer is investigating 
possible wrongdoing by an employee, and she plans to 
interview the employee. Because the lawyer represents the 
company that employs the person being interviewed, the 
employee may think that he and the lawyer are “on the same 
side.” 
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What disclosures should a lawyer make to an employee of an 
organization to clarify her role? 


Rule 4.3 doesn’t specify what disclosures a lawyer should make to an 
employee of her client organization. Professor Sarah Duggin studied 
internal corporate investigations and offered these and other 
suggestions. 


e The lawyer should advise the employee at the beginning of the 
interview that the lawyer represents the organization rather 
than the individual. 

e The lawyer should explain that she may share any information 
that the employee reveals with officers of the corporation or 
with law enforcement personnel or other third persons, if such 
disclosure is in the interest of the organization. 

e The lawyer should periodically assess whether there is a risk 
of criminal liability for the employee being interviewed or others 
and, if so, whether she should advise the employee of the 
option of hiring his own lawyer and of having his lawyer 


present during the interview.°? 


May a lawyer advise an unrepresented witness that she has a 
right not to talk to his opposing counsel? 


Suppose a criminal defense lawyer interviews a witness about the 
event that led to charges against his client. Assume the witness 
understands the lawyer’s role and that no conflict or potential conflict 
exists between the client’s and witness’s interests. May the lawyer tell 
the witness that if the prosecutor’s office seeks to interview her, that 
she is not required to agree? 

Yes. Rule 4.3 prohibits a lawyer advocate from giving advice to an 
unrepresented third person only if that person’s interests may conflict 
with those of the lawyer’s client. If there is no such conflict, the lawyer 
may give this advice. In this example, the lawyer is merely advising 
the witness that she is not obliged to talk with the prosecutor’s office. 


May the lawyer request the unrepresented witness not to talk to 
the opposing counsel? 
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No, but there is an exception. Rule 4.3 does not address the issue of 
asking witnesses to refrain from talking to an adversary lawyer, but 
Rule 3.4(f) precludes a lawyer from asking a person other than the 
lawyers own client “to refrain from voluntarily giving relevant 
information to another party” unless the unrepresented “person is a 
relative, employee, or other agent of the lawyer’s client” and the 
lawyer believes that the witness’s interests won’t be harmed by his 
clamming up. So if the witness is a friend of the client, such advice is 
not permitted. Even if the witness were a relative, employee, or agent 
of the client, a lawyer should refrain from advising him not to talk to a 
prosecutor or an opposing counsel unless the lawyer is sure that no 


harm to the witness will result from his following the advice.©° 


Professor Jon Bauer 
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Settlements of civil cases often include provisions barring the 
parties (particularly the plaintiff and the plaintiff's lawyers) from 
discussing the terms of the settlement or the products of discovery 
with anyone. Professor Jon Bauer criticizes these provisions on the 
grounds that in cases involving dangerous substances or products, 
they prevent the public from learning of the danger, and they require 
lawyers for similarly injured plaintiffs to repeat the expensive 
discovery that was done by the plaintiffs’ lawyers who settled prior 
cases. Bauer argues that pursuant to Rule 3.4(f), it should be 
considered unethical for a defendant’s lawyer to propose a secrecy 


term in a settlement agreement.®’ Bauer's argument depends on 
construing the word “party” in Rule 3.4(f) to mean “person,” or at least 
to mean a “party in a future or potential future case” rather than only a 
“party in the current litigation.” The Chicago Bar Association agreed 
with Bauer’s interpretation of the rule, and the Indiana Bar went even 
further and banned settlement agreements to the extent that they 
interfere with requests for evidence for the purpose of investigating a 
possible claim or defense, even if new litigation has not yet been 
initiated.© Nevertheless, most jurisdictions permit lawyers to enter 
into secret settlements for their clients. The South Carolina bar has 
taken a middle position, permitting lawyers to agree that they and 
their clients will not reveal any terms of a settlement agreement, but 
barring them from proposing or agreeing to terms that would prevent 
a lawyer from using information learned in one case in a different 
case.°° 


If a lawyer conducts a witness interview on the telephone, may 
the lawyer secretly tape-record the conversation? 


In some states, it is a crime to record a conversation without the 
consent of all parties. In most states, however, the consent of one 
party (for example, the lawyer) is sufficient. In 1974, the ABA 
issued an ethics opinion stating that secretly recording conversations 
was professionally improper regardless of state law. Few 
jurisdictions agreed with the ABA opinion, however, and in 2001, the 
Committee on Ethics and Professionalism withdrew the old opinion 
and issued a new one that concluded only that lawyers should not 
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make secret recordings in violation of state law. The more recent 
opinion explained that “it is questionable whether anyone today 
justifiably relies on an expectation that a conversation is not being 
recorded by the other party, absent a special relationship with or 
conduct by that party inducing a belief that the conversation will not 


be recorded.”©® 


Are the rules any different for a lawyer who wants to secretly 
record a conversation with his own client? 


No. When a lawyer distrusts his own client, he may be tempted to 
record conversations with that client to protect himself from the 
clients later malpractice claims, from disciplinary proceedings, or 
even from criminal liability as a result of the client’s assertions about 
the lawyer’s conduct. 


FOR EXAMPLE: Donald Trump’s lawyer, Michael Cohen, 
secretly recorded conversations with his client, including one in 
which they discussed making payoffs to silence two women who 
claim to have had extramarital affairs with Trump. When they 
came to light after CNN obtained a copy of one such recording, 
Trump seemed outraged, tweeting, “What kind of lawyer would 


tape a client?”©/ 


The ABA opinion regarding recorded conversations with witnesses 
did not conclude that surreptitiously recording a conversation with 
one’s own client was unethical, at least in states that permitted 
surreptitious recordings where one party consents. But it stated that 


secretly recording one’s own client is “at the least, inadvisable.”©® 


Do lawyers always obey the Rule 4.3 requirement that they 
refrain from giving legal advice to an unrepresented person 
whose interests conflict with those of their clients? 


Apparently not. Professor Russell Engler reports that in cases in 
landiord-tenant courts, family courts, and small claims courts — 
courts where “unrepresented litigants often are poor, are people of 
color, and are women” — lawyers frequently violate this rule. The 
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most frequent advice that they give to unrepresented adverse parties 
is not to go to court at all.©9 


PROBLEM 12-3 


THE COMPLAINING WITNESS 


This problem is based on a hypothetical that was considered 
by a bar ethics committee in response to an inquiry involving 
facts like these. 


You are a criminal defense lawyer. The court has appointed 
you to represent Nick Krutko, who has been charged with 
contempt of court by violating a civil protection order. 

Krutko’s ex-girlfriend, Lucille DiBello, claimed that Krutko 
had repeatedly beaten her. She went to court without a lawyer 
and obtained a civil protection order (a domestic violence 
restraining order) prohibiting Krutko from visiting or 
communicating with her in any way. Three weeks later, she 
went back to court, still with no lawyer. She claimed that Krutko 
had violated the order by calling her several times, pleading 
with her to resume their relationship, and threatening that if 
she did not take him back, he would beat or kill her. The judge 
signed the forms that initiated the pending contempt case. If 
DiBello can prove that Krutko threatened her after she 
obtained the protection order, Krutko could go to jail. 

Krutko denies that he ever beat DiBello. He also denies 
that he called or threatened DiBello after she obtained the 
order. He says that she often lies. You aren’t sure whether you 
believe him. You are aware that men who are violent toward 
their partners often deny that there has been any violence. 
Nevertheless, it is your job to represent Krutko, and DiBello 
has the burden of proof. 

Your office employs Sally Fox as a part-time investigator to 
interview witnesses in upcoming cases. Sally is a 19- year-old 
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college student. She is five feet tall and very friendly; nobody 
ever feels threatened by her. She is congenial and charming in 
dealing with witnesses. Usually the people she interviews give 
her the information she seeks. You are planning to send Fox to 
interview DiBello. She will tell DiBello that she works for 
Krutko’s court-appointed counsel. She will ask DiBello for a 
detailed, signed written statement of what Krutko said and did 
to her. When DiBello testifies at Krutko’s contempt trial, you will 
use any inconsistencies between her testimony and her written 
statement to impeach her testimony. This is standard 
procedure for criminal defense lawyers. 

You also would like Fox to get DiBello’s signature on a 
medical release form so that you can obtain copies of her 
recent medical records, especially those for treatment after the 
civil protection order was issued. This will allow you to identify 
any inconsistencies between the injuries she claims occurred 
and those, if any, that appear in the medical records. 

You ask Krutko whether DiBello is likely to slam the door in 
Fox’s face. He says that DiBello is likely to talk to Fox. DiBello 
once refused to talk to a guardian ad litem that the court had 
appointed for her son. When she went to a hearing on the 
matter, the judge chastised her for not cooperating. This really 
shook her up. 


1. May Fox visit DiBello at all? (As your investigator, Fox must 


2. 


live by any ethical rules that apply to you.)”®? 

If Fox may visit DiBello, must she advise DiBello that DiBello 
has no obligation to speak to her, that anything that DiBello 
says may be used against her in court, or that DiBello should 
obtain a lawyer? 

May Fox say that she works for a lawyer who is Krutko’s 
“court-appointed” counsel? 

May Fox ask DiBello to sign a written statement? 

May Fox say that DiBello “needs” to sign the release form so 
that you can obtain her medical records? 
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4. Respect for the rights of third persons 


Up to this point, we have considered lawyers’ duties to persons other 
than their clients, adversaries, or witnesses primarily in the context of 
their efforts to investigate facts. But lawyers also have duties to avoid 
infringing on the rights of other people, particularly their right to 
privacy. 


If a lawyer acquires evidence of wrongdoing by someone who is 
not a client, should the lawyer always reveal it to public 
authorities? 


If a lawyer learns that a person who is not a client may be engaged in 
wrongdoing, one might assume that the lawyer owes no duty to that 
person and might have a duty as a citizen to report the matter to the 
police or other authorities. However, Rule 4.4(a) articulates additional 
duties that lawyers owe to third persons. Also, a lawyer could be 
civilly or criminally liable for failure to respect the rights of a third 
party. For example, if a lawyer violates the privacy of the third party or 
takes possession of property stolen from the third party, the lawyer 
could be liable for such conduct. 


Rule 4.4 Respect for Rights of Third Persons 

(a) In representing a client, a lawyer shall not use 
means that have no substantial purpose other than to 
embarrass, delay, or burden a third person, or use 
methods of obtaining evidence that violate the legal rights 
of such a person. 


Comment 


[1] Responsibility to a client requires a lawyer to subordinate the 
interests of others to those of the client, but that responsibility does not 
imply that a lawyer may disregard the rights of third persons. It is 
impractical to catalogue all such rights, but they include legal restrictions 
on methods of obtaining evidence from third persons. .. . 

[2] . . . [T]his Rule does not address the legal duties of a lawyer who 
receives a document that the lawyer knows or reasonably should know 
may have been wrongfully obtained by the sending person... . 
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PROBLEM 12-4 


THE BREAK-IN 


This problem is based on a case that Professor Lerman 
handled many years ago. 


Several months ago, you filed suit on behalf of Cheryl Gardner 
against her ex-husband, Ron. Cheryl and Ron have joint 
custody of their two daughters, Evie and Rachel, who are five 
and seven. Cheryl is seeking to obtain sole custody of the 
children. Cheryl believes that Ron has been molesting the girls 
during visitation and that he is about to kidnap them and take 
them to Kuwait, where he is going to work for a petroleum 
company. You are worried about the children’s safety, but it is 
not clear whether or to what extent Cheryl’s fears are well 
grounded. You have ascertained that Ron has obtained 
passports for the children. Neither girl says that her father has 
molested her, and the county's sex abuse program has 
examined the girls and found no evidence of abuse. Ron’s 
lawyer has been arguing vigorously that Ron should have at 
least joint custody. 

One day Cheryl bursts into your office looking furious but 
excited. For months she’s been saying that her ex-husband 
was molesting the girls, but Department of Social Services 
officials have not believed her, and she hasn't had a shred of 
tangible evidence. She opens her tote bag and produces a 
stack of documents. She reports that she broke into Ron’s 
house, climbing in through an unlocked window, and 
“borrowed” the originals of these documents, which she 
photocopied and then returned to the house. Cheryl leaves the 
documents with you to review. 

You have examined the product of Cheryl's expedition. One 
set of documents consists of photocopies of photos of the two 
girls, both nude and posed in positions that might be 
considered titillating. Another is a photocopy of Ron’s 
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girlfriend’s diary, including an entry observing that Ron often 
crawls into bed with his daughters to sleep. A third is a draft of 
a novel by Ron in which the population of the planet has been 
annihilated by a nuclear war, except for two people, a father 
and his young teenage daughter. During the course of the 
novel, the daughter persuades the father that they must 
procreate for the preservation of the human race. Then she 
seduces him. 

What should you do with these documents? Your client is 
willing to allow you to make whatever use of them you think 
best. But these are private documents containing information 
that Cheryl stole from Ron’s house, in violation of state law. 
State law also makes it a crime to receive stolen goods. 
Consider Rules 1.1, 1.2(d), 3.3, 3.4(a), 4.4, and 8.4. Assume 
that your state, like most others, exempts lawyers from having 
to make reports under the state’s child abuse reporting statute. 

Evaluate the following options: 


e Return? Does any disciplinary rule require you to return the 
copies to Ron or to notify him that you have received them? 


e Negotiate? Would it violate any rules to use these documents 
in negotiating with Ron’s lawyer about custody or to push for a 


better financial settlement for Cheryl? 


Note: Stolen documents as evidence 


Some courts have excluded evidence that was improperly or illegally 
obtained from the opposing party.” 1 When such evidence is excluded, 
the court may also disqualify the lawyer who received the evidence 
from representing her own client. Other courts have excluded the 
improperly obtained evidence without disqualifying the lawyer, /2 and 
still others have allowed lawyers to rely on documents stolen by their 
clients, on the theory that the material would have been obtained 
through discovery anyway.’ Uncertainty about whether the evidence 
would be excluded at trial may be a factor in each side’s judgment 


about terms on which to settle a case. 
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B. Duties of prosecutors 


In general, the rules of conduct apply uniformly to all lawyers. Large- 
and small-firm lawyers, legal aid lawyers, and solo practitioners all 
have the same obligations. Prosecutors have some extra duties 
because they have extra powers. Prosecutors can influence 
decisions that may ultimately deprive a person of liberty or even life. 
As a comment to the rules puts it, a prosecutor is a “minister of 
justice.”/4 Even if the target of a prosecutor’s investigation is not 
convicted, an investigation or an indictment of the person may 
destroy his reputation and require him to spend thousands of dollars 
on legal fees. Therefore the ethics rules impose some duties on 


prosecutors that go beyond the duties imposed on other lawyers. ’° 


Do we need special ethical rules for prosecutors? As 
government officials and law enforcement officers, don’t they 


already protect the rights of both victims and defendants?’° 


Many prosecutors feel acutely responsible to uphold the justice 
system. Rule 3.8(a) provides that a prosecutor shall “refrain from 
prosecuting a charge that the prosecutor knows is not supported by 
probable cause.” However, many prosecutors refrain from moving 
forward even when probable cause is present. A prosecutor might 
decline to bring a charge if she believed that doing so would be 
unjust, that a defendant deserved a second chance, or that a jury 
would not convict the defendant. In such cases, they may exercise 
“prosecutorial discretion” by dismissing a charge instituted by a law 
enforcement officer. Prosecutorial discretion is such an important part 
of the criminal justice system that at least one state bar has advised 
that it would be improper for a prosecutor to abide by a city’s policy 
that attempted to do away with it. A town in South Carolina passed an 
ordinance requiring prosecutors to go to trial for all crimes that police 
officers had charged, thereby prohibiting them from settling cases 
through plea bargaining and from dismissing charges. The opinion of 
the bar stated that a prosecutor who obeyed the ordinance would 


violate Rule 3.8(a)./” 
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In some prosecutors’ offices, promotions are more often given to 
those who obtain the highest conviction rates. ’® Winning convictions 
can also advance a prosecutor’s political prospects. Because of these 
dynamics, some prosecutors try to win their cases at any cost, even 
crossing the line into misconduct. In 1999, two Chicago Tribune 
reporters wrote a five-part series of articles describing extensive 
prosecutorial misconduct.’2 The entire series is worth reading. We 
offer an excerpt from the first article, which summarizes some of the 
reporters’ findings. This article was published more than 20 years 
ago, but recent studies have confirmed that prosecutorial conduct 
continues to be a serious problem.®° 


Ken Armstrong & Maurice Possley, Trial and 
Error, 
Part 1: Verdict: Dishonor 


Chi. Trib., Jan. 10, 1999 


With impunity, prosecutors across the country have violated their 
oaths and the law, committing the worst kinds of deception in the 
most serious of cases. They have prosecuted black men, hiding 
evidence the real killers were white. They have prosecuted a wife, 
hiding evidence her husband committed suicide. They have 
prosecuted parents, hiding evidence their daughter was killed by wild 
dogs. 

They do it to win. 

They do it because they won't get punished. 

They have done it to defendants who came within hours of being 
executed, only to be exonerated. 

In the first study of its kind, a Chicago Tribune analysis of 
thousands of court records, appellate rulings and lawyer disciplinary 
records from across the United States has found: 


e Since a 1963 U. S. Supreme Court ruling designed to curb 
misconduct by prosecutors, at least 381 defendants nationally 
have had a homicide conviction thrown out because 
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prosecutors concealed evidence suggesting innocence or 
presented evidence they knew to be false. Of all the ways that 
prosecutors can cheat, those two are considered the worst by 
the courts. And that number represents only a fraction of how 
often such cheating occurs. 

The U.S. Supreme Court has declared such misconduct by 
prosecutors to be so reprehensible that it warrants criminal 
charges and disbarment. But not one of those prosecutors was 
convicted of a crime. Not one was barred from practicing law. 
Instead, many saw their careers advance, becoming judges or 
district attorneys. One became a congressman. 

Of the 381 defendants, 67 had been sentenced to death. They 
include Verneal Jimerson of Illinois and Kirk Bloodsworth of 
Maryland, both later exonerated by DNA tests; Randall Dale 
Adams of Texas, whose wrongful conviction was revealed by 
the documentary The Thin Blue Line; and Sonia Jacobs of 
Florida, who was eventually freed but whose boyfriend, 
convicted on virtually identical evidence, had already been 
executed by the time her appeal prevailed. 

Nearly 30 of those 67 Death Row inmates — or about half of 
those whose cases have been resolved — were subsequently 
freed. But almost all first spent at least five years in prison. 
One served 26 years before his conviction was reversed and 
the charges dropped. ... 

The failure of prosecutors to obey the demands of justice — 
and the legal system’s failure to hold them accountable for it — 
leads to wrongful convictions, and retrials and appeals that 
cost taxpayers millions of dollars. It also fosters a corrosive 
distrust in a branch of government that America holds up as a 
standard to the world. 


Are Armstrong and Possley correct in asserting that 
prosecutors are rarely held to account for misconduct? 


Many studies have found that prosecutors are rarely fired or 
subjected to professional misconduct, even when convictions are 
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reversed because of their misdeeds. A study of 707 California cases 
in which judges found prosecutorial misconduct — such as 
improperly withholding exculpatory evidence from the defense — 
during the period 1997 to 2009 revealed that convictions were 
nevertheless upheld in 548 of them, on the ground that the 
defendants received fair trials anyway. Despite 600 judicial findings of 
prosecutorial misconduct in which the court had named the offending 
prosecutor, in only 10 cases during this period was a prosecutor 


subjected to discipline by the bar.®" 


1. Undercover investigations 


As we mentioned earlier in the chapter, in some undercover 
investigations, prosecutors direct investigators to conceal their 
identities while infiltrating criminal groups. Some such investigations 
are not directed by lawyers. In this section, we explain the rules and 
other law regarding investigations by prosecutors, including electronic 
snooping, interviews before and after an unrepresented suspect is 
charged, and plea bargaining with unrepresented defendants. 


May a prosecutor try to learn about suspects or defendants 
without contacting them by examining their publicly available 
Facebook pages, by “friending” them, or by using jailhouse 
snitches to obtain confessions? 


The rules for prosecutors using electronic communications systems 
to investigate cases are similar to those that apply to other lawyers. 
No ethical rule bars prosecutors from trying to learn about suspects 
or defendants without contacting them; for example, they can 
examine their publicly available Facebook pages. But some tactics go 
too far. 


FOR EXAMPLE: A district attorney in Pennsylvania was 
investigating the sale of bath salts that were being used as 
drugs. She created a Facebook page, pretending to be a 
university dropout, that “utilized photos from around the 
internet” of women whom bar authorities described as “buxom, 
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scantily-clad young girls” to “enhance the page’s allure.” Using 
the page, she “friended” establishments thought to be selling 
the bath salts so that her office would be alerted when they 
offered free samples, which she could then have tested. She 
was found to have violated Rule 4.2, and her license was 


suspended for a year.°2 


FOR EXAMPLE: Prosecutors often use jailhouse informants, 
usually called “snitches,” to report on and testify about 
confessions made by defendants, a practice criticized on the 
ground that informants’ testimony may be perjured.®? Several 
law professors noted that Tony Rackauckas, the district attorney 
of Orange County, California, had systematically “promised 
reduced sentences or cash payouts in exchange for drawing out 
confessions or other incriminating evidence from the 
defendants. This practice is prohibited [in California] once 
someone has been charged with a crime. Even when using an 
informant is allowed, defendants and judges must be told of the 
arrangement. That did not happen in Orange County.”84 
Rackausckas was not disciplined, but “the scandal was central” 


to his election defeat in 2018.°° 


Occasionally a prosecutor tries to spy on a defendant’s lawyer rather 
than snooping on the defendant. Courts are not very tolerant of this 
practice. 


FOR EXAMPLE: Navy Commander Christopher Czaplak was 
prosecuting Special Operations Chief Edward Gallagher for 
alleged war crimes. There were leaks to the press about the 
case, in violation of the judge’s gag order. In an effort to catch 
the leaker, the prosecutor’s office sent the defense lawyers an 
apparently innocuous e-mail that included hidden tracking 
software embedded in “a harmless-looking image of a bald 
eagle perched on the scales of justice.” The software would 
show who forwarded the e-mail and who received it. When 
defense lawyers discovered the trick, the judge removed 


Czaplak from the case.86 
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FOR EXAMPLE: Prosecutors in the U.S. attorney’s office in 
Kansas City, Kansas, systematically eavesdropped on 
conversations between defendants and their attorneys. They 
listened to conversations in more than 1,400 cases. They did 
not disclose the eavesdropping to the defense attorneys, and 
they used the information they learned in the prosecution of 
cases. When this information came to light, the prosecutors 
withheld evidence from a federal court investigating the abuse. 
In 2019, a federal judge found the U.S. attorney’s office in 
contempt of court and said that she would order monetary 
sanctions against the government. Hundreds of convictions may 


have to be vacated.8/ 


Do Rules 4.1 and 4.2 apply to criminal investigations by 
prosecutors? 


There is little case law interpreting the application of Rule 4.1 to 


criminal investigations,®® but numerous cases have involved alleged 
violations of Rule 4.2 by prosecutors or their investigators. A decision 
from the Supreme Court of Minnesota summarized how Minnesota 
Rule 4.2 applies in this context: 


When a government attorney is involved in a criminal matter such that 
[Rule 4.2] applies, the state may not have any communication with a 
represented criminal defendant about the subject of the representation 
unless (1) the state first obtains the lawyer’s consent; (2) the 
communication is “authorized by law” . . . ; or (3) the state obtains a 
89 


court order authorizing the communication. 
The court referenced Comment 5 following Rule 4.2 to explain that 
the “authorized by law” exception may cover communications that 
occur prior to the filing of charges. Comment 5 provides: 


Communications authorized by law may . . . include investigative 
activities of lawyers representing governmental entities, directly or 
through investigative agents, prior to the commencement of criminal or 


civil enforcement proceedings.2° 
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The Minnesota court found that Rule 4.2 had been violated by two 
law enforcement officers conducting post-arraignment interviews with 
a defendant without the consent of his lawyer, but that suppression of 
the resulting evidence was not warranted in that case. 

Some courts have found that pre-indictment contact by 
prosecutors with represented persons does not violate Rule 4.2. One 
decision by Judge Samuel Alito, when he was a judge of the court of 
appeals, concluded that prohibiting such contacts “would significantly 
hamper legitimate law enforcement operations by making it very 


difficult to investigate certain individuals.”?' 


May a prosecutor question an unrepresented suspect before the 
suspect is charged with a crime? 


There are apparently no constitutional or ethical prohibitions on 
prosecutors’ questioning uncharged suspects, except that Rule 4.3 
bars lawyers from giving legal advice to unrepresented individuals 
with whom they have conflicting interests. In the 1971 case of Kirby v. 
Illinois, the Supreme Court stated that the “right to counsel attaches 
only at or after the time that adversary judicial proceedings have been 


initiated.”22 Interrogation of uncharged, unrepresented suspects is a 
common practice, especially if the target is a white-collar suspect and 
the risk of flight triggered by the interrogation is slight. 


Does the Constitution allow a prosecutor to negotiate a plea 
bargain with an unrepresented person after that person has 
been charged with a crime? 


Plea bargaining with unrepresented felony defendants is rare 
because all felony defendants have a right to counsel, including 
counsel paid for by the government if they are indigent. A 
misdemeanor defendant also has a right to counsel if the defendant 
would be sentenced to prison after conviction, but until the sentence 
is imposed, the right to counsel is not necessarily apparent. In some 
states, prosecutors seek to negotiate pleas with unrepresented 
misdemeanor suspects either before filing formal charges or after 
charges have been filed but before it becomes clear that the 
defendant has a right to a lawyer. The prosecutors may also require 
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suspects, as part of that plea bargain, to waive any right to counsel 
and any access to exculpatory evidence that is in the prosecutor’s 
possession. Plea bargaining at this early stage of the process can 
result in wrongful convictions. Some innocent defendants plead guilty 


because they fear the consequences that could follow conviction.2° 
The practice of obtaining guilty pleas from unrepresented suspects is 
normal in some jurisdictions, and the Kirby decision does not appear 


to ban it as a violation of the Sixth Amendment.24 


Would it violate an ethics rule for a prosecutor to negotiate a 
guilty plea with an unrepresented defendant? 


Rule 4.2 is not implicated if the suspect is not represented. Model 
Rule 3.8(b) requires a prosecutor to “make reasonable efforts to 
assure that the accused has been advised of the right to and the 
procedure for obtaining, counsel and has been given reasonable 
opportunity to obtain counsel.” Model Rule 3.8(c) provides that a 
prosecutor should not “seek to obtain from an unrepresented accused 
a waiver of important pretrial rights, such as the right to a preliminary 
hearing.” In 2019, the ABA ethics committee stated that procedures 
such as the following widespread practices would violate the rules of 
professional conduct: 


(i) requiring or encouraging plea negotiation with a prosecutor 
before the right to counsel has been raised; 

(ii) using delay or the prospect of a harsher sentence to 
dissuade the accused from invoking the right to counsel; 

(iii) gathering arrestees into court en masse and instructing 
them, prior to any advice regarding the right to counsel or 
other rights, that they must tell the clerk of the court how 
they intend to plead; 

(iv) using forms to obtain waivers of the right to counsel and 
other rights either as a condition of negotiating a plea or 
following a negotiation absent proper confirmation that the 
defendant understands the forms and the rights being 
waived; 

(v) permitting police officers involved in the investigation of a 
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crime or arrest to act as prosecutors and negotiate pleas; 
(vi) advising defendants of the right to counsel but failing to 
provide any procedure for asserting or validly waiving that 
right before requiring plea negotiation with a prosecutor; 
and 
(vii) failing to inform indigent defendants of the procedure for 
requesting a waiver of court application fees associated 


with assignment of a state subsidized defense lawyer.2° 


The committee concluded that where a person accused of a crime 
has or may have a right to counsel, 


the prosecutor may not make a plea offer or seek a waiver of the right to 
counsel before complying with Rule 3.8(b). The prosecutor must make 
reasonable efforts to assure that the accused has been advised of the 
right to counsel and the procedure for obtaining counsel, and has been 
given a reasonable opportunity to exercise that right and obtain counsel. 


Furthermore, under Rules 3.8(b) and (c), the committee concluded 
that 


a prosecutor may not pressure, advise, or induce acceptance of a plea 
or waiver of the right to counsel after an unrepresented accused has 
been informed of the right to counsel and is deciding whether to invoke 
or has initiated the process to invoke that right. 

On the other hand, if the accused has independently elected to 
proceed pro se on terms approved by the court or by the laws and rules 
of the jurisdiction, the prosecutor may negotiate a plea [but must comply 
with other restrictions imposed by the rules, including compliance with 


Rules 4.1, 4.3, and 8.4(c).]9© 


An ABA opinion does not have the force of law; it offers an influential 
interpretation of the Model Rules of Professional Conduct. This 
opinion offers a far-reaching critique of many common practices of 
prosecutors. However, it does not find that the rules are violated by 
plea bargains with unrepresented misdemeanor suspects. The 
committee also does not address whether a prosecutor may require a 
defendant to waive the right to see any exculpatory evidence as a 
condition of a plea bargain. 
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Professor Erica Hashimoto argues that state ethics rules should 
be amended to prohibit prosecutors from asking defendants to waive 
the right to Know the exculpatory evidence that the prosecutor 


possesses.2’ Professor Steven Mulroy argues by analogy to 
interpretations of Rule 4.2 that the Sixth Amendment should be 
interpreted to provide a right to counsel as soon as a prosecutor 
seeks to negotiate a plea with a suspect, even if no charge has been 


filed.28 


Do federal prosecutors have to obey state ethics rules such as 
Rule 4.2? 


For years, federal prosecutors fought for a blanket exemption from 
state ethics’ rules that limit their investigative contacts and deceptive 
tactics in undercover investigations. In 1994, the U.S. Department of 
Justice adopted a policy allowing its prosecutors to communicate 
directly with suspects who were known to have lawyers without first 
informing the lawyers or getting permission from a court.22 This 
practice was successfully challenged by Representative Joseph 
McDade (R-Pa.), who “had been out to harness federal prosecutors 


since he was acquitted of bribery and racketeering charges.”!2° 

In 1998, Congress passed the McDade Amendment, which 
provides that “an attorney for the Government shall be subject to 
State laws and rules, and local Federal court rules, governing 
attorneys in each State where such attorney engages in that 
attorney’s duties, to the same extent and in the same manner as 
other attorneys in that State.”191 This amendment evidently subjects 
lawyers working for the federal government to all applicable state 
ethics rules, not merely to Rule 4.2. For several years, the executive 
branch of the federal government tried to persuade Congress to 
repeal the McDade Amendment, arguing that “abiding by state ethics 
rules . .. would hamper use of undercover agents and informants.” 102 

Congress did not repeal the amendment. In 1999, the DOJ 


established its Professional Responsibility Advisory Office.!°° That 
office helps the department's lawyers comply with their obligations 


under the ethical rules.19* The enactment of the McDade 
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Amendment seems to have had little effect on the ability of federal 
prosecutors to direct pre-indictment communications with a 
represented suspect. Rule 4.2 prohibits contact with represented 
persons except if the lawyer has the consent of the other lawyer or is 


“authorized by law” or by a court order to do so.!°° The DOJ states 
that “generally, the case law recognizes covert contacts in non- 
custodial and pre-indictment situations as ‘authorized by law’ [and] a 
few courts have recognized such an exception [to Rule 4.2] in 
connection with overt, pre-indictment contacts during a criminal 


investigation.” 106 

The DOJ has largely accepted that its attorneys are bound by the 
McDade Amendment, but it continues to test the boundaries of its 
obligations. In one case, in Kentucky, the DOJ sought review by the 
Kentucky Supreme Court of an ethics opinion that had been 
approved by the Board of Governors of the Kentucky Bar 


Association.107 That opinion interpreted Rule 3.8(b) to prohibit 
prosecutors from asking or requiring that plea bargains include 
defendants’ waivers of their rights to seek post-conviction relief by 
claiming ineffective assistance of counsel. The opinion found that a 
defense lawyer could not ethically advise a client about whether to 
waive the right to later claim ineffective assistance because the 
lawyer’s interest in avoiding such a claim created a conflict of 
interest.108 The committee found that a prosecutor who participated 
in a negotiated plea bargain in which a defense lawyer secured such 
a waiver would be “assisting or inducing another lawyer . . . to violate 
the Rules of Professional Conduct” in violation of Kentucky’s Rule 
8.4(a). The court agreed with the committee’s analysis and noted that 
a prosecutor is charged with “see[ing] that the defendant is accorded 
procedural justice.”109 The court concluded that “we simply do not 
believe the use of [ineffective assistance] waivers lives up to that lofty 
expectation.”'19 The court noted that 12 other state ethics opinions 
had ruled that the use of waivers was unethical. Two state ethics 
opinions disagreed but noted ethical concerns about the use of these 
waivers. !11 

The DOJ claimed that Kentucky’s rule could not constitutionally be 
applied to federal prosecutors, despite the McDade Amendment, 
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because federal law preempted state law. The Kentucky Supreme 
Court rejected the Department’s claim, holding that there was no 
federal law that explicitly permitted prosecutors to ask for or require 


the waivers as part of plea agreements. '12 

In a case in New Mexico, the DOJ successfully challenged the 
application of Rule 3.8(e) to federal prosecutors. Rule 3.8(e) prohibits 
a prosecutor from issuing a subpoena to a lawyer to give information 
to a grand jury or in another criminal proceeding about a client unless 
the prosecutor reasonably believes that the information is not 
privileged and there is no feasible alternative to obtain the 
information. The U.S. Court of Appeals for the Tenth Circuit found 
that, despite McDade, this provision does not bind federal 
prosecutors in grand jury proceedings because it imposes on them 
far more onerous restrictions than are permitted under federal law 
and therefore would impede the prosecutor’s authority to investigate. 
As to grand jury proceedings, the court found that the rule was 
preempted by other federal law. The court found that federal 
prosecutors are bound to comply with Rule 3.8(e) in criminal 


proceedings other than grand jury hearings. ''° 


PROBLEM 12-5 


THE PROSECUTOR’S MASQUERADE 


This problem is closely based on actual events in a western 
city. 


You are the district attorney in a small city. The police have 
called you to a crime scene in an apartment. Three women lie 
brutally murdered. Their heads have been split open with an 
axe. Stacey Blankenwell, an eyewitness to the murders, is in 
the apartment. 

Stacey recounts the following story. A man abducted her 
and the other women and took them, one by one, to the 
apartment. He identified himself as Ward Flood. Then he tied 
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Blankenwell to a bed, raped her, and forced her to watch as he 
killed the others. He also dictated details of his crimes into a 
tape recorder. Finally, he left the apartment, instructing 
Blankenwell to call the police and to page him by calling a 
specified telephone number when they arrived. She followed 
his instructions. Flood then telephoned the apartment from a 
cell phone. 

When Flood called, a police officer who was in the 
apartment answered the phone and talked with him for three 
and a half hours. Flood told the officer all the details of his 
crimes. The police recorded the call but were unable to trace 
Flood’s location. 

Flood told the police that he could still kill more people and 
that he would not surrender until he had legal representation. 
He demanded guarantees that if he turned himself in, he would 
be isolated from other prisoners and would be allowed 
cigarettes. He wanted assistant public defender Harrison 
Biaggi to be his lawyer. Biaggi had represented him on a 
previous criminal charge. 

The police told Flood that they would try to locate a public 
defender for him. Then they consulted you about whether they 
should call any lawyer for Flood while he was still at large and 
capable of killing more people. You were ambivalent about 
doing so because you knew that any lawyer would tell Flood 
not to continue talking with the police. You found Biaggi’s 
number in a telephone book that was in the apartment. He was 
now apparently in private practice. You called the number and 
felt relieved when a recording stated that the number was no 
longer in service. 

Suddenly, a plan occurred to you. You could get on the 
telephone and tell Flood that you were an assistant public 
defender. You could then “negotiate” with the police and 
arrange for his peaceful surrender in exchange for the 
promises he sought of isolation and cigarettes. You will see to 
it that he in fact receives those minor benefits after he 
surrenders. 
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Should you do it? If so, should you simply negotiate the 
terms of the surrender, or should you try to get information 
during your conversation with Flood that would assist in 
obtaining his conviction? 


2. The basis for charging a suspect 


Rule 3.8(a) states that “the prosecutor in a criminal case shall... 
refrain from prosecuting a charge that the prosecutor knows is not 
supported by probable cause.” This is the prosecutor’s analogue to 
Rule 3.1. The Restatement explains that a prosecutor may not file a 
criminal case without a “belief, formed after due investigation, that 


there are good factual and legal grounds” for it.114 Rule 3.8(a) 
imposes a standard for filing criminal charges similar to the standard 
imposed by Rule 11 for civil plaintiffs’ lawyers. 
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Professor Bruce A. Green 


Professor Bruce Green notes that Rule 3.8(a) “adds nothing to the 
standard already established by law” in criminal cases because the 
law already requires criminal charges to be supported by probable 
cause. Rather than imposing extra duties on prosecutors, this rule 
simply imports the existing legal standard into the ethics code. The 
standard, Green points out, is pretty low. “Under the probable cause 
standard, it does not have to be ‘more likely than not’ that the 
accused is guilty. All that is needed is a fair possibility of guilt, 


something more than a ‘reasonable suspicion.’ ”115 He notes that the 
ethics rule, like other law, does not require a prosecutor to seek 
readily available exculpatory evidence, so a decision to prosecute 


can be based on one-sided information. 116 
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Professor Fred Zacharias explains that prosecutors are rarely 
disciplined for initiating proceedings based on skimpy evidence 
because “so long as some evidence supports a criminal charge, 
observers typically disagree over the propriety of a prosecutor’s 


decision to support a police arrest pending further investigation.”'"/ 
Despite the relative infrequency of discipline, it is important for 
prosecutors to conduct independent investigations into the evidence 
before initiating criminal charges. If a prosecutor files charges without 
an adequate basis, then even if the defendant is ultimately acquitted, 
the charges may damage the reputation of the person charged and 


disrupt her life.118 

The combination of overzealous prosecutors and inadequate 
defense representation can be deadly. Vigorous investigations, often 
by law school clinical programs, have led to the exoneration of almost 
2,000 innocent people since 1989. Many have been wrongfully 


incarcerated for long periods, even decades. 19 


FOR EXAMPLE: In the mid-1980s, early in his career, 
prosecutor Marty Stroud was assigned to prosecute the 
perpetrator(s) of the murder of a jeweler. The police arrested 
Glenn Ford for the murder. There was no eyewitness to the 
murder. Ford was African American, but Stroud struck all 
African Americans from the jury. (At that time, legal standards 
made it almost impossible to reverse a conviction on the basis 
of race discrimination in jury selection.) He knew that Ford’s 
appointed counsel had never tried a criminal jury case, much 
less a capital case. There were reasons to think that Ford was 
innocent, including rumors that other men had committed the 
murder. Stroud ignored them, conducted only a cursory 
investigation, and sought and obtained the death penalty. He 
went out with colleagues for drinks to celebrate after the 
verdict was announced. The execution had been delayed for 
many years, but Ford spent 30 years “in a small, dingy cell” 
where “lighting was poor, heating and cooling were almost 
non-existent, food bordered on the uneatable.” 

In 2015, after Ford was exonerated decades after his 
conviction, Stroud, ill with lung cancer, admitted to excessive 
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zeal in the Ford case. “My mindset was wrong and blinded me 
to my purpose of seeking justice, rather than obtaining a 
conviction of a person who | believed to be guilty,” Stroud 
wrote. “I did not hide evidence, | simply did not seriously 
consider that sufficient information may have been out there 
that could have led to a different conclusion. . . . | was 
arrogant, judgmental, narcissistic and very full of myself. | was 
not as interested in justice as | was in winning. To borrow a 
phrase from Al Pacino in the movie ‘And Justice for All,’ 


‘Winning became everything.’ ”120 


In noncapital cases, the discovery of wrongful conviction is far less 
likely. 


3. A prosecutor’s duty to reveal exculpatory 
evidence 


In 1963, the U.S. Supreme Court held in Brady v. Maryland that “the 
suppression by the prosecution of evidence favorable to an accused 
upon request violates due process where the evidence is material 
either to guilt or to punishment, irrespective of the good faith or bad 
faith of the prosecution.”'*1 The Supreme Court later decided that 
prosecutors must disclose exculpatory evidence to the defense even 
if the defendant has not requested it, unless after considering it in the 
context of the record, the trial judge was convinced of the defendant's 


guilt beyond a reasonable doubt.'22 A similar rule, without the 
exception, is codified in Rule 3.8(d), which states: 


The prosecutor in a criminal case shall: . . . make timely 
disclosure to the defense of all evidence or information 
known to the prosecutor that tends to negate the guilt of 
the accused or mitigates the offense, and, in connection 
with sentencing, disclose to the defense and to the 
tribunal all unprivileged mitigating information known to 
the prosecutor, except when the prosecutor is relieved of 
this responsibility by a protective order of the tribunal. 
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Even though the law is clear, prosecutors do not always disclose 
exculpatory evidence. 


The Duke lacrosse case 


In 2006, Michael B. Nifong, the district attorney of Durham, North 
Carolina, was facing an election primary. During this period, a young 
African American woman who had worked as an exotic dancer at a 
party hosted by some Duke University students claimed that some of 
the students had sexually assaulted her during the party. Nifong filed 
charges against three men whom the young woman identified as her 
assailants. The defendants were members of the Duke lacrosse 
team. The accusation was all over the print and broadcast media 
throughout the country. A month later, Nifong learned that DNA 
testing showed that genetic material from several men had been 
found on the accuser, but none of it matched the DNA of the accused 
athletes. Nifong withheld this information from defense counsel for six 
months and lied to the court, saying he had turned over all 
exculpatory evidence to the defense. Eventually Nifong released the 
information to defense counsel, but buried it in more than 1800 pages 
of laboratory data. It took defense lawyers another month to find the 
exonerating evidence. Nifong was disbarred and convicted of 
contempt of court. He was sentenced to only a single day in jail. 123 
The most unusual aspect of the Nifong case is that it occurred at 
all; a prosecutor not only was charged by a state bar but was actually 
disbarred for misconduct in a criminal prosecution. Professor Jane 
Moriarty observes that “prosecutors rarely receive ethical sanctions 


for their misconduct, even when it leads to wrongful conviction.”'24 
The North Carolina bar may have acted so swiftly and decisively in 
this case because both Nifong’s charges against the athletes and 
their lawyers’ complaints about prosecutorial misconduct (including 
improper statements to the press and withholding of exculpatory 
evidence) received national media attention for months. 


How often do prosecutors suppress exculpatory evidence? 
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Prosecutorial suppression of exculpatory evidence may not be as 
rare as one would hope. One study found that one-quarter of more 
than 200 DNA exoneration cases involved documented appeals 


alleging prosecutorial misconduct.'2° Another study looked at all 
death penalty verdicts that were imposed and fully reviewed from 
1973 to 1995. Sixty-eight of them were reversed by courts due to 
serious error.128 In that study, prosecutorial suppression of evidence 
or other police or prosecutorial misconduct accounted for 18 to 19 


percent of the reversals.'2’ In 2019, a search of the national registry 
of exonerations revealed that official misconduct was a factor in 236 


of the total 2,472 exonerations. 128 

In a few jurisdictions, suppression of exculpatory evidence has 
become notorious. One Innocence Project report revealed that 
between 1973 and 2002, the New Orleans district attorney’s office 
withheld evidence from 9 of the 36 men sentenced to death in that 
city, and that courts found that exculpatory evidence had been 
withheld in 19 of 25 cases in which allegations of suppression was 


alleged.'29 In 2015, the editorial board of the New York Times asked, 
“How many constitutional violations will it take before the New 
Orleans district attorney’s office is held to account for the culture of 
negligence and outright dishonesty that has pervaded it for decades? 
In dozens of cases over the years, the office . . . failed to turn over 


material to defense lawyers that would have helped their clients.”1°° 

In some cases, prosecutors may fail to disclose exculpatory 
evidence not out of malice or the desire to win cases at all costs but 
simply because of lack of diligence. 


FOR EXAMPLE: In 2015, the State Bar of North Carolina 
suspended prosecutor Paul Jackson for a year for his failure to 
produce exculpatory evidence in a rape case. (The bar later 
stayed the suspension and put Jackson on probation for two 
years.) In July 2011, a grand jury had charged the defendant, 
who was incarcerated while a police laboratory evaluated a 
rape kit. The laboratory concluded in September 2012 that the 
sperm found in the victim was not that of the defendant. The 
defendant remained in jail. In January 2013, Jackson told the 
court that he had “probably” talked to the lab the previous 
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month to inquire about the much-delayed report, but the state 
bar charged that this statement was false and that Jackson had 
violated Rule 1.3 by his lack of diligence. The defendant spent 


at least 580 days in jail before charges were dismissed. '?' 


At what point in the criminal process should the rules require 
disclosure of exculpatory evidence? Should prosecutors have to 
reveal exculpatory evidence well before trial, so that defendants can 
know of such evidence while engaging in plea bargaining and use it 
to argue for reduced charges or a mild sentence? Nine states don’t 
require prosecutors to reveal it until just before trial.192 Because a 
plea bargain ends a case, any exculpatory evidence in the 
prosecutor’s possession in those states is never revealed. 


4. A prosecutor’s duty with respect to unreliable 
evidence 


Rule 3.3(a)(3) states that “[a] lawyer shall not knowingly . . . offer 
evidence that the lawyer knows to be false.” Rule 3.8(a) prohibits a 
prosecutor “from prosecuting a charge that the prosecutor knows is 
not supported by probable cause.” In addition, Comment 1 to Rule 
3.8 explains that “a prosecutor has the responsibility of a minister of 
justice and not simply that of an advocate. This responsibility carries 
with it [the] specific obligation to see that . . . guilt is decided upon the 
basis of sufficient evidence.” A prosecutor’s job is not to win a 
conviction, but to be a fair minister of justice. This means that 
prosecutors should not present flawed or unreliable evidence. 


Are there problems in the reliability of forensic evidence? 


While prosecutors use a wide array of different types of evidence to 
support criminal cases, there have been serious problems with some 


of the forensic evidence.'?° A 2005 study concluded that “erroneous 
forensic science expert testimony [was] the second most common 


contributing factor to wrongful convictions.”'4 Usually such errors 
are simply mistakes by expert witnesses or the result of faulty lab 
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work, although sometimes deliberate falsification of laboratory 
occurs. 13° 


FOR EXAMPLE: In 2015, the FBI admitted that “nearly every 
examiner in an elite FBI forensic unit gave flawed testimony in 
almost all trials in which they offered evidence against criminal 
defendants over more than a two-decade period before 2000.” 
Twenty-six of the 28 examiners overstated forensic matches in 
ways that helped prosecutors to obtain convictions. Of 268 trials 
studied by the Justice Department in which hair samples were 
used, flawed testimony was offered in 257 of them.'9® Even 
after a nine-year investigation, the Justice Department reported 
the problematic testimony only to the prosecutors who had 
obtained the convictions. The prosecutors often did nothing in 
response to the information. The DOJ did not inform the 
defendants’ lawyers, even in cases where DNA analysis had 


exonerated their clients. 13” 
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Professor Jane Moriarty 


Professor Jane Moriarty argues that except for DNA evidence, 
much of the forensic comparison evidence admitted in criminal cases 
does not meet scientific reliability standards. She explains that in 
criminal cases, judges routinely admit forensic evidence that does not 
comply with acceptable scientific methodology and likely would not 
satisfy courts in civil cases. To curb excessive reliance on dubious 
forensic expert testimony, Moriarty advocates amending the ABA 
Model Rules to require prosecutors to “make reasonable efforts to 
assure that only reliable expert evidence is admitted into evidence” 
and to prohibit them from using evidence that they know or 


reasonably should know is unreliable. 
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Do prosecutors sometimes present witnesses whose veracity 
they know to be doubtful? 


It is difficult to know how often a prosecutor presents testimony from a 
witness whose word the prosecutor doubts. But consider one case 
that got a great deal of publicity. 


FOR EXAMPLE: After white police officer Darren Wilson shot to 
death an unarmed African American teenager, Michael Brown, 
in Ferguson, Missouri, prosecutor Robert McCullough 
presented evidence to a grand jury, which decided not to indict 
Wilson. Later, McCullough told a radio station that he decided to 
present witnesses to the grand jury regardless of their 
credibility. One of those witnesses was Sandra McElroy, who 
told the grand jury that Brown had charged at Wilson. McElroy 
had been arrested twice for check fraud. She had come forward 
as a witness in a previous criminal case, but authorities had 
dismissed her testimony in that case as “a complete 
fabrication.” In his radio interview, McCullough admitted that 
McElroy had not been present at the incident leading to Brown’s 
death, but “I decided that anyone who claimed to have 


witnessed anything would be presented to the grand jury.”'?9 


When charging two or more defendants who are alleged to have 
committed a crime, the prosecutor may have to decide whether to 
present evidence, knowing that in at least one of the cases, the 
evidence is false. 


FOR EXAMPLE: In Ohio, two men named Stumpf and Wesley 
committed a robbery together. During the robbery, one of them 
shot and killed Mary Jane Stout. The prosecutor didn’t know 
which of them pulled the trigger. Seeking the death penalty 
against Stumpf, the prosecutor said that Stumpf had been the 
trigger man. Stumpf was convicted and sentenced to death. Ina 
separate trial seven months later, the same prosecutor argued 
that Wesley had pulled the trigger. Wesley was convicted and 


sentenced to life in prison. 14° 
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Suppose that a prosecutor obtains a conviction and later learns 
of evidence that suggests the defendant may be innocent. Does 
the prosecutor have an ethical duty to try to reopen the case? 


Until 2008, prosecutors who learned that a convicted defendant might 
be innocent had no duty to act. In 2008, however, the ABA’s House of 
Delegates amended Rule 3.8 to add new obligations for prosecutors 
in this situation. In states that have adopted the amendment, a 
prosecutor who obtains “new, credible and material evidence creating 
a reasonable likelihood that a convicted defendant did not commit an 
offense of which the defendant was convicted” must “promptly 
disclose that evidence to an appropriate court or authority.” Also, if 
the defendant had been prosecuted locally, the prosecutor must 
make a reasonable effort to investigate whether an innocent person 
was convicted. Prosecutors with clear and convincing evidence of the 
innocence of a convicted person must seek to remedy the 


conviction. 141 

It is not always easy for a prosecutor to decide when to seek the 
exoneration of a person who may have been wrongfully convicted. 
This problem is even more difficult when a more senior prosecutor 
disagrees with the person making the judgment. 


FOR EXAMPLE: In 2005, Daniel Bibb was an assistant district 
attorney in New York, reporting to District Attorney Robert M. 
Morgenthau. Bibb had worked in the district attorney's office 
for 21 years and was planning to spend his whole career there; 
it was the only job he had ever wanted. 

Fifteen years earlier, Bibb’s office had obtained murder 
convictions of Olmedo Hidalgo and David Lemus for killing a 
man outside a famous nightclub. The defendants had been in 
prison ever since. But after press investigations suggested that 
someone else had committed the murder, Hidalgo and 
Lemus’s lawyers moved to reopen the conviction. Morgenthau 
told Bibb to investigate. After interviewing some eyewitnesses 
who were unknown to Hidalgo and Lemus’s lawyers, Bibb 
became fully convinced that the two men had been wrongly 
convicted. Bibb urged Morgenthau that the district attorney’s 
office should join the effort to exonerate the men. But 
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Morgenthau was facing a contentious reelection contest, '42 
and he ordered Bibb to defend the convictions in court. Bibb 
did so, but he also secretly collaborated with the defense 
counsel. Bibb told them about the existence of the witnesses 
he’d uncovered, told witnesses what questions he would ask 
them, and refrained from cross-examining defense witnesses 
aggressively. He said he “did the best | could — to lose.” “I was 
angry, he said, “that | was being put in a position to defend 
convictions that | didn’t believe in.” Hidalgo and Lemus were 
exonerated. 

In 2008, when Bibb revealed what he’d done, the New York 
bar authorities opened an investigation of whether he had 
violated his ethical obligations to his client. Bibb resigned from 
his job. The bar eventually ended its investigation without 
recommending discipline. Ethics experts split in their 


evaluation of what Bibb should have done.'4° 


5. A prosecutor’s duty to avoid improper pretrial 
publicity 


In Chapter 11, we saw that a lawyer representing a client in a case 
that may go to a jury has a duty to avoid pretrial publicity that could 
unfairly bias the jury. Prosecutors are particularly cautioned to follow 
Rule 3.8(f), which directs that absent a legitimate law enforcement 
purpose, a prosecutor should “refrain from making extrajudicial 
comments that have a substantial likelinood of heightening public 
condemnation of the accused” and must take reasonable care to 
prevent law enforcement officers from doing so. In addition, they must 
abide by Rule 3.6, which also prohibits extrajudicial statements that 
the prosecutor reasonably could know will have a substantial 
likelihood of prejudicing a proceeding. Comment 5 to Rule 3.6 
identifies certain types of statements that carry a particular risk of 
causing prejudice. These include, among others, the contents of any 
confession, a statement that a defendant refuses to confess, and any 
Opinion as to the guilt or innocence of a defendant. Even a statement 
that a defendant has been charged is listed as likely to be prejudicial, 
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unless the prosecutor also explains that a charge is just an 
accusation and that the defendant is presumed innocent until proven 
guilty.144 Though many prosecutors take these obligations seriously, 
there are exceptions. 


FOR EXAMPLE: Five New Orleans police officers were 
convicted of criminal charges relating to the shooting of 
unarmed civilians on the Danziger Bridge in New Orleans after 
Hurricane Katrina. However, a federal judge overturned these 
convictions in 2013 because some federal prosecutors in New 
Orleans had used false names to post online comments 
condemning the police officers before and during the 2011 trial. 
The comments were posted on NOLA.com, the online 
publication of the New Orleans Times-Picayune. The judge 
found that these prejudicial comments deprived the police 


officers of a fair trial.145 Jim Letten, the U.S. attorney for New 
Orleans (who was the longest-serving U.S. attorney in the 
nation), was forced to resign and was disbarred when it was 
discovered that he and his most senior subordinates had been 
the writers of these “provocative, even pugnacious” 


comments. 146 


6. Enforcement of ethical rules against 
prosecutors 

How should the ethical rules against prosecutorial misconduct be 

enforced? Professor Ellen Yaroshefsky suggests that state bar 


discipline cannot be relied upon to ensure proper conduct by 
prosecutors. 


Ellen Yaroshefsky, Wrongful Convictions: It Is 
Time to 


Take Prosecution Discipline Seriously 
8 D.C. L. Rev. 275 (2004) 
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Few public prosecutors are brought before disciplinary committees. . . 
. While all courts, prosecutors, and defenders would certainly agree 
that it is “highly reprehensible” to suppress facts or secrete evidence 
“capable of establishing the innocence of the accused,” when that 
happens, the disciplinary consequence is often nil. . . . The 
prosecutorial misconduct in [the cases of defendants who were 
convicted, sentenced to death, and later exonerated] cannot be 
readily excused as mistakes or errors of judgment. In the vast 
majority of cases, the misconduct was deemed to be grossly 
negligent or intentional. Few of those prosecutors were disciplined, 
either internally or through the state disciplinary system. And, while 
there has yet to be a systematic analysis of the now 140 exonerations 
by category and severity of error, the existent analyses confirm that 
prosecutors have rarely been held accountable for their behavior. 
With rare exception, there has been no discipline for egregious 
instances of misconduct that led to these convictions. .. . 


Secrecy is the hallmark of most disciplinary proceedings and 
significant change in openness of the process is highly unlikely in 
most jurisdictions. If discipline is to serve as a deterrent to 
prosecutorial misconduct, the process and its results cannot be 


secret.'4” It is more likely that the creation of an independent 
disciplinary body will begin as an open process. 
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Professor Ellen Yaroshefsky 


[Also,] without significant additional resources, state bar 
disciplinary authorities are unlikely to undertake this work. Even, 
however, in the unlikely event that sufficient funds were made 
available to consider adequately allegations of prosecutorial 
misconduct, and even if such disciplinary committees hired criminal 
justice professionals, both the lack of perceived influence of those 
committees in most jurisdictions and the orientation of disciplinary 
committees as reactive to individual complaints are sufficient reasons 
to establish an independent commission to monitor disciplinary 
matters for the prosecutors. Obviously, these issues merit serious 
discussion in each state. 

However configured, a system of highly regarded professionals 
independent of prosecutors’ offices is essential to a workable system 
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of accountability. Only such a commission can assume the mantle of 
authority and engender the respect necessary to undertake such a 
task. To be a serious effort, it should be one of peer review by 
experienced criminal justice professionals with the power to sanction 
prosecutors who engage in misconduct. While such an alternative to 
existing disciplinary committees might be termed “overenthusiastic,” 
there does not appear to be a realistic alternative... . 

Wrongful conviction cases have decreased public confidence in 
the integrity of the criminal justice system, and, to the extent that 
police and prosecutors are responsible for wrongful convictions, 
[decreased public confidence] in those government offices. These 
cases make plain that the criminal justice system can no longer afford 
to ignore the ineffectiveness of internal controls, judicial sanctions, 
and the disciplinary process to monitor, sanction, and deter 
prosecutorial misconduct. Most prosecutors consider themselves 
ethically scrupulous. The continuing failure to provide a system with 
the necessary transparency, consistency, and accountability is a great 
disservice to them. It is time to establish and fund independent 
commissions to do so. 


What happens to prosecutors whose convictions are reversed 
because prosecutorial misconduct is discovered? 


Often, nothing. In fact, judges who overturn convictions because of 
prosecutorial misconduct usually take care not to mention the name 
of the offending prosecutors in their opinions. The names are made 
public only about 25 percent of the time. One authority has called for 
naming the prosecutor in all cases of serious prosecutorial 
misconduct, both to deter it and to enable judges to monitor the 


conduct of those who repeatedly cause problems. 148 


C. Conduct prejudicial to the 
administration of justice 
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In this chapter, we have considered many duties that lawyers owe to 
people whom they encounter, including judges, adversaries, and 
witnesses. Rule 8.4(d) cautions against “engagling] in conduct that is 
prejudicial to the administration of justice.” Under this rule, lawyers 
have been disciplined for improper actions relating both to clients and 
to other persons. 

This provision is a kind of catchall that exhorts people to act 
honorably, without defining the behavior that could result in discipline 
or even disbarment. It has been challenged repeatedly on the ground 
that it is unconstitutionally vague, but courts have rejected all of the 


challenges to date.'149 
Lawyers have been disciplined under the standard of Rule 8.4(d) 


for a wide range of conduct. Here are some examples. 150 


e Attorney Monica Klaas heard that a police drug raid was likely 
to be conducted in Wooster, Ohio. She called a former client 
and advised him to “clean up his act.” The client agreed to 
cooperate with the police and to testify against his lawyer, who 
was then convicted of attempted obstruction of justice. (One- 
year suspension, six months stayed.)'°! 

e Inn Internet chat room, attorney James Childress asked girls 
between the ages of 13 and 16 to meet him for the purpose of 
having sex. Some of them met him, but he did not have sex 


with any of them. (Indefinite suspension.)!°2 

e A paralegal was being prosecuted by the county attorney’s 
office for driving with an expired license plate. Lyle Koenig, the 
lawyer who employed the paralegal, wrote to the deputy 
county attorney in charge of the prosecution to say that the 
county attorney was guilty of the same offense. He enclosed a 
photo of the county attorney’s license plate and said that if the 
prosecution of his paralegal was dismissed, he would not 
move for the appointment of a special prosecutor to prosecute 
the county attorney. (Four-month suspension.)!°° 

e After a client won a judgment against her lawyer, Douglas 
Daniels, requiring him to refund her $5,000 retainer, the lawyer 
did not pay the money he owed her. There was no finding that 
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the lawyer intended to obstruct the suit against him, merely 


that he failed to pay the judgment. (Reprimand.)'°4 

e For eight years, Mark Sargent, the dean of Villanova Law 
School, submitted inflated LSAT scores and grade-point 
averages of entering law students to the ABA to increase the 
school’s rank in U.S. News & World Report. (Three-year 
suspension.)!°° 

e Samir Zia Chowhan advertised on Craigslist for a legal 
secretary and required applicants to submit their 
measurements. He told a woman who answered the ad that a 
requirement of the job would be to have “sexual interaction” 
with him. To demonstrate her willingness to perform this duty, 
she would have to have sex with him as part of her job 
interview. Chowhan then lied to the administrator of the Illinois 
disciplinary board, claiming that he had not placed the ad. (He 
was suspended for one year, after a disciplinary hearing 
committee noted that his conduct was “not as serious” as that 
of another attorney who was suspended for two years after, on 
three occasions, he tied female job applicants and employees 
up with rope.) !°© 

e President Bill Clinton, a member of the Arkansas bar, 
“knowingly gave evasive and misleading answers” regarding 
his relationship with Monica Lewinsky while being deposed in 
the lawsuit brought by Paula’ Jones. (Five-year 
suspension.)1°/ 


Rules 8.4(e) and (f), like Rule 8.4(d), are very general rules 
cautioning lawyers against misconduct that is not easily defined with 
greater specificity. Rule 8.4(e) prohibits lawyers from suggesting to 
clients that they have improper influence with government agencies 
or officials or that they can get away with conduct that would violate 
the ethical code. Rule 8.4(f) bars lawyers from assisting judges to 
violate rules of judicial conduct or any other law. 

Rule 8.4(g) bars a lawyer from engaging in harassment or 
discrimination on many grounds, including race, sex, religion, 
socioeconomic status, and sexual orientation, when such conduct is 
related to the practice of law. Comment 3 explains that harassment 
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includes demeaning verbal conduct and that sexual harassment 
encompasses “unwelcome sexual advances, requests for sexual 
favors, and other verbal or physical conduct of a sexual nature.” The 
ABA adopted Rule 8.4(g) in 2016. This version of the rule has been 


controversial, '°° and by late 2018, it had been adopted only by 
Vermont. Some opponents of this rule object that it infringes on 
religious liberty because it prohibits discrimination against LGBTQ 


individuals. !°9 


PROBLEM 12-6 


A LETTER OF COMMENDATION 


This problem is based on events that occurred in a mid- 
Atlantic city in 2014. 


You are a lawyer with a moderately successful appellate 
practice. You have appeared frequently before the appellate 
court in your city and have served as the chair of that court’s 
advisory council. A few days ago, you argued two back-to- 
back cases in front of the court. Shortly thereafter, you 
received an unsolicited letter from the chief judge, whom you 
know well, praising the quality of your briefing and argument. 
The chief judge wrote: 


One of my colleagues who was on the panel before which you argued 
told me that you were impressive in every way. In both cases you 
knew the record cold and handled every question with confidence and 
grace. Two of my other colleagues echoed her enthusiasm over your 
performance. | was really proud to be your friend today! You bring 
great credit to yourself and all associated with you! And actually, | not 
only do not mind, but encourage you to let others see this message. 
Your friend for life, [signed] 


You showed the letter to one of your partners, who said, 
“Thats marvelous. You should be very proud of yourself, and 
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you deserve the judge’s praise. | suggest that you send it toa 
couple of dozen trial lawyers who regularly send us cases for 
appeal, and to a few individuals who would be in a position to 
steer new business to us. The judge himself encouraged you 
to share the letter.” 

You aren’t sure whether its OK to do as your partner 
suggests. You consult several legal ethics experts. They all 
say that there is no rule against it, so long as the judge has 
given permission. 

Will you circulate the letter as your partner advises? Why or 
why not? 


D. Are lawyers really too zealous? 


We began Chapter 11 with Professor Charles Fried’s defense against 
the charge that the adversary system of justice hinders a person’s 
being both a good lawyer and a moral human being. In the excerpt 
below, Professor Ted Schneyer suggests that contrary to the popular 
impression that lawyers are too doggedly concerned only with the 
interests of their clients, most lawyers may actually give too much 


weight to the interests of others. 16° 


Ted Schneyer, Moral Philosophy’s Standard 


Misconception of Legal Ethics 
1984 Wis. L. Rev. 1529 


[Professor Schneyer is Milton O. Riepe Professor Emeritus of 
Law at the University of Arizona. ] 
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4 SA 


Professor Ted Schneyer 


[The sociological literature does not support the critics’ claims that 
lawyers are too zealous in advocating for their clients.] Take criminal 
defense work. Sociologist Abraham Blumberg found, in what remains 
one of the most important empirical studies of the field, that defense 
lawyers sometimes behave more like professional wrestlers than 
zealous combatants.181 Generally, criminal defense lawyers 
represent their clients on a one-shot basis and are paid by a third 
party. For these structural reasons, Blumberg found, defense lawyers 
are understandably tempted to sacrifice individual clients, or even 
their clients as a class, in order to maintain good personal relations 
with the prosecutors, police, and court and jail personnel with whom 
they must deal on a long-term basis. Moreover, they sometimes 
succumb to the temptation, [forgoing] meritorious defenses to avoid 
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antagonizing busy prosecutors and judges, and even acting as 
“double agents” for the criminal justice bureaucracy by advising 
clients to cop pleas when it might not be in their interest and by 
“cooling out” clients who fail at first to see the wisdom of the advice. . 


The vivid and influential ties Blumberg observed between criminal 
defense lawyers and third parties can sometimes be found in civil 
litigation as well. Sociologist Donald Landon recently interviewed 200 
trial lawyers who practice in small communities and often know an 


opposing party or counsel personally. !®2 Landon began by supposing 
that lawyers are strongly influenced by the Code and that the Code 
tilts sharply toward the client in defining the lawyer’s proper role as 
advocate. He was therefore surprised to find that his lawyers were far 
from single-minded advocates willing to push to the hilt any and all of 
a client’s legally defensible positions. 

Landon’s advocates were sometimes reluctant to accept cases, 
not because of moral qualms, but because it would make them 
unpopular in their community and be bad for business; one lawyer, for 
instance, called his decision to handle a malpractice suit against the 
local doctor a ruinous mistake he would never repeat. . . . Landon’s 
advocates were unwilling to use sharp tactics to gain an advantage 
over a lawyer they knew and regularly dealt with. As one said: “You 
don't file a five-day motion on Charley Jones when he’s on a two- 
week vacation, or try to take advantage of him. If he’s forgot to file an 
answer, you don't ask the judge for default. You call him. . . . 
[FJairness is more important than winning.” .. . 

Putting criminal and civil litigation aside, consider the way lawyers 
behave as negotiators, advisers and draftsmen. Regarding 
negotiations, several years ago my colleague Stewart Macaulay 
surveyed 100 Wisconsin lawyers practicing in a wide range of 
settings who had experience representing buyers or sellers in the 
settlement of minor consumer complaints.'©° His conclusions about 
the way lawyers behave in the negotiation process were these: 


Rather than playing hired gun for one side, lawyers often mediate 
between their client and those not represented by lawyers. They seek 
to educate, persuade and coerce both sides to adopt the best 
available compromise rather than to engage in legal warfare. 
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Moreover, in playing all of their roles, . . . lawyers are influenced by 
their own values and self-interest. . . . 


Notes and questions about the schneyer article 


1. What do your own observations of lawyers among your friends, 
family, and employers suggest about whether lawyers are too 
zealous or not zealous enough? Do the lawyers you know move 
heaven and earth for their clients, perhaps even to the point of 
unfairness to adversaries or third persons, as in some of the 
problems in this chapter? Or are they sometimes disrespectful or 
disdainful of their clients’ rights, desires, or finances? 

2. In your experience, does lawyers’ treatment of their clients and 
how assiduously they advocate on their behalf depend on who the 
clients are or how much money they are paying? 

3. To what extent is the ethical behavior of lawyers and their loyalty 
to clients influenced by the economic and social settings in which 
the lawyers are employed? (This is one of several important 
issues raised by the last two chapters of this book.) 


1. Matter of Broderick, 929 N.E.2d 199 (Ind. 2010). 

2. William H. Simon, Virtuous Lying: A Critique of Quasi-Categorical Moralism, 
12 Geo. J. Legal Ethics 433, 433-439 (1999). 

3. See the discussion in Chapter 4. 

4. In re Austern, 524 A.2d 680, 687 (D.C. 1987). This case is somewhat different 
from the hypothetical question posed in the text in which the lawyer is entirely 
passive because Austern did more than sit silently while his client committed a 
fraud. The court found that he signed the escrow agreement after knowing of the 
fraud. Nevertheless, the case is a warning that even more subtle activity by a 
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The Changing 
Landscape of Law 
Practice 


A. Unauthorized practice of law: Who can 
provide legal services 
1. Prohibition of unauthorized practice of law by 
nonlawyers 
2. Restrictions on multistate practice by lawyers 
3. Programs allowing nonlawyers to provide some legal 


assistance 
4. New providers of legal services 


B. Getting business: Advertising and 
solicitation 


1. Advertising of legal services 
2. Solicitation of clients 


C. Multidisciplinary practice 
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D. Financing law practice 


1. Litigation finance: Nonlawyer funding of lawsuits 
2. Nonlawyer ownership of and investment in law firms 


E. Temporary and contract lawyers 


F. Outsourcing legal work to cut labor 
costs: Offshoring and onshoring 


G. Globalization of law practice 


H. Law practice in America: Workplace 
culture and professional satisfaction 


1. History and growth of American law firms 
2. Government and nonprofit organizations 
3. Professional satisfaction 


The legal profession is in a period of rapid change as a result of 
economic and technological developments and competition from 
lawyers in other countries. This chapter will explore some of the 
changes in a rapidly evolving profession. Here are a few of the 
highlights. 

In the 1970s, the Supreme Court invalidated a ban on advertising 
by lawyers, and the ABA amended its ethics rules to conform to that 
decision. Advertising by lawyers became widespread. More recently, 
the ethics rules governing solicitation of clients were liberalized. 
Some states have lowered the bar to unauthorized practice and 
permit nonlawyers to deliver specified types of legal service. New 
companies are investing in litigation, which provides a novel source of 
funding for many lawsuits. It has become commonplace for large law 
firms to hire companies abroad or in rural areas of the United States 
to perform various tasks that once were done in-house. 
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Some industrialized countries allow nonlawyers to invest in law 
firms. Many countries allow lawyers and nonlawyers such as 
accountants and information specialists to work in firms that provide a 
variety of services to clients. Large multinational accounting firms are 
offering legal services across the globe in countries other than the 
United States. Competition from law firms and multi-service firms in 
other countries that serve a worldwide market will put pressure on 
U.S. states to amend current ethics rules that prohibit nonlawyer 
investment in firms and multidisciplinary service by partnerships 
between lawyers and others. After we discuss these developments, 
we will examine some of the changes taking place in American law 
firms and their impact on the lawyers who work for them. 


A. Unauthorized practice of law: Who 
can provide legal services 


Unauthorized practice of law takes many forms. There are several 
different situations in which legal advice or services are delivered by 
nonlawyers or by lawyers who are not licensed in the jurisdiction. 
Some of these are troubling, while others are more benign. 


e Some individuals without legal training pretend to be lawyers 
and charge high fees for incompetent service to vulnerable 
clients. 

e Many lawyers offer advice or assistance to people in states 
where the lawyers are not licensed to practice. 

e Many social service agencies, such as shelters for battered 
women, provide advice or assistance to unrepresented 
individuals who cannot afford legal services, without 
supervision from lawyers. 

e Some trained professionals in other fields such as accounting 
offer services to their clients that overlap with or encroach on 
the kinds of services that are provided by lawyers. 
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In this section of the chapter, we explore the regulation of all of these 
forms of unauthorized practice of law. 


1. Prohibition of unauthorized practice of law by 
nonlawyers 


Serious efforts to regulate unauthorized practice of law began in the 
early twentieth century. From 1914 to 1940, professional bar 
associations, including the ABA, organized successful campaigns 
that often resorted to litigation to prevent nonlawyers from competing 
with lawyers. | Today nearly every state has a statute barring 
nonlawyers from practicing law or a court doctrine permitting the state 
bar association or state officials to bring suits to enjoin unauthorized 
practice. 


What is “the practice of law” from which nonlawyers are 
excluded? 


A central question in the prohibition of unauthorized practice of law 
(UPL) is the definition of “practice of law.” The ABA tried to craft a 
uniform national definition of what activities constitute the “practice of 
law,” but it eventually abandoned this project.2 The wording of the 
UPL statute varies from state to state, but Connecticut's somewhat 
circular law is representative. 


A person who has not been admitted as an attorney . . . shall not: (1) 
Practice law or appear as an attorney-at-law for another, in any court of 
record in this state, [or] (2) make it a business to practice law, or appear 
as an attorney-at-law for another in any such court. . . . Any person who 
violates any provision of this section shall be guilty of a Class C 


misdemeanor.4 


In Delaware, unauthorized practice is restricted by court-made 
doctrine rather than by statute. The Delaware Supreme Court has 
promulgated Rule 86, creating a Board on the Unauthorized Practice 
of Law. The board has issued these “guidelines,” published in its Rule 
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4(c), in an effort to determine what work is “unauthorized” to be 
performed by a nonlawyer: 


(i) giving legal advice on matters relating to Delaware law, (ii) drafting 
legal documents or pleadings for a person or entity (other than one’s 
self) reflecting upon Delaware law, for use in a Delaware legal tribunal or 
governmental agency, unless the drafting of such documents or 
pleadings has been supervised by a person authorized to practice law in 
the State of Delaware, (iii) appearing as legal counsel for, or otherwise 
representing, a person or entity (other than one’s self) in a Delaware 
legal tribunal or governmental agency, (iv) holding one’s self out as 
being authorized to practice law in the State of Delaware, (v) engaging 
in an activity which has traditionally been performed exclusively by 
persons authorized to practice law, and (vi) engaging in any other act 
which may indicate an occurrence of the unauthorized practice of law in 
the State of Delaware as established by case law, statute, ruling, or 
other authority. The foregoing description of types of conduct are to be 
used as general guidelines for evaluation by Disciplinary Counsel, and 


not as definitions of the unauthorized practice of law.” 


Do people who are not lawyers actually get in trouble for helping 
other people with their legal problems? 


Yes, sometimes. Perhaps a lot of informal assistance goes 
undetected. But when authorities learn of a nonlawyer providing legal 
services, they may seek to enforce the unauthorized practice rules or 
laws. 


FOR EXAMPLE: In 2014, the Ohio Supreme Court enjoined 
Thomas Jones Jr., a nonlawyer, from preparing simple deeds 
for homeowners who wanted to sell their houses. It declined to 
impose a $10,000 penalty on Jones only because he had 


prepared just a few deeds and did not charge for his services. 


Hard data on UPL enforcement is difficult to obtain. The ABA 
surveyed bar officials in 2012 and found that those in some 
jurisdictions anticipated that their UPL enforcement would be 


increasing.” The Florida bar alone spends more than $1.5 million a 


year to enforce state law prohibiting unauthorized practice. The 
Virginia bar ethics committee has decided that state bar investigators 
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may use deception, notwithstanding the ethics rules discussed in 
Chapter 12, if necessary to catch nonlawyers who are giving legal 


advice and advertising only by word of mouth.’ In 2013, New York 
made the unlicensed practice of law a felony, punishable by up to four 


years in prison. 1° 


Is the prohibition of unauthorized practice of law good for 
society? 


Some experts have criticized unauthorized practice laws and rules 
because they make it virtually impossible for low- and moderate- 
income persons to obtain essential legal assistance. They argue that 
people who have not devoted three years of their lives to legal 
education and incurred hundreds of thousands of dollars of law 
school debt would not have to charge clients as much money as 
lawyers do and could be trained to provide basic certain legal 
services such as assisting people with uncontested divorces or 
claims for public benefits. In 1993, David Vladeck warned that 
unauthorized practice laws prevented low-and moderate-income 
people from obtaining low-cost assistance with routine legal matters 
such as help with filling out forms for simple wills or applying to courts 
for changes of name. He observed that “the Bar has fought tooth and 
nail against any inroad on the lawyer monopoly” while couching its 
support for unauthorized practice laws “in terms of consumer 


protection: namely shielding the client from ‘inferior’ assistance.”"' 
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Professor David C. Viadeck 


On the other hand, some people think that legal services should 
be provided only by those who have had three years of legal 
education, have passed a bar examination and a character review, 
and are subject to the lawyer disciplinary system. They believe that 
these educational and licensing requirements are necessary to 
protect the public from receiving poor service and from scams. That is 
the essential issue in the debate over the proper role for nonlawyers 
in the solution of routine legal problems. 

In some areas of work, however, the risk to clients is greater than 
Vladeck suggests. For example, the American Immigration Lawyers 
Association (AILA) notes that “there are numerous instances of 
people being victimized by fraudulent immigration consultants. .. . 
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[They] extract thousands of dollars to prepare applications that are 
not filed or that are incorrectly filed. The stakes are high when dealing 
with immigration law. Filing the wrong documents, missing a deadline, 
or failing to fully disclose all the facts in a case can mean the 
difference between legal status, deportation, and in the case of some 
asylum seekers, even death.” AILA supports “jurisdiction at the 
federal level to prosecute fraudulent consultants.” !2 

After Viadeck and others criticized the rules on UPL, the ABA's 
Commission on Nonlawyer Practice recommended reforming the 


rules to reduce the restrictions on unauthorized practice.!? The report 
was sent to the Board of Governors, but the Board never presented 
the recommendations to the House of Delegates. The commission’s 


recommendations were never implemented.'* As we discuss in the 
next section of this chapter, however, a few states are beginning to 
experiment with granting licenses to specially trained nonlawyers who 
are then allowed to help clients with specific types of routine legal 
problems. 

Notwithstanding the unauthorized practice of law rules, 
accountants routinely prepare tax returns for their clients, even 
though the tax code is very complex and almost any judgment about 
how income or expenditures should be treated for tax purposes 
involves interpretation of law. Similarly, in many states, realtors 
prepare property deeds and manage the execution of the closing 
documents. In some states, real estate salespersons are allowed to 
act for sellers at closings. !° 

There may be a few fields, immigration in particular, in which a lot 
of people take advantage of consumers by posing as lawyers, but 
otherwise, unauthorized practice may not pose a serious problem for 
unsuspecting clients. Deborah Rhode and Lucy Buford Ricca 
surveyed the state officials who enforce the statutes and rules barring 
the unauthorized practice of law. Eighty-four percent of them believed 
that unauthorized practice was a threat to the public, but “over two- 
thirds (69 percent) could not recall an instance of serious injury in the 
past year. Of those who reported injury, almost all singled out 


immigration fraud.”'© 
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Are nonlawyers employed by lawyers allowed to help people 
with their legal problems? 


Yes. Lawyers are allowed to hire and train nonlawyers as 
paraprofessionals (sometimes called “paralegals” but called 
“nonlawyer assistants” by Rule 5.3). These employees may 
undertake a wide range of tasks delegated by the lawyers for whom 
they work. However, the employing lawyer must supervise the 
paraprofessionals and take responsibility for their advice and other 
work. If a paraprofessional violates a rule of professional 
responsibility, the supervising lawyer may be disciplined for the 
violation.” Also, many courts and agencies allow law students to 
provide free representation to indigent clients. The students must be 
supervised by clinical teachers or (in some cases) legal aid lawyers. 


Is it a violation of the unauthorized practice laws to publish a 
manual on how to write a will or a lease? 


Maybe. Some state bars have concluded that “legal document 
preparation services, whether online or in person at a specific site, 


are engaging in the unauthorized practice of law.”'® A federal district 
court in Texas enjoined the publication of the software Quicken 
Family Lawyer, which included forms for wills, leases, premarital 
agreements, and 100 other situations. The software itself (but not the 
packaging) cautioned that the program did not provide individualized 
information and that purchasers should use their own judgment about 
whether to consult lawyers. The court found that publication of the 
software constituted unauthorized practice of law, and that the Texas 
UPL rule did not violate the First or Fourteenth Amendment.'2 The 
Texas legislature overturned the court decision by passing a statute 
that stated that the publication of “computer software or similar 
products” does not constitute unauthorized practice if the products 
state conspicuously that they are not a substitute for the advice of a 
lawyer.2° After the legislature enacted this new law, the U.S. court of 
appeals dissolved the injunction.2' 

Do-it-yourself manuals or computer programs can be helpful but 
may be less useful than the personal services of a good lawyer, 
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although of course they cost far less. A New York Times writer tested 
four will-writing programs and also consulted an estate planning 
lawyer. She discovered that her will came out quite differently with 
each of the programs. After she used the programs, she “still needed 
a lawyer to help decode some seemingly standard clauses and their 
consequences.” She noted that “a computer program can’t ask you 
about your family relationships or tease out complex dynamics, like 


your daughter’s rocky marriage.”22 


May a lawyer provide guidance to a nonlawyer who helps people 
with their legal problems? 


Suppose a community organizer who is not a lawyer but who is an 
expert on landlord-tenant problems advises poor people about their 
problems with their landlords. Suppose this person has a lawyer 
friend whom she calls for advice when questions come up that she 
can't answer. If she has the advice of her friend, is her assistance of 
tenants still unauthorized practice of law? Or does the lawyer’s “on- 
call” assistance solve the problem? 

If the lawyer employs the nonlawyer, takes and accepts 
responsibility for the quality of the work that is performed, and 
subjects herself to malpractice liability and bar discipline if the work is 
performed incompetently, the organizer’s work is not unauthorized 
practice. But if the organizer is independent, either she or the lawyer 
could get into trouble. Rule 5.5(a) states that a lawyer may not 
practice law in any jurisdiction in violation of the laws regulating the 
practice of law in that jurisdiction or “assist another in doing so.” 


PROBLEM 13-1 


SPECIAL EDUCATION 


This problem is based on an actual Delaware case. 
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You are a clerk to a judge of the Delaware Supreme Court. 
The judge wants you to recommend whether she should vote 
to affirm or dissolve an order by the Board on the 
Unauthorized Practice of Law, a statutory body whose 
members are appointed by the State Supreme Court. The 
order prohibited personnel from the Disabled Students 
Resource Center from assisting families with hearings to 
determine what services the public school system would 
provide to their children. 

A federal statute called the Individuals with Disabilities 
Education Act (IDEA) provides that children with disabilities 
are entitled to accommodations that would assist them in 
obtaining an education. Parents of a child who qualifies for 
“special education” are entitled to “an impartial due process 
hearing” if they wish to challenge the child’s placement or the 


services provided to the child.2° A hearing, which is held by a 
three-person panel that includes a lawyer (as chair), a special 
education expert, and one other person, usually lasts from two 
to four days. The proceedings are adversarial. The school 
board, defending its decision about the child’s services, is 
represented by a lawyer. The parents may be represented by a 
lawyer, but the government does not supply a free lawyer. 

The hearing begins with opening statements by each side. 
Then evidence is presented through the direct and cross- 
examination of witnesses. The chair rules on legal issues, the 
qualification of expert witnesses, and objections to questions. 
The hearing ends with formal closing statements. 

Aileen Babajanian’s daughter Melissa has a neurological 
condition that causes severe visual impairment and limits her 
control of her fingers. When Melissa reached public high 
school, Ms. Babajanian asked her daughter’s school to 
purchase a special, expensive computer that would respond to 
vocal commands, scan her daughter’s textbooks, and read 
them aloud to her. The school refused, saying that lending 
Melissa books on tape would be sufficient. Ms. Babajanian and 
Melissa contended that Melissa cannot consistently operate a 
tape recorder. A hearing was scheduled at which doctors, 
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experts on Melissa’s impairments, and technology consultants 
would testify. Ms. Babajanian could not find a lawyer who 
would represent her for less than $8,000. She could not afford 
to pay that fee. 

Through friends, however, Ms. Babajanian heard of the 
Disabled Students Resource Center, founded and staffed by 
parents of disabled children who had been through the hearing 
process. They had learned how difficult it is to go through that 
process, opposing an experienced lawyer for the school board, 
without representation. After losing their cases, the parents 
formed the Center so that they could train themselves as lay 
advocates to help future parents in need. After months of study 
and training, they advertised their availability to assist parents 
who wanted help. The Center charges a flat $3,000 fee for its 
services in a case, which includes assistance at the hearing. 
This is less than half of what lawyers in the community charge 
for representation. The Center does not employ any lawyers. 

The Center would like to represent Ms. Babajanian. But 
recently, after the Center’s staff had represented five parents 
(and obtained satisfactory results for the parents in four of 
them, which cost the school system a great deal of money), 
the attorney for a school board complained to the Board on the 
Unauthorized Practice of Law. The Board has ordered the 
chairpersons of all hearing panels not to allow the Center to 
participate in hearings. It based its order on the Center’s 
violations of Rules 4(c)(ili) and (v) of the Delaware Rule (which 
is reprinted in the text preceding this problem). 

Ms. Babajanian and the Center have appealed the Board’s 
order. On this appeal, the Center claims that advising parents 
and representing them before the Board is not practicing law, 
and that if it is, it is not “unauthorized” practice because it is 
permitted by a federal law, 20 U. S.C. § 1415(h)(1), which 
states that any party to a special education hearing “shall be 
accorded . . . the right to be accompanied and advised by 
counsel and by individuals with special knowledge or training 
with respect to the problems of children with disabilities.” 


1104 


Therefore, they say, the Board’s order should be dissolved. 
The Board wants its order affirmed. 

Taking into account all plausible legal and policy arguments 
for each side in this controversy, what result will you 
recommend to the judge for whom you work, and why? 


2. Restrictions on multistate practice by lawyers 


Until well into the twentieth century, lawyers worked only in one state, 
and their firms included only lawyers and their staffs of paralegals, 
secretaries, and clerks. But as interstate and international 
transportation became easier and less expensive, some firms opened 
offices in other cities and countries. The United States still largely 
clings to a system that restricts lawyers’ practices to states where 


they are licensed.24 This raises questions about whether a lawyer 
who is licensed in one state may advise a client in another state, 
either in person or on the phone, and whether a lawyer may advise 
clients about the law of other states. The current system was 
developed during a period in American history when, as Stephen 
Ambrose put it, “Nothing moved faster than the speed of a horse.”2° 
Except for lawyers who are admitted pro hac vice to litigate a single 
cases,° state bars have regarded out-of-state lawyers as engaging 
in the unauthorized practice of law, just as if out-of-state lawyers were 
not lawyers at all. State bars justify these restrictions as protecting 
consumers, but the limitations also protect lawyers from “outside” 
competition from out-of-state lawyers. 

Australia and Canada have made huge strides in establishing a 


policy supporting nationwide practice by lawyers.2/ Europe also 
imposes few geographic restrictions on law practice. European 
lawyers may practice throughout their own countries and in other 
countries that are part of the European Union (EU). One expert 
explains: “Lawyers and law firms from any EU state are able to 
represent clients on a continuous basis throughout the European 
Union, practice in almost all commercial law fields in any EU country 
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and form multinational law firms with offices as desired in any EU 


commercial center.”2° 

The United States is far from embracing the rules adopted by 
these other countries. The 1998 Birbrower decision of the California 
Supreme Court, however, shocked the practicing bar and spurred the 
ABA to adopt modest changes reducing the restrictions on multistate 
practice.22 In Birbrower, a California company retained New York 
lawyers to assert claims against another California company. The 
lawyers went to California, met with their client's accountants, and 
advised the clients about how to settle the dispute. They also met 
with representatives of the adverse company to discuss a possible 
settlement. The case was eventually settled. The New York lawyers 
sued their client in California for their fee. The client defended against 
payment by claiming that the New York lawyers’ work in California 
was unauthorized practice of law. The state supreme court held the 
fee agreement unenforceable because the New York lawyers had not 
been admitted to practice in California. The court stated that a lawyer 
could engage in unauthorized practice by appearing in court or by 
giving advice or providing other legal services. The court noted that 
an out-of-state lawyer could commit unauthorized practice in 
California without even setting foot in the state by advising a 
California client by telephone or e-mail about California law. The court 
also observed that state law prohibited out-of-state lawyers from 
giving advice or performing other legal services in California even if 
they affiliated with local law firms. 

The Birbrower decision put lawyers at risk of bar discipline, lost 
fees, or even prosecution under unauthorized practice statutes if they 
provided advice by letter, phone call, or electronic means to people 
outside of their own states. After long deliberation, the ABA modified 
Rule 5.5 to permit interstate practice in four specific circumstances. 
Rule 5.5 now provides in relevant part: 


(a) A lawyer shall not practice law in a jurisdiction in 
violation of the regulation of the legal profession in that 
jurisdiction, or assist another in doing so. 

(b) A lawyer who is not admitted to practice in this 
jurisdiction shall not: 
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(1) except as authorized by these Rules or other 
law, establish an office or other systematic and 
continuous presence in this jurisdiction for the 
practice of law; or 

(2) hold out to the public or otherwise represent that 
the lawyer is admitted to practice law in this 
jurisdiction. 

(c) A lawyer admitted in another United States 
jurisdiction . .. may provide legal services on a temporary 
basis in this jurisdiction that: 

(1) are undertaken in association with a lawyer who 
is admitted to practice in this jurisdiction and who 
actively participates in the matter; 

(2) are in or reasonably related to a pending or 
potential proceeding before a tribunal in this or 
another jurisdiction, if the lawyer, or a person the 
lawyer is assisting, is authorized by law or order to 
appear in such proceeding or reasonably expects to be 
so authorized; 

[(3) articulates a standard similar to (2) for 
alternative dispute resolution proceedings;] or 

(4) are not within paragraphs (c)(2) or (c)(3) and 
arise out of or are reasonably related to the lawyer’s 
practice in a jurisdiction in which the lawyer is 


admitted to practice. . . .°° 


Rule 5.5 has been adopted by at least 43 states, °' but there are 
significant variations among the states, so there is no real uniformity 
of policy. Many of the variations impose additional restrictions, such 
as a requirement that the services being provided out of state must 
benefit an existing client in the lawyer’s home state. But the most 
serious problem with Rule 5.5 is that much of the work that lawyers 
do involves events that occur in multiple states and countries. We buy 
products every day that come from all over the world. Businesses 
purchase services such as IT support or call centers from vendors in 
remote locations. The rule is based on an outdated notion that a 
lawyer must know the law of her state to be licensed in that state, and 
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that out-of-state lawyers should be barred from practicing in the state 
because they do not have this body of knowledge. Many courts 
interpret Rule 5.5 narrowly and treat even modest amounts of 
interstate legal assistance as the unauthorized practice of law. 


FOR EXAMPLE: Minnesota had adopted a version of Model 
Rule 5.5 that allowed out-of-state lawyers to practice in 
Minnesota under some conditions. A condominium association 
in Minnesota obtained a $2,368 judgment against a couple who 
owned a condo. The couple’s son-in-law, a Colorado lawyer, 
whose Colorado practice included debt collection, assisted 
them in trying to reach a settlement. He sent e-mails to the 
association's Minnesota lawyer. In a split decision that cited 
Birbrower, the Supreme Court of Minnesota admonished him for 
engaging in the unauthorized practice of law in Minnesota. The 
court said that Rule 5.5(c)(4) did not permit the e-mails because 
those e-mails did not “reasonably relate” to his debt collection 
work in Colorado, since the work he did there was not based on 


Minnesota debt collection law.°2 


FOR EXAMPLE: M. Robert Gould, a lawyer licensed in New 
York, wanted to advise Florida residents from a Florida office 
about New York law. He offered to limit his advice to New York 
law and to state in his advertising that he worked on New York 
matters only. He claimed that he would save his clients money 
because they wouldn't have to fly to New York, or to pay to fly a 
New York lawyer to Florida, to obtain advice about New York 
law. He argued that the Florida bar’s rules, which would have 
barred this advertising, violated the First Amendment. A federal 
district court ruled for the state bar. “By restricting [Gould] from 
advertising and promoting his law practice and services, [the 
Florida bar] is advancing the interest in ensuring that all 
attorneys who are allowed to solicit in Florida are actually 


qualified and competent.”°? The U.S. Court of Appeals for the 
Eleventh Circuit affirmed the court's decision in favor of the 
state bar. It said that “Gould, who is not admitted to the Florida 
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Bar, does not have the authority to practice New York law in 
Florida.”94 


May the state bars require a lawyer to maintain a residence or an 
office in the jurisdiction as a condition of admission to practice? 


The answer is a bit complicated. The short version is that the state 
bars may not require that a lawyer reside in the state as a condition of 
admission to practice but may require that the lawyer maintain an 
office in the state. The U.S. Constitution provides that “[t]he Citizens 
of each State shall be entitled to all Privileges and Immunities of 
Citizens in the several states.”°° If a person can prove that the state 
has placed a burden on nonresidents that is “sufficiently basic to the 


livelihood of the Nation,”°° then the state, to sustain its rule, must 
demonstrate that the restriction is closely related to the advancement 
of a substantial state interest. State bar rules placing burdens on out- 
of-state lawyers have been challenged as violative of this provision in 
the Constitution. In 1984, the U.S. Supreme Court invalidated a New 
Hampshire bar requirement that a member of the bar must maintain a 


residence in the state.” In 1988, the Supreme Court struck down a 
similar restriction placed by Virginia on out-of-state attorneys who 
wished to waive in to the state bar.°® One reason articulated for these 
restrictions was that a lawyer practicing in the state should be able to 
be served with litigation documents in the state. (With the greater 


flexibility in service of process, this rationale may be obsolete).°2 
Some states continue to require that lawyers admitted in the state 
maintain offices in the state — not just post-office boxes but real 
offices. These rules also have been challenged as unconstitutional, 
but some federal appeals courts have held that these requirements 
are valid because they advance a legitimate state interest. The 
Second Circuit sustained New York State’s requirement that lawyers 


admitted in the state must have physical offices in the state.40 The 
Third Circuit reached the same conclusion about a New Jersey bar 


rule.*’ The Delaware Supreme Court also upheld the validity of a rule 
requiring its lawyers to have fixed offices in the state.42 
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Some states and federal courts have abandoned or invalidated 
the requirement to maintain an office as a condition of bar 
membership. California permits a lawyer who is licensed in the state 
to maintain a “virtual” law office, with no physical office at all, provided 


that certain data security measures are taken.*° In 2013, New Jersey 
amended its ethics rules to permit a lawyer who is admitted in the 
state to practice without having a physical office in the state, provided 
that the lawyer complies with several requirements, including having 
a place where the attorney’s business and financial records can be 


inspected on short notice by regulatory authorities.44 


Is there a need for revision of the rules restricting multistate 
practice? 


The ABA Commission on Ethics 20/ 20 was asked to investigate 
whether rules on multijurisdictional practice needed further revision. 
The Commission stated that it would examine the “pros and cons of 


state-based national licensure.’4° In March 2011, the Commission 
asked for comments from the bar on how, if at all, Rule 5.5 should be 


amended in view of globalization and changes in technology.*© 
Practicing lawyers who feared competition from lawyers in other 
states fiercely opposed changing the rule.4” The Commission 
concluded that “there remain strong reasons to maintain our state- 


based system of judicial regulation’*® and did not recommend 
changes that would enable lawyers licensed in one state to practice 


in other states without being admitted to the bars of those states.*9 
Frustrated by the ABA's inaction, attorneys James Jones, Anthony 
Davis, and two other co-authors urge that 


the current rules regarding multijurisdictional practice by licensed 
lawyers impede the ability of clients to achieve more efficient and cost 
effective legal services, are unnecessary to protect the interests of 
clients, and undermine the integrity of the overall regulatory structure by 
articulating requirements that as a practical matter cannot be complied 
with. . . . [Congress should enact a law to allow] all American lawyers 
engaged in federal or interstate matters [to handle those matters] in all 
American jurisdictions. This proposal, if adopted, would enable clients to 


use counsel of their choice on a nationwide basis.°2 


1110 


A recent ABA Commission examining the future of legal services 
noted that the legal profession stubbornly resists change, “not only to 


the public's detriment but also its own.”°'! Perhaps the next 
generation of lawyers will be more willing to change rules and ways of 
organizing law practice as the legal landscape continues to evolve. 


3. Programs allowing nonlawyers to provide 
some legal assistance 


Since the vast majority of Americans cannot afford lawyers’ fees, they 
are forced to muddle through evictions, consumer disputes, family 


law matters, and more without any advice or assistance.°* Gillian 
Hadfield, a professor at the University of Southern California, 
explained the need for nonlawyer services this way: 


Of course we want some services delivered only by expensive JD- 
trained and bar-licensed attorneys — we only want surgery performed 
by surgeons too. . . . But where are our nurse practitioners? Our legal 
systems desperately need the equivalent of nurse-practitioners and 
other non-JD legal providers who can perform simpler legal work at 
much lower cost and thereby fill an enormous part of the gaping legal 


need... .°% 


Several states and numerous federal agencies have programs 
designed to improve access to legal services by authorizing licensed 
and trained nonlawyers to provide some services, and others have 


proposals on the table.°* These programs authorize certain 
nonlawyers to provide specified services that traditionally have been 
offered by lawyers or people supervised by lawyers. Some of these 
require that the nonlawyers be supervised by lawyers; others do not. 
These initiatives include, among others: 


e Several states authorize trained volunteer nonlawyer 
“navigators” or “facilitators” to provide a variety of help to 
unrepresented litigants in navigating the court system. 

e Atleast a few states license trained nonlawyers as “document 
preparers.” 
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e At least a couple of states have programs to train “limited 
license legal practitioners” who may then engage in limited law 
practice and charge fees. 

e Some states have set up self-help centers in courthouses to 
allow better access to unrepresented litigants. Others have set 
up websites, kiosks, or online dispute resolution programs to 
bring civil justice services to the public.°° 

e Some statutes, court rules, and administrative agencies 
explicitly permit lay advocacy. For example, the Social Security 
Administration provides that applicants for disability benefits 
may be represented in administrative hearings by persons of 


their choice.°© Similarly, the Department of Homeland Security 
certifies some nonlawyer staff members of “religious, 
charitable, social service, or similar” organizations to represent 
immigrants in some administrative hearings.°’ In addition, 
because the government does not provide lawyers to help 
indigent prisoners with their appeals, inmates who are not 
lawyers but who acquire legal expertise — “jailhouse lawyers” 


— are allowed to give legal advice to fellow prisoners.°° 


What follows is a little more detail on a few of these programs to 
provide a picture of the variety and range of these innovations. 


a. Limited license legal technicians 


Washington State authorized a program in 2012 that permits licensed 
nonlawyer professionals to provide some low-cost legal services 
without the supervision of a lawyer. Washington’s highest court 
amended its rules to allow “limited license legal technicians” (LLLTs) 
to provide limited legal assistance to clients who are representing 
themselves in proceedings. Like lawyers, these technicians are 
licensed by the state, but they are not required to get a J.D. degree. 
Instead, they must obtain an associate’s degree, take seven courses 
at a law school or paralegal institute, serve as a lawyer’s apprentice 
for a year and a half, and pass an examination. They are permitted to 
work in only one or more “defined practice areas” identified by a 
licensing board, the first of which is family law. The LLLTs are 
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permitted to practice on their own or to practice within a law firm. The 
state administered its first licensing exam in 2015.99 As of 2018, 
about half of the 36 licensed LLLTs were practicing alone.©° 

The LLLTs are permitted to investigate facts and explain their 
relevance to clients, inform clients about required deadlines and 
procedures, and counsel them about the expected course of a 
proceeding. They may provide clients with attorney-approved self- 
help materials, explain documents received from an opposing party, 
complete forms approved by the state or by a lawyer, perform legal 
research, draft legal letters if the work is approved by a lawyer, and 
advise clients about identifying and obtaining documents necessary 
for a case. They are not allowed to take depositions or represent 
clients in court.©1 Stephen Crossland, the chair of the board that 
regulates these practitioners, noted that “unlike other legal service 
providers, such as document preparers, the New York navigators 
[discussed below], or courthouse facilitators, LLLTs are licensed to 
give legal advice just as a lawyer can.”© Over time, it became clear 
that it would be beneficial to allow LLLTs to be present in the 
courtroom, and to answer questions in court. Amendments to permit 
these additional functions have been provisionally approved by the 
Washington Supreme Court.® 

Utah has followed the example of Washington State by 
authorizing a similar licensing system, which started in 2018. 
Practitioners with limited licenses will work independently of 
supervision by lawyers, but initially, they will be allowed to work only 
in family law, landlord-tenant disputes, and debt collection matters. 
They will not be permitted to go to court.© 


b. Courthouse navigators 


The New York Court of Appeals established a set of programs in 
2014 in which nonlawyers, called navigators, provide free help to pro 
se litigants in housing and consumer cases and advise people who 
are elderly or homebound about their eligibility for benefits.°° Some 
of the navigators are volunteers, some of them college students, and 
others are paid employees. Both groups receive limited training, in 
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some cases only two hours. The navigators provide information, 
written materials, and one-on-one assistance to unrepresented 
litigants who are eligible for their services. Those assisting in court 
cases may accompany the litigants into the courtroom. They are not 
permitted to address the court unless invited to answer factual 
questions asked by the judge. They are permitted to accompany 
litigants to settlement negotiations with opposing counsel, not to 
participate but to advise. If the opposing counsel ignores a litigant’s 
defenses or engages in overreaching or unethical conduct, the 
navigators are trained to encourage a litigant not to settle before 


seeing the judge.©” An evaluation of the navigator programs found 
that “through their impact on both legal and life outcomes, [they] can 
result in financial savings to society as well as a reduction in the 
hardships experienced by unrepresented litigants in civil cases.”©® 
The evaluator noted, among other things, that litigants in housing 
court who were assisted by navigators asserted more than twice as 
many defenses as those who were not assisted. All litigants who 
received assistance with eviction cases avoided eviction, but one in 
every nine unassisted litigants in nonpayment cases was ordered 
evicted.©° California and Washington state have courthouse facilitator 
programs similar to the program in New York./° 


c. Legal document assistants 


California, Arizona, and Nevada authorize licensed “legal document 


assistants” who help unrepresented consumers.’' Taking the 
California program as an example: If a consumer who has a legal 
problem can find and select the proper form, a document assistant 
may help her fill it out but may not “provide any kind of advice, 
explanation, opinion, or recommendation to a consumer about 
possible legal rights, remedies, defenses, options, selection of forms, 


or strategies.”/2 

More change is on the way. The report of the California State Bar 
Task Force on Access Through Innovation of Legal Services (ATILS), 
issued in 2019, is a comprehensive review of the regulation of legal 
services. The task force sought to improve access to justice and 
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protection of the public.“° Focused on the “enormous unmet legal 
service needs in our society,” the report makes numerous far- 
reaching recommendations for change, including that “[nJonlawyers 
will be authorized to provide specified legal advice and services as an 


exemption to UPL with appropriate regulation.””4 


4. New providers of legal services 


According to the U.S. census, employment in law offices has declined 
since 1998, while there has been a 140 percent increase in “all other 
legal services.” Included in these are companies that provide online 
legal services that might provide forms and assist in legal document 
preparation, firms that provide a combination of legal and business 
advice (like the accounting firms), companies that provide temporary 
or part-time lawyers to firms, and others.“© There are legal start- 


ups,’© incubators, and other models.’” We offer some examples of 
these alternative providers of legal services. 

A company called LegalZoom created software through which, for 
a small fee, customers enter information in windows on their 
computer screens to generate documents such as bills of sale, 
leases, wills, promissory notes, trademark applications, or releases. A 
LegalZoom employee who is not a lawyer reviews the information for 
completeness and advises the customer about inconsistencies and 
spelling or grammatical errors. Then the employee electronically 
pastes the individual’s information into a legal forms template to 
create the document and mails it to the customer. ’® 

The company has for years had to fight lawsuits in several states 


in which it was charged with the unauthorized practice of law.’2 For 
example, the State Bar of North Carolina issued a “cease and desist” 
letter to LegalZoom, directing it to stop preparing legal documents for 
citizens of North Carolina. LegalZoom sued the bar, seeking 
damages and a declaration that its practices were legal. The parties 
reached a temporary settlement in 2015.80 Despite having to contend 
with such litigation in eight states, LegalZoom seems to be 
expanding, with several scholars calling for the states to regulate 
rather than try to ban online services that could provide legal 
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assistance to consumers at a fraction of the cost of assistance by a 
lawyer.81 

Another emerging alternative to the traditional law firm is the “legal 
services firm,” exemplified by Axiom, an international company with 
2,000 employees. Like the big accounting firms, Axiom does both 
business and legal consulting, but, unlike them, it provides legal 
services in the United States. Axiom’s U.S. entity is a Delaware 
corporation, and though it is subject to state ethics rules, it has raised 
capital from outside nonlawyer investors and by going public through 
the sale of stock. All of Axiom’s lawyers are salaried, so they face no 
pressure to meet billing quotas. According to Professor Josh 
Blackman, the firm has no trouble “getting around Rule 5.4” because 
“the general counsel [of a corporation that hires Axiom] and his or her 
staff are ‘supervising’ the work within the meaning of the legal ethics 
rules.”82 


Professor Thomas Morgan 
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People used to have to hire lawyers even to find out what the law 
required or prohibited on a particular topic. Lawyers knew how to do 
legal research; others had no easy access to the information. With 
the growth of the Internet, people now depend less on professionals 
for information about law, medicine, and other topics. This means that 
many nonlawyers can do work that was traditionally done by law 
firms. Professor Thomas Morgan notes that “[l|awyers are likely to 
find themselves increasingly in competition with banks, insurance 


companies, investment advisors, and other organizations.”®° Clients 
also may do legal research without using lawyers or other 
professionals since the Internet has destroyed the “knowledge 
monopoly on which lawyers have depended for a steady client 


base.”84 
Richard Susskind, a British expert on law firms, predicts that 


[a]utomatic document assembly systems will enable citizens to generate 
(at fixed or no cost) reliable and robust letters and agreements simply by 
responding to online questionnaires; online legal services will actually 
provide guidance and answers to legal problems; online communities 
will burgeon, where useful materials are made available in open source 
spirit and built up using wiki techniques; citizens will record their legal 
experiences on blogs, for others to examine; and they will pose and 


answer questions on discussion forums.®° 


Susskind believes that the successful lawyers will be those who learn 
to “organize the large quantities of complex legal content and 
processes [and embody them] in standard working practices and 
computer systems.” He says that creating information systems will be 
more difficult than traditional legal work because “working out a 
system that can solve many problems is generally more taxing than 
finding an answer to one problem” but that “legal knowledge 
engineering . . . will be a central occupation for tomorrow’s 


lawyers.”86 


B. Getting business: Advertising and 
solicitation 
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1. Advertising of legal services 


In the last 50 years, lawyers have radically changed the ways in 
which they obtain new clients. As recently as the 1970s, most lawyers 
did not advertise at all, and clients usually found lawyers by getting 
referrals from people they knew. In fact, advertising by lawyers was 
considered inappropriate and unethical. Today, many small law firms 
advertise on billboards, on local television stations, on buses and 
trains, and on the Internet. Large firms are unlikely to use these 
conventional advertising methods, but they engage in more 
sophisticated forms of marketing, including working with public 
relations consultants to develop “brands” to project the firm’s 
identity.” Some firms support public broadcasting, civic 
organizations, or arts events and receive positive publicity as a result. 

Attitudes about lawyer advertising changed as a result of Bates v. 


State Bar of Arizona, decided by the U.S. Supreme Court in 1977.88 
Like most states, the Arizona ethics code banned advertising by 
lawyers: 


A lawyer shall not publicize himself, or his partner, or associate, or any 
other lawyer affiliated with him or his firm, as a lawyer through 
newspaper or magazine advertisements, radio or television 
announcements, display advertisements in the city or telephone 
directories or other means of commercial publicity, nor shall he authorize 


or permit others to do so in his behalf.°9 


Some Arizona lawyers who wanted to offer routine, low-cost legal 
services set up a legal clinic. They advertised their low rates in a daily 
newspaper, willfully violating the disciplinary rule. The Arizona 
Supreme Court suspended them from practicing law. The lawyers 
appealed to the Supreme Court, claiming that the court’s advertising 
ban violated the First Amendment. 


Bates v. State Bar of Arizona 
433 U.S. 350 (1977) 


Justice BLACKMUN: 
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Our cases long have protected speech even though it is in the 
form of a paid advertisement. . . . Commercial speech serves to 
inform the public of the availability, nature, and prices of products and 
services, and thus performs an indispensable role in the allocation of 
resources in a free enterprise system. ... 

The heart of the dispute before us today is whether lawyers .. . 
may constitutionally advertise the prices at which certain routine 
services will be performed. Numerous justifications are proffered for 
the restriction of such price advertising. We consider each in turn: 


1. The Adverse Effect on Professionalism. Appellee places 
particular emphasis on the adverse effects that it feels price 
advertising will have on the legal profession. The key to 
professionalism, it is argued, is the sense of pride that involvement in 
the discipline generates. It is claimed that price advertising will bring 
about commercialization, which will undermine the attorney's sense of 
dignity and self-worth. The hustle of the marketplace will adversely 
affect the profession’s service orientation, and irreparably damage the 
delicate balance between the lawyer’s need to earn and his obligation 
selflessly to serve. Advertising is also said to erode the client's trust in 
his attorney: Once the client perceives that the lawyer is motivated by 
profit, his confidence that the attorney is acting out of a commitment 
to the client's welfare is jeopardized. And advertising is said to tarnish 
the dignified public image of the profession. 

We recognize, of course, and commend the spirit of public service 
with which the profession of law is practiced and to which it is 
dedicated... . But. . . the argument presumes that attorneys must 
conceal from themselves and from their clients the real-life fact that 
lawyers earn their livelihood at the bar. We suspect that few attorneys 
engage in such self-deception. . . If the commercial basis of the 
relationship is to be promptly disclosed on ethical grounds, once the 
client is in the office, it seems inconsistent to condemn the candid 
revelation of the same information before he arrives at that office. . . . 

It appears that the ban on advertising originated as a rule of 
etiquette and not as a rule of ethics. Early lawyers in Great Britain 
viewed the law as a form of public service, rather than as a means of 
earning a living, and they looked down on “trade” as unseemly. . . . 
Since the belief that lawyers are somehow “above” trade has become 
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an anachronism, the historical foundation for the advertising restraint 
has crumbled. . .. 


2. The Inherently Misleading Nature of Attorney Advertising. It 
is argued that advertising of legal services inevitably will be 
misleading . . . because such services are so individualized with 
regard to content and quality as to prevent informed comparison on 
the basis of an advertisement. . . . We are not persuaded... . 
Although many services performed by attorneys are indeed unique, it 
is doubtful that any attorney would or could advertise fixed prices for 
services of that type. The only services that lend themselves to 
advertising are the routine ones: the uncontested divorce, the simple 
adoption, the uncontested personal bankruptcy, the change of name, 
and the like — the very services advertised by appellants. .. . 


3. The Adverse Effect on the Administration of Justice. 
Advertising is said to have the undesirable effect of stirring up 
litigation. . . . Although advertising might increase the use of the 
judicial machinery, we cannot accept the notion that it is always better 
for a person to suffer a wrong silently than to redress it by legal 
action. As the bar acknowledges, “the middle 70% of our population 
is not being reached or served adequately by the legal profession.” . . 


Is, then, appellants’ advertisement outside the scope of basic First 
Amendment protection? . . . [The state bar argues that] the 
advertisement claims that appellants offer services at “very 
reasonable” prices, and, at least with regard to an uncontested 
divorce, the advertised price is not a bargain. . . . Appellants 
advertised a fee of $175 plus a $20 court filing fee, a rate that seems 
“very reasonable” in light of the customary charge. [The bar’s] own 
Legal Services Program sets the rate for an uncontested divorce at 
$250. Of course, advertising will permit the comparison of rates 
among competitors, thus revealing if the rates are reasonable... . 

We mention some of the clearly permissible limitations on 
advertising not foreclosed by our holding. . . . Advertising that is false, 
deceptive, or misleading of course is subject to restraint . . . [and] 
advertising claims as to the quality of services — a matter we do not 
address today — are not susceptible of measurement or verification; 
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accordingly, such claims may be so likely to be misleading as to 
warrant restriction. Similar objections might justify restraints on in- 
person solicitation. We do not foreclose the possibility that some 
limited supplementation, by way of warning or disclaimer or the like, 
might be required of even an advertisement of the kind ruled upon 
today so as to assure that the consumer is not misled. 

[Justices Burger, Powell, Stewart, and Rehnquist dissented from 
the court’s First Amendment holding. Justices Powell and Stewart 
predicted that the decision would threaten the character of what had 
been a “learned profession.” They also believed that the advertised 
$195 fee for an uncontested divorce was inherently misleading 
because many people who expected to have inexpensive, 
uncontested divorces later changed their minds and litigated issues of 
custody, visitation, or property division, greatly increasing the legal 
fees they had to pay.] 


Do many lawyers now advertise their services? 
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HURT in an Accident? 
=) 1-800-HURT-911 | 


Se Habia Espanol Thomas R. Malia “A Rochester Attorney” 


m ema ee tee TT e 


Lawyer advertising has become as common as advertising for used 
cars and, some say, as unseemly. Lawyers — mostly plaintiffs’ 
personal injury lawyers — now spend more than a billion dollars a 
year on television ads alone.~~ At least one lawyer spends a million 
dollars a month on television ads.’ ' Despite the prevalence of ads for 
lawyers in print and in the electronic media, some aspects of 
advertising by lawyers remain controversial, provoking new regulatory 
restrictions. 

In 2007, New York State amended its rules on lawyer advertising. 
The new rule prohibited, among other things, testimonials from 
current clients, portrayals of judges, paid testimonials that don't 
reveal that the person depicted is being compensated, and ads that 
use actors to portray lawyers unless they revealed that the people in 
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the ads were actors. The rules prohibited “techniques to obtain 
attention that demonstrate a clear and intentional lack of relevance to 
the selection of counsel, including the portrayal of lawyers exhibiting 
characteristics clearly unrelated to legal competence”; nicknames or 
mottos that imply the ability “to obtain results”; and pop-up ads on 
websites other than the lawyer's own website.22 New York also 
imposed a 30- day moratorium, after an accident, on advertising that 
offered legal services to victims of the accident. The consumer group 
Public Citizen brought suit to challenge the new limitations. In 2010, 
the U.S. Court of Appeals for the Second Circuit ruled that the First 
Amendment barred several parts of the rule that restricted the content 
of lawyers’ advertisements. It invalidated the prohibition on client 
testimonials, portrayals of judges, irrelevant advertising, and the use 
of trade names. The court upheld the 30- day moratorium. The other 


parts of the advertising limitations were not challenged in the case. 
New York subsequently amended its rules (among other things, 
conforming the numbering system to that of the Model Rules). Those 


rules now permit certain client testimonials in lawyer advertising.24 
The rules on lawyer advertising in other states vary considerably. 
Florida’s regulation of advertising is far more detailed than that of 
other states.2° 

The Internet has become a major source of consumer information, 
rapidly replacing the yellow pages of the printed telephone directory. 
Much of the contemporary controversy over lawyer advertising 
focuses on the Internet. State bars have grappled with what a lawyer 
may post on the lawyer’s own website. In 2010, the ABA ethics 
committee issued an opinion stating that lawyers may use websites to 
advertise the qualifications of lawyers and clients of the firm, and may 
post accurate information about the law, but should not post 
information that could be construed as specific legal advice. The 
Opinion cautions that a lawyer who has an online discussion with a 
prospective client may create a lawyer-client relationship and, as a 
result, be obliged to keep the confidences of the prospective client 
and to avoid conflicts with that client’s interests.29° These issues are 
explored in the Secret Affair problem in Chapter 6. 

Lawyers must be careful to avoid misleading the public about their 
qualifications. This caution applies to Internet advertising as well as to 
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more traditional forms of publicity. 


FOR EXAMPLE: Svitlana Sangary, a California lawyer, used 
photo editing software to post pictures on her website showing 
herself standing next to celebrities such as Bill Clinton, Woody 
Allen, and Donald Trump. The state bar deemed the photos to 
be deceptive advertising, and Sangary’s license was 


suspended.9/ 


In recent years, private for-profit Internet lawyer-client matching 
services have emerged. Potential clients inform the services about 
their legal problems, and the services forward the information to 
lawyers who have paid fees to the matching service companies. In 
2005, the Texas bar’s professional ethics committee barred lawyers 
from participating.2° But the Federal Trade Commission urged Texas 
to reconsider, noting that the matching services could increase 
competition and thereby reduce legal fees. Texas then ruled that 
lawyers may participate if the service met the following criteria: (1) the 
selection of lawyers for a client must be “a wholly automated process 
performed by computers” without any discretionary judgments on the 
part of employees of the service, (2) the service must not 
unreasonably restrict the number of participating lawyers, and (3) the 
service must make clear that it does not vouch for the quality of the 
lawyers’ services or imply that it is recommending the lawyers.29 At 
least one state bar ethics committee has concluded that for-profit 
Internet matching services are unethical arrangements for fee- 
splitting between lawyers and nonlawyers and have prohibited 
lawyers from participating. 100 
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May a lawyer write a fake online review of her services, 
purporting to come from a satisfied client? 
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Professor Cassandra Burke Robertson 


Professor Cassandra Burke Robertson reports that some lawyers 
have apparently written fake online reviews of their own services. She 
writes that this practice would breach the ethical duty of honesty and 
would violate false advertising laws and Federal Trade Commission 
rules. Robertson points out that the question of whether it is improper 
to encourage clients to write positive reviews is not yet settled. A New 
York State bar opinion’?! allows the practice and even permits the 
attorney to offer a $50 credit to a client who posts a review, so long 
as the lawyer does not dictate its contents, but other jurisdictions may 


disagree with that ruling. 102 


Question about lawyer advertising 


Look at some display advertisements for lawyers online, on 
television, and on billboards.19° For example, consider these online 
postings: 


e “A catastrophic injury is generally one that is so severe in 
nature, it completely changes a person’s life. Catastrophic 
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injuries typically prevent the victim from returning to work, 
either temporarily or permanently. In nearly every instance, 
these types of injuries require extensive, ongoing medical 
attention, often including lifelong care. The cost of a 
catastrophic injury — both financial and otherwise — is 
immense. If you or your loved one was catastrophically injured 
as a result of someone else’s careless, reckless, or intentional 
actions, you should not have to suffer the consequences on 
your own. While we at Tabor Law Firm understand that no 
amount of financial compensation can make up for the 
physical and emotional impact of a severe, life-altering injury, a 
fair recovery can allow you the ability to move forward and 
begin rebuilding your life.”14 

“You may think that if you can just get through your divorce, 
you can start life fresh. You want it done quickly and at a low 
cost. But you also need for your divorce to be done right. The 
agreements you sign, regarding child custody, support, 
alimony and property distribution, will have a lasting effect on 
your life. It’s imperative that you hire an experienced lawyer 
who is highly skilled in divorce and family law. With Bryan L. 
Salamone & Associates, P.C., you get an attorney who 


e Shares your urgency — We refuse to let the opposition 
drag out the proceedings. 

e Makes a personal investment — We get to know you 
and identify your goals. 

e Litigates skillfully — If litigation becomes necessary, 
our attorneys know what’s required to win. 

e Offers authoritative advice — Years of experience in 
tough divorce cases provides us with a valuable 


perspective.” 19° 


Some lawyers run dramatic ads on late-night television. When the 
Staten Island ferry crashed into a pier in New York in 2003, injuring 
many passengers, lawyers produced television and newspaper 
advertisements to recruit clients. One TV commercial showed a 
“ghostly image of a ferry washed over by a tidal wave of green dollar 
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signs” and proclaimed, “If you were injured, you may be entitled to 
money damages.” The New York Times quoted legal experts and 
personal injury lawyers as saying that some of these ads “dangle at 
the edge of what is morally and ethically appropriate after a fatal 


accident.”106 In another TV ad that has been called the “Tackiest 
Lawyer Commercial . . . Ever,” an attorney offers his services “[i]f you 
and your spouse hate each other like poison” or if you want to get a 
divorce from “that vermin you call a spouse.”!97 

Lawyers also often use billboards to advertise. One put up by a 
Chicago firm that specializes in family law was described by ABC 
News as including a photo of “the six-pack abs of a headless male 
torso and tanned female cleavage heaving forth from a black lace 
bra” along with the message “Life's Short. Get a divorce.”'9° The 
Illinois bar authorities declined to take action against the firm, but a 
local alderman had city workers take it down on the ground that the 
firm did not have the proper billboard permit. 

Should any of these ads be prohibited by law or by ethics rules 
because they are misleading or for any other reason? 


2. Solicitation of clients 


Some lawyers seek to attract clients through advertising. Others do 
so by contacting prospective clients to offer their services. Before 
ethics rules curbed the practice, lawyers sometimes contacted 
accident victims in person to solicit cases or hired “runners” who 
would approach prospective clients at the scene of an accident or 
elsewhere and give out the lawyer’s business cards. Although it has 
protected advertising by lawyers by extending First Amendment 
protection, the U.S. Supreme Court has shown greater willingness to 
allow regulation of solicitation by lawyers. Its analysis has focused on 
the means by which the lawyer contacts prospective clients. 

In the 1978 case of Ohralik v. Ohio State Bar Association,'°9 the 
Court held that a state could discipline a lawyer who approached 
accident victims, urged his services on them, and clandestinely 
recorded their consent. It held that although a state may not prohibit 
truthful advertising aimed at the general public, it may ban in-person 
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solicitation by lawyers. Such restrictions serve “to reduce the 
likelinood of overreaching and the exertion of undue influence on lay 
persons, to protect the privacy of individuals, and to avoid situations 
where the lawyer’s exercise of judgment on behalf of the client will be 


clouded by his own pecuniary self-interest.”"1° In the Court’s view, the 
“potential for overreaching” was “significantly greater when a lawyer, 
a professional trained in the art of persuasion, personally solicits an 
unsophisticated, injured, or distressed lay person.”'"1 In a footnote, 
the Court stated that the use of runners was problematic for the same 


reasons. !12 
Individual mail solicitation of clients lies somewhere between 
mass advertising and in-person solicitation. In 1988, in Shapero v. 


Kentucky Bar Association,''> a divided Supreme Court invalidated a 
Kentucky rule that barred lawyers from sending letters to people 
known to need legal services. Kentucky argued that a targeted letter 
was merely a written version of in-person solicitation. The Court 
disagreed, explaining that a writing does not involve the “coercive 
force of the personal presence of a trained advocate” or the “pressure 
on the potential client for an immediate yes-or-no answer. . . . A letter, 
like a printed advertisement (but unlike a lawyer) can readily be put in 
a drawer to be considered later, ignored, or discarded.”114 While the 
Court rejected a blanket prohibition on mailed solicitations, it invited 
states to “require the letter to bear a label identifying it as an 
advertisement or directing the recipient how to report inaccurate or 
misleading letters.”11° 

The ethics rules reflect the decisions in Bates, Ohralik, and 
Shapero. Rule 7.1 prohibits a lawyer from making “a false or 
misleading communication about the lawyer or the lawyer’s services” 
and defines such a communication as one that includes a “material 
misrepresentation of fact or law” or one that “omits a fact necessary 
to make the statement considered as a whole not materially 
misleading.” Rule 7.2(b) permits advertising “regarding the lawyer’s 
services through any media.” 

Rules regulating targeted solicitation are more complex. Rule 7.3 
does not bar solicitation of clients through “text messages or other 


written communication that recipients may easily disregard.”"1© In 
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contrast, “live person-to-person contact” is generally prohibited. There 
are exceptions, however. Such contact is permissible when a lawyer 


is not significantly motivated by pecuniary gain. 117 Lawyers may thus 
solicit “public or charitable legal-service organizations” or other 
organizations “whose purposes include providing or recommending 
legal services to their members or beneficiaries.”11® A lawyer may 
personally solicit a “lawyer,” “a person who has a family, close 
personal, or prior business or professional relationship with the 
lawyer or firm,” or “a person who routinely uses for business 
purposes the type of legal services offered by the lawyer.” 

A lawyer may also give “nominal” gifts to other people who 
recommend clients to them, provided that the gift is neither intended 
nor expected to be a “form of compensation.” A comment explains 
that “the gift may not be more than a token item as might be given for 
holidays, or other social hospitality.”"19 

Some states have continued to test the constitutional boundaries 
of restricting attorney solicitation. For example, the Florida bar 
conducted a two-year study to assess the impact of targeted letters 
sent by lawyers. Fifty-four percent of respondents said that contacting 
accident victims is an invasion of privacy. Forty-five percent of those 
who received such letters believed that lawyers were trying “to take 
advantage of gullible or unstable people.” Twenty-seven percent 
reported that these letters led them to have a “lower” ’ regard for 
lawyers and the judicial process. One man was “appalled and 
angered” by a letter he received after he was injured and his fiancée 
was killed in an auto accident. Another man found it “despicable and 
inexcusable” that a lawyer wrote to his mother three days after his 
father’s funeral. One person considered “the unsolicited contact from 
you after my child’s accident to be of the rankest form of ambulance 
chasing and in incredibly poor taste. . . . | cannot begin to express 
with my limited vocabulary the utter contempt in which | hold you and 
your kind.” 129 

After conducting the poll, Florida enacted the following rule: 


A lawyer shall not send . . . a written communication directly or indirectly 
to a prospective client for the purpose of obtaining professional 
employment if . . . the written communication concerns an action for 
personal injury or wrongful death or otherwise relates to an accident or 
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disaster involving the person to whom the communication is addressed 
or a relative of that person, unless the accident or disaster occurred 


more than 30 days prior to the mailing of the communication. 121 


The owner of a lawyer referral service sought declarative and 
injunctive relief to invalidate Florida’s rule. Among other arguments, 
he pointed out that the rule disadvantaged potential plaintiffs because 
insurance adjusters, not being lawyers, were free to contact accident 
victims immediately after the accident and thereby obtain binding 
settlements from them before they retained lawyers. A divided 


Supreme Court, in a case called Went for It, upheld the rule.122 In 
finding that the rule did not violate the First Amendment, the Court 
identified the state’s interest in maintaining or improving the public 
image of the legal profession. Extensively quoting from the Florida 
study, the Court wrote that the bar had a legitimate interest “to protect 

. the flagging reputation of Florida lawyers.”'2° The Court 
distinguished Shapero by finding that the Florida rule did not 
constitute an absolute ban on targeted solicitation, but only a 
restriction for 30 days after an accident when “wounds are still 
open.”124 


PROBLEM 13-2 


TRAFFIC CRIMES 


This problem is based on events in an eastern state. 


You are a lawyer in a small firm. You specialize in representing 
defendants charged with traffic crimes who face potential 
incarceration. You obtain most of your clients by sending them 
letters after learning their names and addresses through 
publicly available websites. 

You would like to continue to send mailings to these 
defendants, but the state legislature has passed this rule: 
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A lawyer may not send a written communication, directly or through 
an agent, to a prospective client for the purpose of obtaining 
professional employment if the communication concerns a criminal 
prosecution, or a prosecution of a traffic offense that carries a period 
of incarceration, involving the person to whom the communication is 
addressed or the person’s relative, unless the charging document was 
filed more than 30 days before the date the communication is mailed. 


The 30- day waiting period is likely to have disastrous 
consequences for your firm. Many potential clients assume 
that traffic violations are not serious matters or underestimate 
their chances of going to prison if convicted. Even clients who 
are unlikely to receive prison sentences might not appreciate 
the impact that criminal convictions could have on their ability 
to get jobs and valid driver’s licenses, among other things. 
Clients are thus much less likely to secure representation from 
an expert such as you. In addition, you are currently able to 
charge affordable flat rates because of the volume of your 
business. If you have fewer cases, you will have to charge 
more. 

You are considering bringing a lawsuit to enjoin 
enforcement of the rule and to declare it unconstitutional. What 
arguments would you expect the state to make in support of 
the validity of the rule? What arguments would you make 
against its constitutionality? 


May lawyers use the Internet to solicit clients? 


Lawyers regularly advertise on their own webpages, provide further 
information to people who click on links on those pages, and 
purchase pop-up ads on other webpages. Lawyers also may pay third 
parties a fixed amount of money for each new client attracted by the 
third party’s website. One law firm gave out free t-shirts with its name 
on them and offered a chance to win a prize to all who posted 
Facebook photos of themselves wearing the t-shirt.12° Do any of 
these devices amount to improper solicitation or to sharing fees with 
nonlawyers in violation of Rule 5.4? For example, does the use of a 
third party like Groupon or the creation of the t-shirt lottery turn the 
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Groupon company or the t-shirt wearers into the twenty-first-century 
equivalent of runners? In 2012, the ABA amended Comment 5 to 
Model Rule 7.2 to clarify that pay-per-lead services and promotions 
such as the t-shirt lottery are permissible. The amended comment, 
however, prohibits a lawyer from paying a “lead generator” such as 
Groupon that creates an impression that it is recommending the 
lawyer, that it is making the referral without payment from the lawyer, 
or that it has analyzed the client’s problem to determine which lawyer 
should receive a referral.!2° The 2012 amendment did not address 
whether Internet-based lotteries are permitted. 

Technological innovations constantly create novel forms of 
solicitation, so the rules continue to evolve as new issues arise. 


FOR EXAMPLE: In Ohio, solicitation by text messages is 
permitted (unless the recipient is a minor or has a claim 
pending), but the lawyer must assume the cost to the 


prospective client of receiving the message.'’ So lawyers who 
text prospective clients apparently are supposed to ask those 
clients whether their service provider charges them for receiving 
text messages and to reimburse each one who responds in the 
affirmative. 


Lawyers who contemplate soliciting clients must be aware not only of 
their state’s ethical rules but also of other sources of law. 


FOR EXAMPLE: Lawyers used the records of the South 
Carolina Division of Motor Vehicles to identify former customers 
of certain car dealerships that had allegedly charged illegal fees 
to buyers. The lawyers invited the customers to become 
plaintiffs in a suit against the dealers. The solicitation complied 
with the state’s rules on lawyer solicitation. A dealership 
employee who was also a purchaser filed a class action against 
the lawyers for violating the federal Driver’s Privacy Protection 
Act.'28 The Court of Appeals for the Fourth Circuit held that the 
solicitation was permissible under an exception in the statute 
allowing DMV information to be used “in connection with any 
civil . . . proceeding.” The Supreme Court reversed, 5- 4. The 
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dissenters said that the majority exposed the attorneys to 
“astronomical” damages ($200 million) for doing “what any good 


lawyer would have done.”!29 


FOR EXAMPLE: A lawyer who sent unsolicited faxes to solicit 
legal work was ordered to pay more than $4 million in damages 
in a class action because the communication violated the 


Telephone Consumer Protection Act of 1991.130 


C. Multidisciplinary practice 


Rule 5.4 imposes restrictions on lawyers who want to create 
partnerships between lawyers and other professionals. A 
collaborative law practice that includes people from different 
professions is often called multidisciplinary practice, or MDP. These 
arrangements go beyond the common situation in which a lawyer 
hires an office manager, interpreter, expert witness, or other 
nonlawyer and supervises that person’s work. In MDP, lawyers and 
other professionals become partners, sharing profits and the 
responsibility for serving clients of a multifaceted firm. At present, 
such arrangements are prohibited in every American jurisdiction 


except the District of Columbia.'°1 Most state bars still espouse the 
idea that to protect clients, lawyers must be in charge and cannot 
sacrifice any independence by teaming up with other professionals. 
Meanwhile, multidisciplinary practice has been authorized and is 


proceeding in some other countries. 192 

Rule 5.4(d) prohibits lawyers from practicing law for profit in an 
association in which “a nonlawyer owns any interest” or of which a 
nonlawyer is an officer or a director. The stated purpose of Rule 5.4 is 
to protect “the lawyer’s professional independence of judgment.”!° 
But the effect of the rule is to limit the way in which lawyers may 
collaborate with other professionals. 
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(Eo bulum 


And should you retain us, Mr. Hodal, youll find 


that were more than just a law firm.” 


May lawyers work collaboratively with nonlawyers? 


Lawyers may hire other professionals to assist them. These might be 
doctors, engineers, accountants, or others who work as expert 
witnesses, analysts, lobbyists, or in some other capacity. But Rule 5.4 
bars lawyers from forming multidisciplinary partnerships that might 
offer, for example, legal services, social work, and medical services 
from a single office. Similarly, lawyers and accountants may not form 
partnerships to offer legal and financial services. A person who is 
both a lawyer and a certified public accountant may not even offer 
both types of service from his office if he works in an accounting firm 
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owned by nonlawyers.'°4 The controversy around this issue has 
been driven mainly by accounting firms that would like to expand the 
range of their services (and expand their profits) by having lawyers in 
their employ advise their clients on a variety of financial matters. The 
nonprofit sector is interested in this issue as well because the public 
might benefit from partnerships or other entities in which people from 
various disciplines collaborate. For example, Professor Stacy Brustin 
argues that a multidisciplinary approach, delivering social services 
and legal assistance in the same office, “provides an ideal way to 
address complex social issues such as domestic violence, HIV, 
concerns facing the elderly, community economic development, and 
poverty more generally.” Brustin explains: 
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Professor Stacy L. Brustin 


Professionals from different disciplines can use their skills to develop 
more comprehensive solutions for clients. Doctors and other medical 
professionals can use their expertise to provide quality prenatal care for 
women, basic preventative primary care to children, ongoing treatment 
for those who are HIV-positive, and pain management services for 
elderly clients with chronic illnesses. Psychologists and social workers 
can provide therapy and counseling to individuals in crisis. These 
services complement the types of remedies a lawyer might secure for a 
client. For example, a lawyer who obtains a restraining order for a client 
experiencing domestic violence has addressed one narrow aspect of the 
problem. The client will most likely need counseling, financial 
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assistance, and possibly medical treatment — all services a lawyer 
135 


cannot provide. . . 
The ABA considered relaxing the rules to permit some forms of 
multidisciplinary practice by lawyers but rejected such a proposal in 


2000.196 Some authorities believe that the ABA's stance is strongly 
influenced by lawyers in small firms who believe that “large 
companies and franchises” offering multidisciplinary services will 


drive them out of business.'3’ Professor Paul Paton noted that the 
ABA's rejection of MDP 


reflected the professions’ self interest rather than the public interest. As 
one delegate described it, “in the discussion . . . the focus was almost 
entirely on how MDP will affect lawyers, their practice, their integrity, and 
their grip on the provision of legal services. There was almost no 
consideration [of] how limitation of the provision of legal services would 
affect clients and their needs. . . . The [ABA] has chosen to [turn] the 


legal profession into a protected guild.”198 
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"I'm your attorney, Debbie, but I want to be more than that. 
I want to be your accountant, too." 


Some lawyers are concerned that chains like Walmart will create joint 
operations with lawyers and open legal services offices in franchised 
stores, enabling customers to buy groceries, appliances, and legal 
aid in one visit. They fear that small firms serving individual clients 
would either have to dissolve because of the competition or allow 
their lawyers to become employees of the chain. 199 

Because the ABA rules are only models, states are free to 
liberalize their rules despite the ABA's rejection of multidisciplinary 
practice. In recent years, a few nonprofit programs have offered 
collaborative interdisciplinary services to the poor.'49 In addition, 
several states have appointed commissions to study possible 
reforms, but for the most part, the states have not changed their 
rules.141 The president of the New York state bar explained, “We 
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wanted to make sure it wasn’t going to lead to ‘John Smith, Attorney 


at Law and Nail-Wrapping Salon.”142 

Some experts (including Brustin) believe that although the ABA 
disfavors creating separate ethics rules for particular types of lawyers 
(such as lawyers serving in nonprofit organizations),'4° at least 
nonprofit organizations should be _ permitted to undertake 
multidisciplinary practice, particularly in view of the apparent difficulty 
of persuading the ABA and the states to reform Rule 5.4 for profit- 
making firms. Professor Louise G. Trubek and sociology student 
Jennifer J. Farnham advocate still another approach: liberalized rules 
for government-approved “social justice collaboratives.” Trubek and 
Farnham urge that these should be allowed even if they charge fees 
and make profits, so long as they serve people unable to pay the full 
cost of legal services. Such entities should be subject to oversight 
(e.g., they could be required to administer client satisfaction surveys), 
but they would be permitted to offer multidisciplinary services and 
could be protected by new statutory privileges from having to disclose 


confidences. !44 


D. Financing law practice 


1. Litigation finance: Nonlawyer funding of 
lawsuits 


Many American lawsuits are funded by banks, hedge funds, private 
equity firms, insurance companies, and wealthy individuals. In some 
cases, they make loans to plaintiffs who wish to pursue lawsuits that 
are too costly for the plaintiffs or their lawyers to finance. If such a suit 
is successful, the investors receive a significant share of the 
judgment or settlement. 


FOR EXAMPLE: A group of lenders, including a company 
financed by Citigroup, provided $35 million for the lawsuits 
brought by workers who were injured near Ground Zero during 
the terrorist attacks on New York in 2001. The workers settled 
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for $712 million, and the lenders earned profits of about $11 
million from the settlement. 14° 


If the suit fails, the loan need not be repaid. Litigation financing also is 
used by defendants who pay an investor to cover the cost of 
defending a lawsuit, predicting that the amount paid to the investor 
will be less than the cost of litigating the case. '4° Litigation financing 
is used in plaintiff's personal injury cases and in commercial litigation 
such as cases involving contract, intellectual property, or fraud claims. 
This structure allows corporations to “offload litigation risk to outside 


investors eager to assume it.”147 While this new industry is growing 


rapidly,'4® two 2018 surveys of in-house corporate lawyers in the 
United States and abroad found that the majority had no experience 


with outside financing of lawsuits. 149 
Litigation finance can be very profitable. 


FOR EXAMPLE: Burford Capital, a British company, reported in 
2012 that during 2011 it earned $15.9 million in profits on loans 
made to finance lawsuits in the United States. The suits 
involved commercial contracts, intellectual property, real estate, 
and environmental liability. In 2012, Burford’s $3.5 million 
investment in one U.S. lawsuit produced a 30 percent profit for 
the company. The firm was also “set to make $32 million on 


nine [recently resolved] cases, a return of 91 percent.” 150 


Historically, litigation finance arrangements like these were forbidden 
under the doctrines of champerty, maintenance and barratry. Many 


states have abolished these doctrines.'‘°' Rule 1.8(f) permits a 
lawyer to “accept compensation from one other than the client” if the 
client gives informed consent, the funder does not interfere with the 
lawyers judgment or with the lawyer-client relationship, and 
confidential information is protected. Rule 5.4(a) prohibits a lawyer or 
a firm from sharing legal fees with a nonlawyer except in certain 
narrow circumstances not related to litigation finance. Some court 
decisions have concluded that Rule 5.4(a) does not prohibit 


contingent financing of litigation.1°* The New York City bar ethics 
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committee opined in 2018 that New York Rule 5.4 (which is similar to 
the Model Rule) forbids a funding arrangement in which “the lawyer’s 
future payments to the funder are contingent on the lawyer’s receipt 
of legal fees or on the amount of legal fees received,” and found that 
“non-recourse” litigation funding arrangements would violate the 


rule.'°° Legal ethics experts have urged that the conclusion reached 


by the ethics committee was incorrect. 194 
Investors can make litigation loans to law firms rather than to the 
firms’ clients. 


FOR EXAMPLE: A hedge fund loaned $6 million to the law firm 
of Khorrami & Boucher (Khorrami) so that the firm could pursue 
lawsuits against pharmaceutical companies. The interest rate 
on the loan was at least 24 percent a year. The deal provided 
that if Khorrami didn’t repay the debt, the hedge fund would own 
10 percent of the law firm’s gross revenues for three years. 
Khorrami defaulted, so the hedge fund sued the firm. The law 
firm argued that the deal was unenforceable because it would 
give a nonlawyer an equity interest in a law firm. The court 
rejected this argument and allowed the suit to proceed, finding 
that the loan did not provide a possibility that the hedge fund 
would become an owner of the firm, only that it would be 


entitled to receive the revenues from the firm. 19° 


Litigation loans are controversial, but Supporters argue that without 
the outside investment, many meritorious cases could not be brought 
because the lawyers could not afford to pay for discovery or for 
outside expert services. Professor Stephen Yeazell believes there is 
“little legal justification for allowing [plaintiffs’] lawyers to pay for cases 
but barring third parties from doing so. This is another step in leveling 
the playing field between plaintiffs and defendants.”'°© Others have 
complained that “the whole theory is to take the legal system and turn 


it into a stock market.”'°’ The ABA Ethics 20/ 20 Commission, which 
termed these financing organizations “alternative litigation funding 
(ALF) companies,” apparently recognized that this form of financing is 


here to stay. 198 
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Do nonlawyer investors invest in the divorces of wealthy 
couples? 


Yes. Nonlawyers have begun to invest in divorces between wealthy 
spouses. At least one company lends money to wealthy women who 
are divorcing their husbands to allow them to retain counsel and to 
pay for extended litigation. The company does not charge interest. 
Instead, by contract with the clients, it receives a share (an 
undisclosed percentage, reportedly less than a third) of the money 
obtained from the husbands. If no money settlement results, the client 
has no obligation. The company may invest as much as $200,000 in 
a lawsuit. It focuses on cases in which the marital assets are $2 
million to $15 million. 1°9 Another company apparently charges 12 to 
18 percent interest, but it structures the loans carefully because “their 


high interest rates can run afoul of state usury laws.”1©° 


May lawyers accept fees that their clients raised through 
crowdfunding to pay for those clients’ lawsuits? 


The D.C. bar ethics committee opined that lawyers may accept fees 
that their clients raised through crowdfunding, provided that they 
avoid control by the donors of the client’s matters, counsel the clients 
to avoid disclosing confidential information to those donors, and are 
alert to the possibility that they could be lured into a clients money- 


laundering scheme. 11 


2. Nonlawyer ownership of and investment in law 
firms 


Rule 5.4, discussed above and in Chapter 9, prohibits lawyers from 
sharing fees with nonlawyers except in very limited circumstances. 
The rule also prohibits lawyers from practicing in a firm in which a 
nonlawyer has any ownership interest or in which a nonlawyer has a 
leadership role. Rule 5.4 bars lawyers from obtaining financial 
investments in their law firms from corporations or individuals who are 


not lawyers.'©2 Comment 2 refers to traditional concerns that a 
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nonlawyer partner or co-owner might try to “direct or regulate the 
lawyer’s professional judgment in rendering legal services to 
another.” The stated justification, then, is to protect clients from 
outside interference with their lawyers’ representation of them. 
Professor Louise Lark Hill, after extensive study of the lengthy and 
ineffectual initiatives in the ABA to modernize the rule, concluded that 
the bar’s real motivation for resisting change is to serve the self- 
interest of lawyers: to protect the profession from an increase in 
external (nonlawyer) regulation — which might be a consequence of 
diversifying ownership of law firms.1®° 

The prohibition of nonlawyer investment in firms severely 
constrains the available means of financing a law firm and reduces 
the ability of U.S. firms to compete in a global market with firms 
based in countries that have abandoned this restriction. Similarly, 
while a law firm that wants to expand its services or to become more 
efficient may not do so by selling a share of future profits to 
nonlawyers. 


FOR EXAMPLE: William C. Nesbitt, a Georgia lawyer with 
about 30 years’ experience in practice, set up a law practice, 
the Nesbitt Law Firm, LLC, with a married couple who were 
clients of his. Neither was a lawyer. The clients provided the 
funds for the new firm and handled its business operations, 
while Nesbitt provided the legal services. The clients were 
expected to share in the profits. The Georgia Supreme Court 
disbarred Nesbitt, holding that he had violated Georgia Rules 


1.8, 5.4, and 8.4.164 
How did Rule 5.4 come into existence? 


Rule 5.4 originated as a criminal statute enacted in New York in 1909 
at the behest of lawyers seeking to preclude corporations from hiring 
lawyers who would offer competing services. Professor Bruce Green 
explains that a small number of corporations had contracts with 
thousands of lawyers around the world to provide legal advice to 
subscribers who paid $10 a year for the privilege of receiving such 
advice. These companies asked an appellate court to interpret the 
law to permit them to continue to hire lawyers to serve their clients. 


1144 


The president of the Brooklyn Bar Association’s Committee on 
Grievances argued that such an interpretation would be 
“disadvantageous and unfair to me as a practicing member of the bar 
of this state and others similarly situated” because they had spent 
time and money to become licensed as lawyers. The court ruled in 
favor of the bar and against the corporations. Its ruling was affirmed 
by the highest court of New York.'®° Green points out that the 
corporations actually wanted to be able to hire lawyers, not to 
compete with them by using nonlawyers to give advice. The real 
issue was that corporate employment of lawyers probably would have 
lowered prices, in part because corporations, unlike lawyers, were 
willing and able to advertise the availability of the legal services they 
supplied. 1® 


Do other countries allow nonlawyer ownership of or investment 
in law firms? 


Great Britain and Australia allow nonlawyer ownership of and 
investment in firms. In England and Wales, self-regulation of lawyers 
was replaced by a regulatory scheme that allows consumers to get 
legal and other services from a single entity—called an Alternative 
Business Structure (ABS).1°” These entities may have nonlawyer 
owners and managers and are regulated by the Legal Services Board 
(LSB). As of 2015, 375 ABS organizations had been authorized. 168 

In 2001, Australia began to allow lawyers and nonlawyers to form 
partnerships and permitted “incorporated legal practices” (ILPs) to be 
traded on the Australian Stock Exchange.169 Professor Susan Saab 
Fortney explains that legislation enacted by New South Wales 
allowed these “legal service providers to incorporate, share revenues 
and provide legal services alone or alongside other providers (who 
may or may not be legal practitioners) without any ownership 
restrictions.”!/0 Lawyers were not required even to have majority 
ownership.171 As of 2014, 1,200 firms, about 30 percent of the firms 
in New South Wales, were approved ILPs.'/2 By 2015, four 
Australian firms were publicly owned and traded on an exchange. !/2 
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In the United States, on the other hand, the organized bar seems 
implacably opposed to allowing nonlawyer investment in firms. In 
2011, the ABA House of Delegates ruled “off the table” the possibility 
of recommending that nonlawyers who are not employed by law firms 
be allowed to engage in “passive investment” in law firms. It also 
declined to endorse public trading of shares in law firms. '“4 

The Ethics 20/ 20 Commission also considered whether 
nonlawyer employees of law firms, such as paralegals and 
investigators, might be allowed to invest in the firms, just as 
employees of some American corporations own stock in their 
employers. Under the proposal that the Commission studied, 
nonlawyer interests could not have exceeded 25 percent of the equity 


in the firm.1”° Even that modest change was instantly controversial. 
Some ABA officials noted that the proposals would be interpreted as 
“the camel’s nose under the tent,” that is, business concerns 
predominating over ethical and legal judgment. In 2012, just 
months after circulating its proposal, the Ethics 20/ 20 Commission 
withdrew it as a result of the controversy it had provoked. !// 

A law firm challenged the constitutionality of New York’s Rule 5.4 
on First Amendment and other grounds. In 2017, the U.S. Court of 
Appeals for the Second Circuit dismissed the case. The court stated 
that the firms “have not plausibly alleged that they possess any First 
Amendment rights” because the regulations were found to be 
rationally related to the government's interest “in regulating attorney 
conduct and in maintaining ethical behavior and independence 


among members of the legal profession.”178 

A related issue is whether nonlawyer employees of law firms may 
be given titles indicating substantial authority or responsibility. In 
2015, the Texas bar’s ethics committee concluded that an employee 
could not be called a “chief executive officer’ because this could 
imply control over what the lawyers did, but she could be called “chief 
financial officer,” “chief administrative officer,” and, under some 


conditions, “chief operating officer.” 179 


E. Temporary and contract lawyers 


1146 


In recent years, law firms have looked for ways to avoid paying full- 
time salaries or fringe benefits. Toward this end, they have hired part- 
time and temporary lawyers, and, like employers in other industries, 
have begun to outsource legal work to lawyers in other countries or in 
rural American communities who work for lower pay. The lawyers are 
hired for short-term assignments on particular projects and have no 
job security, expectation of future employment, fringe benefits, or 
pensions. Statistical information on this development is difficult to 
obtain. When asked about the use of temporary lawyers in 2006 by 
American Lawyer reporter Julie Triedman, “most firms didn’t want to 
talk about it” because they are simultaneously marketing themselves 
as centers of extraordinary competence while increasingly relying “on 
off-label, generic lawyers, most of whose resumes would never get a 
second glance for an associate-track job.” Using contract lawyers 
also enables firms to “bill out at higher attorney rates the kind of work 
that a decade ago might have been assigned to paralegals.” After 
they were promised anonymity, 57 percent of firms surveyed reported 
using temporary lawyers. 18° 

Temporary and contract lawyers are typically paid less than 
associates, even though they receive fewer employment benefits. 1°1 
Most of them accept these assignments because they are unable to 
obtain more secure work. Some prefer temporary work because they 
can take extended time off between jobs, choose where to work from 
time to time, and sometimes are able to travel as part of a work 
assignment. Some firms reportedly make false promises to temporary 
lawyers about fixed hours or paid overtime, and then reply to 
complaints from temporary lawyers by saying, “If you don't like it you 
can quit, because [we] have 200 or 300 lawyers chomping at the bit 
for your job.” Contract workers “sometimes work in tight quarters, with 
10 to 15 lawyers at one table and mere inches of personal space.” 
One contract lawyer described a firm that “required all its contract 
lawyers to use the bathroom at the same time.”182 

Triedman graphically described the working conditions of 
temporary lawyers at the firm of Crowell & Moring: 


Jammed along narrow tables in a leased space . . . the 600 temps in 


Washington coded documents for anything related to telecom 
competition for later review by Crowell’s full-time attorneys. They fought 
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exhaustion to punch in as many hours as possible. Many showed up at 
7 a.m. (breakfast buffet) and soldiered on till midnight (lunch and dinner 
provided). One temp from out of town lived in her car, taking showers at 
her gym. One slow day, a senior Crowell partner was given a tour. “The 
floor managers told us, ‘Look busy,’ recalls a temp who worked on the 
case. ‘So we all stared at our screens, tap-tapping the keyboards 


randomly.’ "183 


Contract lawyers earn lower incomes and work in less desirable 
conditions than law firm associates. Nevertheless, in times of 
economic stress, these may be the best jobs available for many new 
lawyers. For example, in June 2011, after a recession, “the Posse 
List, an online clearinghouse for temporary lawyers, [had] more than 
14,000 registered users seeking temporary work.”184 Temporary jobs 
in law firms offer better pay and working conditions than many other 
jobs in the American economy. Even so, the use of temporary lawyers 
by law firms may seem exploitative and certainly violates the 
expectations of many law students. 


How do the rules on conflicts of interest apply to temporary 
lawyers? 


Temporary lawyers work successively for many firms, and they are 
therefore obligated to take special care not to accept new 
assignments that might violate Rules 1.7 and 1.9.15 The ABA ethics 
committee opined that whether temporary lawyers are imputedly 
disqualified from working on a matter under Rule 1.10, as a result of 
having worked with a conflicted firm, depends on the circumstances 
of their prior employment, particularly their access to confidential 


information about the firm’s other cases. 18° 


Must firms disclose the use of contract lawyers, and may they 
charge clients more for the time of a contract lawyer than they 
are paying that lawyer? 


The ABA ethics committee urges firms to disclose to clients that 
temporary lawyers are working on the case, unless these lawyers 


receive close firm supervision.'®/ If a firm describes a payment to a 
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contract lawyer as an “expense,” the firm may not bill the client for the 
time of the lawyer in an amount greater than they are paying the 
lawyer, unless the arrangement is disclosed to the client. However, a 
firm billing a client for “legal services” may add a “surcharge” on 
“amounts paid to a contract lawyer . . . without disclosing the use and 
role of the lawyer, even when communication about fees is required 


under Rule 1.5(b).”188 


F. Outsourcing legal work to cut labor 
costs: Offshoring and onshoring 


Like many American industries, law firms now often employ people 
who work overseas for companies that contract with the law firms. '®9 
The practice of hiring contractors outside of a firm to do specified 
work, locally or in remote locations,190 is commonly called 
“outsourcing.” When the work is sent overseas, it is called 
“offshoring.”!9' Legal Process Outsourcing companies (LPOs) in 
other countries do document review and management, legal 
research, transcription, brief writing, patent applications, e-discovery, 
contract management, and compliance.'122 Because firms can pay 
much less for work performed in some other countries, this has 
become an attractive strategy for many firms. In addition to cost 
savings, using LPOs allows firms to access temporary resources for 
large projects and offers the possibility of jobs being done overnight 
while U.S. employees are sleeping. 199 The ABA estimates that LPOs 
in other countries do more than $1 billion of work per year. 1% 


Does outsourcing legal work violate any rule of professional 
conduct? 


In 2008, the ABA ethics committee opined that “the outsourcing trend 
is a salutary one for our globalized economy” and that it did not 
necessarily create ethical problems. The committee cautioned, 
however, that a lawyer who outsourced work to other countries must 
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take full responsibility for the work to ensure competent 


representation. 195 

Comment 6 to Rule 1.1, added in 2012, codifies some of the 
guidance provided by the 2008 opinion. It states that before a lawyer 
contracts with another entity to outsource work, the lawyer “ordinarily” 
should obtain informed consent from the client and must reasonably 
believe that the other lawyers’ services will “contribute” to the 
competent representation of the client. It adds that the 
reasonableness of the outsourcing decision will depend on the 


education, experience and reputation of the nonfirm lawyers; the nature 
of the services assigned to the nonfirm lawyers; and the legal 
protections, professional conduct rules, and ethical environments of the 
jurisdictions in which the services will be performed, particularly relating 
to confidential information. 


Comment 3 to Rule 5.3, added at the same time, states that a lawyer 
must make “reasonable efforts” to ensure that the services of an 
outsourced lawyer are provided “in a manner that is compatible with 
the lawyer’s professional obligations.” What is reasonable will depend 
on several factors, including the “legal and ethical environments of 
the jurisdiction where the services will be performed.” 

Some U.S. firms have begun to question the viability of 
outsourcing because of concerns about data security and about the 
possibility of inadequate supervision. In one case, for example, JM 
Manufacturing sued McDermott, Will & Emery for failure to supervise 
the LPO in India after the LPO delivered 3,900 privileged documents 


to the opposing counsel.'%° In the wake of this debacle, onshoring 
was born. 


What is onshoring? 


Some American enterprises and some Indian firms (some of which 
are owned by American, European, or multinational companies) have 
opened offices in lower-cost, rural locations in the United States, 
including Communities in North Dakota, Texas, and West Virginia. 
There, American lawyers, particularly recent graduates, are trained 
by American or Indian nationals to do work that associates formerly 
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performed for much higher salaries in New York, Los Angeles, and 
other major cities. Some of this work is performed on contract to 
offshore management companies, for major law firms that have laid 
off associates because they could no longer afford to pay associate- 
level salaries. Lawyers working for offshore companies in U.S. rural 
areas are paid $50,000 to $80,000, a higher rate than is usually paid 
for temp work. 197 

Onshoring may have advantages for law firms or their clients 
beyond saving money by paying lower salaries. The outsourcing to a 
location in-country is less risky because supervision and 
communication may be easier. Onshore lawyers may require less 
training because they usually have education and professional 


experience in the United States.198 The lawyers who work for these 
companies also benefit. This sector opens up job and promotion 
opportunities to them. One analyst recommends that some services 
are better provided offshore, and others onshore, so a “blended 
approach” may be most successful. He reports that some of the best 
companies who provide these services make both offshore and 


onshore services available. '99 


G. Globalization of law practice 


A high proportion of American business is now multinational, with 


suppliers, employees, and customers in other countries.2°° Therefore 
small-firm lawyers, like their large-firm counterparts, have to learn to 
do research and provide advice on the law of foreign nations, on the 
effects of international treaties (such as the North American Free 
Trade Agreement), and on court decisions in the United States and 
abroad that resolve conflicts between American and foreign law. 
Some locally based companies that have traditionally used nearby 
law firms now sell goods or services online and are therefore subject 
to the laws of other countries. Their lawyers must become familiar 
with legislation and administrative regulations throughout the world. 
Professor Thomas Morgan notes that even clients of moderate size 
may “hire or send employees all over the world. Those employees will 
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create family relationship, taxation, and other financial issues that 
were largely unknown to previous generations of lawyers.” The 
beneficiaries of wills may live in other nations. Americans often buy or 
sell vacation or business property in other countries and make 
contracts with firms or individuals on other continents. To serve some 
of their clients, all lawyers will have to learn a broader range of law 
and will have to work with professional contacts on other 


continents.221 

Globalization and offshoring may interact to transfer an increasing 
amount of legal work and employment out of the United States. 
Globalization has permitted business entities other than law firms to 
compete internationally with American law firms by building 
multidisciplinary practices around the world. Although accounting 
firms, fearful of unauthorized practice enforcement and restrictions on 
MDP, have limited their legal services within the United States 
(usually offering only accounting, auditing, and tax services), the 
largest multinational accounting firms are promoting their “full legal 
practices” as well as other services in at least 100 other countries.2° 
As noted in the discussion of MDP above, other countries (including 
those in Europe) are less restrictive than the United States of 
business entities that offer clients a full complement of legal and other 
services such as business and financial consulting, tax work, and 
accounting. PricewaterhouseCoopers, for example, advertises 
outside of the United States that it can provide legal services in the 
areas of 


employment, entity governance and compliance, immigration, 
international business reorganizations, M&A, antitrust and EU 
competition, banking and finance, commercial litigation, cyber security 
and data protection, energy law, financial services regulation, 
information technology, intellectual property, private client, public law, 
real estate, tax litigation, and white-collar corporate crime.29% 

A Thomson Reuters report in 2019 stated that 23 percent of large 
American law firms reported having lost business to the four largest 


accounting firms within the prior year.?04 
The accounting firms use American lawyers or American-trained 
lawyers to perform services in Asia for American law firms. Most of 
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the lawyers doing such work in India, for example, have been Indian 
nationals with American J.D. or LL.M. degrees. Some have been 
American lawyers who moved to Delhi or Bangalore, where the cost 
of living is much lower than in the United States and work/life balance 


may be better.29° In 2019, Ernst & Young (doing business as EY) 
acquired Pangea3, one of the largest offshoring companies, which, 
even ten years earlier, had boasted of “getting more resumes from 
United States lawyers than we know what to do with.”206 

In 2018, the Supreme Court of India ruled that foreign lawyers 
based in that country could no longer provide any legal services. The 
court exempted Business Process Outsourcing (BPO) companies 
that provide “integrated services.” It directed the Bar Council of India 
to draw up rules to implement its decision.2°” It remains to be seen 
whether Indian firms that provide legal services along with a package 
of other services (e.g., transcription, call center, translation, 
accounting, business consulting, and computer help) to non-Indian 
clients will be permitted to continue to offer legal services as part of 
the bundle or whether they will have to move those services to 
another country.?08 

In this section of the chapter, we have reviewed some areas of 
significant change in the landscape of U.S. law practice. Next, we 
examine some of the institutions where lawyers work and some of the 
changes that are taking place in American law firms. We focus in the 
next section on the experience of lawyers in various work settings. As 
the structure of law practice changes, law students need to have a 
clear picture of the advantages and disadvantages of the professional 
paths that they are considering. 


H. Law practice in America: 
Workplace culture and professional 
satisfaction 


1. History and growth of American law firms 
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The American legal profession today is more diverse than ever. 
Although many different kinds of people are lawyers, much social 
stratification remains. In addition, serious questions have been raised 
about whether the profession meets the needs either of most of its 
members or of large segments of the public. As a result, the legal 
profession is currently undergoing major structural changes, which 
are described later in this chapter. 

Perhaps because large firms have grown so dramatically, many 
people erroneously think that most lawyers work for large corporate 
firms. In fact, a majority of the 1.3 million American lawyers do not 
work in multi-lawyer law firms at all; they work alone, for the 
government, or in some other capacity. As of 2016, 75 percent of 
American lawyers were in private practice, and half of those in private 
practice worked by themselves, in “solo” practices. Another 14 
percent worked in law firms of two to five lawyers. Lawyers in private 
practice were distributed as follows. 


Distribution of lawyers in private law firms, by 
firm size, 2016209 


firms of this size 
1 49% 
2-5 14% 
6-10 6% 
11-20 6% 
21-50 6% 
51-100 4% 
101+ 16% 


Where a lawyer works and what type of work a lawyer does seem to 
be determined at least in part by who the lawyer is — not just ability 
and interest but race, sex, religion, socioeconomic background, and 
so on. John P. Heinz, a law professor, and Edward O. Laumann, a 
sociologist, published an important study of Chicago lawyers in 


1154 


1982.210 The researchers believed that Chicago lawyers were typical 
of lawyers in other major American cities in terms of social 


stratification.2"1 They found that lawyers in private practice were 
divided into two very different professions. There was one large group 
of wealthy lawyers in large firms, mostly drawn from 12 “ elite” and 
“prestige” law schools, who mainly represented corporations. A 
slightly smaller group consisted of much less wealthy lawyers, drawn 
mainly from regional and local law schools, who primarily represented 
individual clients. Heinz and Laumann explain: 


[M]uch of the differentiation within the legal profession is secondary to 
one fundamental distinction — the distinction between lawyers who 
represent large organizations (corporations, labor unions, or 
government), and those who represent individuals. The two kinds of law 
practice are the hemispheres of the profession. Most lawyers reside 
exclusively in one hemisphere or the other and seldom, if ever, cross the 
equator. . . . [Also, in doctrinal areas that the adversary system divides 
into opposing fields, such as environmental plaintiffs vs. environmental 
defense,] the side of the case that characteristically represents 
corporate clients is consistently assigned higher prestige [in the 
estimation of the public] than is the side that more often represents 
individuals. . . . This suggests the thesis that prestige within law is 
acquired by association, that it is “reflected glory” derived from the 
power possessed by the lawyers’ clients. . . . 

The patterns were divided into readily identifiable . . . networks, one 
area being composed disproportionately of WASPs who serve the 
largest corporate clients and another having a great preponderance of 
Catholics who do trial work for individuals and smaller businesses. . . . 

Any profession will surely include disparate parts, but we doubt that 
any other is so sharply bifurcated as the bar. . . . The two sectors of the 
legal profession . . . include different lawyers, with different social 
origins, who were trained at different law schools, serve different sorts of 
clients, practice in different office environments, are differentially likely to 
litigate (when and if they litigate) in different forums, have somewhat 
different values, associate with different circles of acquaintances, and 
rest their claims to professionalism on different sorts of social power... . 
Only in the most formal of senses, then, do the two types of lawyers 


constitute one profession.2 12 


Heinz and Laumann updated their study in a book published in 2005, 
using data collected 20 years after the original study. During that 20- 
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year period, the size of the profession had doubled, and women 


flocked into the profession for the first time.2'° The new data showed 
that by 1995, the two hemispheres were no longer approximately 
equal in size. By then, 64 percent of all lawyers’ services (up from 53 
percent) were delivered to corporations and other large organizations 
while only 29 percent of lawyers’ services were provided to 


individuals and small businesses.2'4 Inequality in the profession 
increased, as the income differential between the top quartile and the 
bottom quartile went from a sixfold to a tenfold difference over the 20- 


year period.2'° In addition, the authors described a “middle group of 
[seven] fields [such as income tax work]” in which some lawyers 


represented both business and individual clients.21© Also, Heinz and 
Laumann concluded that specialization among lawyers had greatly 
increased. As a result of this and other factors, there are 


several reasons to suppose that Chicago lawyers might be less 
cohesive in the 1990s than they were in the 1970s, and urban lawyers 
may now have become subdivided into smaller clusters. But the division 
between the two classes of clients — between large organizations, on 
the one hand, and individuals and small businesses, on the other — 
endures. . . . We think it unlikely that the present organizational 
structures provide enough interchange among the specialties to produce 
a bar that functions as a community of shared fate and common 


purpose.217 


There is massive income inequality within the private sector of the 


legal profession.21® Lawyers at large corporate firms earn much more 
than those in solo or small-firm practice. There is a big gap in salaries 
for entry-level lawyers. New lawyers in private practice fall into two 
income groups: those earning between $45,000 and $65,000 and 


those earning $175,000 to $190,000.2'9 The lawyers who reported 
the highest starting salaries were those who worked at the largest 


firms, those with more than 700 lawyers. 220 


a. Large firms 
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Some law students aspire to work in large law firms because of the 
high salaries??1 and bonuses and because the big-firm jobs are 
prestigious. Many law students believe that high-status or high- 
income jobs will provide future happiness.222 Many students also 
expect that large firms offer superior training or mentoring. This used 
to be the norm and may still be the case at some firms, but — as 
Professor Asimow reports in the article excerpted below — the 
economic pressure of private practice has greatly reduced the 
amount of time that partners spend doing training or mentoring. Also, 
many law graduates seek positions in large firms so that they can 
repay their enormous student loans in the years after graduation.22° 


Are there reasons to be wary of large-firm practice? 


Several writers suggest that the financial rewards of large-firm 
practice are outweighed by some of the downsides. Some large firms 
tend to exploit associates and unwittingly to deprive them of the 
normal benefits of living in families or society. In some firms, cutthroat 
competition among associates undermines morale.224 Professor 
Michael Asimow focuses, in particular, on the exceedingly long hours 
that the large firms require22° and on the stressful and sometimes 
unfair competition for promotion within the firms. 


Michael Asimow, Embodiment of Evil: Law Firms 


in the Movies 
48 UCLA L. Rev. 1339, 1376-1380 (2001) 
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Professor Michael Asimow 


[Professor Asimow is Professor of Law Emeritus at UCLA Law 
School. From 1965 to 1967, before beginning his teaching career, he 
practiced at a Los Angeles law firm that at the time had 17 lawyers. In 
this article, he investigates whether the negative portrayal of large law 
firms in many movies reflects the reality of life within those 
institutions. ] 


Numerous statistical studies [indicate] that big firm lawyers earn the 
most money, work the most hours, and they are the least satisfied 
with their work. . . . It appears that the biggest culprits are the killingly 
long hours of work combined with arbitrary work demands, a lack of 
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autonomy, and poor interpersonal communications between 
associates and partners. Many associates feel they are working in 
nicely decorated sweatshops. Billable hours have become the raison 
detre of law firm existence. High numbers of billable hours are 
essential to maximize the benefits of leverage for equity partners as 
well as to pay for the sharply increased levels of associates’ 
compensation. Consequently, associates must bill very high hours to 
receive bonuses and to be considered for advancement to 
partnership. Even partners (at least non-rainmaking partners) must 
maintain high rates of billable hours or risk being pruned. 

In order to bill 2000 hours a year, most lawyers need to be 
physically present at the office for close to 3000 hours. 226 Given a 
thirty-minute commute each way, a 3000- hour work year requires the 
lawyer to be out of the house and away from family or friends around 
eleven hours per day, six days a week, fifty weeks a year. That 
means leaving home at 8: 00, returning at 7: 00, Monday to Saturday. 
Want to work half day on Saturday? Then return home at 8: 30 or 9: 
00 during the week or work Sundays. In any event, there will be many 
late-nighters or Sundays at work; time demands are erratic and 
unpredictable and can change on an hourly basis. If the firm requires 
associates (or the associates drive themselves) to bill 2400 hours per 
year, which is not unusual, add on at least another two hours per day, 
six days a week. The destructive consequences on personal health 
and on family or relationships from working anything like these kinds 
of hours are painfully obvious. They are particularly unbearable for 
lawyers with child-care responsibilities. Many lawyers report that they 
see only their offices, their cars, and their beds. There is little time for 
a personal life, let alone a lifestyle. 

Not every law firm associate feels exploited by the long hours. 
Many young lawyers in big firms believe that long hours at work are 
an acceptable tradeoff for the stunningly high compensation they 
receive, especially given the crushing levels of debt that burden most 
law school graduates. Many believe that young lawyers in smaller 
firms or young people in other professions (such as medicine) work 
just as hard but get paid much less. 

Traditionally, big firms offered additional payoffs beyond generous 
compensation and lavish fringe benefits. For example, at large law 
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firms, associates can do interesting and challenging work of a sort 
that small firm lawyers may never encounter. Big firms are supposed 
to offer excellent training and mentoring. . . . There is the sense that 
big firm lawyers will work as part of a team; good friends and 
colleagues will toil together. Those associates who want to depart or 
who are not made partners could count on the firm to provide them 
with excellent lateral mobility. They could move to partnership at a 
smaller firm or an in-house position with the firm’s clients. 

However, these traditional benefits of big firm practice appear to 
be withering away in the contemporary environment. Every possible 
minute of every working day must translate directly into billable hours 
and money, so partners at many firms do not have time to provide 
training and mentoring to all or most of their young associates, even 
assuming they have the inclination and the skills to do so. Because 
clients will not pay for time spent on training, mentoring, or tag- 
alongs, such time becomes nonbillable. Firms may only provide 
training and mentoring to associates perceived as running on the 
partnership track. Colleagueship seems elusive in the stressful, 
intensely competitive, totally exhausting environment of the big firms. 
Some firms provide excellent training and maintain a more traditional, 
friendly, and supportive atmosphere for their associates. Others, 
concerned with high attrition rates, have tried to improve associate 
lifestyle with casual dress codes or tolerating work from home. 
Nevertheless, the accounts available to us indicate that the work life 
of many associates in big city megafirms is quite miserable. 
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And that’s when he realized he wasnt on the partner track at all!” 


Another traditional element of associate life in big firms was the 


tournament of partnership.22’ As described by Galanter and Palay, 
the rules of this tournament are assumed to be fair and transparent. 
The winners of the tournament could anticipate a lavishly rewarded 
and highly secure law firm partnership. The losers would at least 
understand that they had lost out in a fair competition. 

Tournament theory, however, is in need of significant modification. 


Wilkins and Gulati22® explain that law firms engage in a system of 
tracking the most promising associates based on the quality of work 
during their early associate years. They also give preference to 
associates [who] graduated from the better law schools or who have 
the best connections. Those fortunate enough to be placed on the 
partnership track receive most of the interesting work. The boring but 
necessary work is allocated to those identified as probable losers in 
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the partnership competition. Because of such favoritism, associates 
perceive that the rules of the tournament are opaque. They soon 
realize that success depends less on hard work and dedication and 
more on nurturing relationships with senior lawyers. 


Why do large law firms require lawyers to work such long 
hours? 


One theory is that law firms get into “bidding wars” for a small number 
of highly credentialed law school graduates. This means they have to 
pay really high salaries. To generate the income needed to pay such 
salaries and to generate profits to pay lavish partner salaries, they 
encourage or require lawyers to bill vast numbers of hours per year. 
The following passage by Judge Schiltz, from the same article that 
we excerpted in Chapter 9, explains this phenomenon. We 
recommend the full article to law students considering the pros and 
cons of different types of law practice. 


Patrick J. Schiltz, On Being a Happy, Healthy, and 
Ethical Member of an Unhappy, Unhealthy, and 


Unethical Profession 
52 Vand. L. Rev. 871, 898-903 (1999) 


[To be able to pay ever-increasing salaries to associates and 
partners, firms] have only one option: They have to bill more hours. 
The market for lawyers’ services has become intensely competitive. 
As the number of lawyers has soared, competition for clients has 
become ferocious. . . . Raising billing rates to pay for spiraling 
salaries is simply not much of an option for most firms. As a result, 
firms get the extra money to pay for the spiraling salaries in the only 
way they can: They bill more hours. Everyone has to work harder to 
pay for the higher salaries. .. . 

| am leaving out one wrinkle — an important wrinkle that you 
should know about if you are contemplating joining a large law firm 
(or a firm that acts like a large law firm). The partners of a big firm 
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have a third option for making more money. This option involves what 
big firm partners euphemistically refer to as “leverage.” | like to call it 


“the skim.” Richard Abel calls it “exploitation.”222 The person being 
exploited is you... . 

At some firms, profits per partner approach or exceed $2 million 
per year, meaning that some partners are paid more than $2 million 
(because profits are not divided equally among partners). Not one of 
these highly paid partners could personally generate the billings 
necessary to produce such an income. Even a partner billing 2000 
hours per year at $500 per hour, “both of which figures [according to 
Professor Abel] lie at the outer limits of physical and economic 
possibility,” would generate only $1 million in revenue, “a good 
proportion of which would be consumed by overhead.” So how can 
big firm partners take home double or triple or quadruple the revenue 
they generate? They can do so because partner compensation 
reflects not only the revenue that partners themselves generate, but 
also “the surplus value law firms extract from associates.” Alex 
Johnson puts the point more dramatically: “The blood and sweat of 
new associates line the pockets of the senior members of the firm.” . . 


Basically, what happens is that big firms “buy associates’ time 
‘wholesale and sell it retail.’ ” Here is how it works: As a new 
associate in a large firm, you will be paid about one-third of what you 
bring into the firm. If you bill, say, 2000 hours at $100 per hour, you 
will generate $200,000 in revenue for your firm. About a third of that 
— $70,000 or so — will be paid to you. Another third will go toward 
paying the expenses of the firm. And the final third will go into the 
pockets of the firm’s partners. Firms make money off associates. That 
is why it’s in the interests of big firms to hire lots of associates and to 
make very few of them partners. The more associates there are, the 
more profits for the partners to split, and the fewer partners there are, 
the bigger each partner’s share. 

After you make partner (if you make partner — your chances will 
likely be about one in ten), you will still be exploited, although 
somewhat less. You may take home 40 percent or so of what you 
bring into the firm as a junior partner. Your take will gradually increase 
with your seniority. At some point, you will reach equilibrium — that is, 


1163 


you will take home roughly what you bring into the firm, minus your 
share of the firm’s overhead. And, if you stick with it long enough, 
some day you will reach Big Firm Nirvana: You will take home more 
than you bring into the firm (minus your share of overhead). You will 
become the exploiter instead of the exploited. 

It should not surprise you that, generally speaking, the bigger the 
firm, the more the leverage. .. . As a result of the disparity in leverage 
between big and small firms, partners in big firms make dramatically 
more money than partners in small firms. . . . The stark relationship 
between firm size and partnership compensation cannot be explained 
by differences in hourly rates, hours billed, or quality of legal services. 
Rather, it results from the skim. 

This, then, is life in the big firm: It is in the interests of clients that 
senior partners work inhuman hours, year after year, and constantly 
be anxious about retaining their business. And it is in the interests of 
senior partners that junior partners work inhuman hours, year after 
year, and constantly be anxious about retaining old clients and 
attracting new clients. And it is in the interests of junior partners that 
senior associates work inhuman hours, year after year, and 
constantly be anxious about retaining old clients and attracting new 
clients and making partner. And most of all, it is in everyone’s 
interests that the newest members of the profession — the junior 
associates — be willing to work inhuman hours, year after year, and 
constantly be anxious about everything — about retaining old clients 
and attracting new clients and making partner and keeping up their 
billable hours. The result? Long hours, large salaries, and one of the 
unhealthiest and unhappiest professions on earth. 


Are Asimow and Schiltz overstating the negative aspects of 
large firms? 


When first published, Schiltz’s article in particular “received 
considerable attention and some notoriety,” but since then, “Schiltz’s 
thesis has become increasingly less controversial.”2°° Some 
proponents of large-firm practice point out that whatever their flaws, 
large firms offer excellent (albeit expensive) representation for their 
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clients. But some associates join Asimow and Schiltz in their 
condemnation of what firms do to the personalities of their 
employees. Consider this account by a former associate: 


To make the life bearable, you found yourself spending a lot of money. 
After a particularly long and dreary project, or a humiliating interaction 
with someone of higher rank, | would often slip out to buy myself a little 
present, perhaps another Ferragamo tie. It’s a way of reminding yourself 
that despite your misery you are a highly paid professional: you may feel 
like a serf, but you can afford to spend $80 on a beautiful strip of silk. 
This becomes a way of life. Some people eat chocolate to make 
themselves feel better; lawyers buy stuff. As they claw their way up the 
ladder, they buy more and more. Before they know it, they cannot 
imagine living without an enormous salary. For a young, single associate 
this means making up for the unpredictability or lack of a social life by 
spending freely on your few free evenings. | took taxis everywhere 
without a thought. | dined at the most expensive restaurants in town 
because, dammit, it was the only real perk of the job. Lawyers pulling 
100-hour weeks have more money than time. So, when we got to take 
our vacations, we just threw down our gold cards in front of the travel 
agent and didn’t even look at the bill. Most of us had expensive 
apartments. Again the thinking was, if my life is going to be so awful, at 
least I'll have a decent place to come home to. | tried not to think about 
how little time | spent in my pad, with its great views and empty 


fridge.2°' 


b. Small firms 


Large firms have received more research attention than small firms, 
so we know less about the benefits and burdens of working as a 
lawyer in a small law firm. Small firms tend to concentrate on certain 
kinds of legal work. Some legal work, particularly family law and 


immigration law, is done almost exclusively in small firms.2°2 A 
survey of small-firm lawyers in Minnesota in 2007, for example, found 
that 18 percent practiced primarily in the field of family law; 14 
percent did probate and trust work; and 14 percent concentrated 


primarily on real estate transactions.2°° 


Salaries and attrition. The compensation scales are lower at 
most small firms than at large firms. But attrition rates of new 
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associates are high in firms of all sizes. About 44 percent of 
associates leave their firms within three years.2°* Only about a third 
of associates’ departures are desired by the firms in question.2?° 


827 


Professor Carroll Seron 


Setting one’s own schedule. Relatively little has been written 
about lawyers’ work lives in small firms. The principal work is 
sociologist Carroll Seron’s book, The Business of Practicing Law.2® 
Seron’s study is based on in-depth interviews with 102 lawyers in 
firms ranging from 1 to 15 lawyers in the New York metropolitan 
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area.2°’ Seron looked at several aspects of small-firm practice, 
including how professional life in these firms affected the lawyers and 
their families. She learned that lawyers in small firms, like those in 
large firms, struggle to find enough time for personal and family time. 
As one male lawyer reported: 


My typical day when | first started practicing . . . I'd be up at eight 
o'clock. ld go into the court here in Hauppage [about 75 miles from 
Manhattan]. Cover the calendar. Drive into the city, because you had to 
drive; you can't take the trains. . . . I'd be home at two-thirty in the 
morning. . . . [I hardly] saw the kids in the first five years of practice. . . . 
Sometimes | wondered how | had kids in the first five years. After that 
when [I moved my practice to my hometown] | was coming home after a 
twelve-hour day. It was great. [Now | work] twelve-, fourteen-hour day[s 
with] no commuting [though my wife cares for the home and my four 
children, and | bring home a briefcase of work that | may or may not do 
1.238 


when | get home 
Many small-firm lawyers reported that they were satisfied with their 
professional lives, despite 12- to 14- hour workdays, because a 
small-firm lawyer “can set [her] own hours — even if those hours turn 
out to be extremely demanding.”2°9 But Seron’s interviews reveal that 
married male lawyers can put in those long workdays because their 
wives do nearly all the housework and child care. More than two- 
thirds of the married men in these firms worked “expanded” 
professional hours, and nearly all of those respondents did less than 


equal child rearing.2*° Seron concludes that “work committed males” 
in small firms selected careers that “offered an opportunity to work 
independently and to set one’s own hours,” but that they “enjoy a 
support system that permits them to bring this same mind-set to the 
task demands at home.”241 

By contrast, among the married female lawyers who worked 
expanded hours, their husbands did not take over at home. More 
than two-thirds of these women did most of the housework.242 Seron 
concluded that a “female commitment to professionalism . . . includes 
overtime at the workplace in conjunction with a full-time job at home 


as well as affective demands to care for a family’s well being.”2*9 
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Not surprisingly, the small-firm attorneys who were least stressed 
by the conflicting demands of home and work were those who were 
not married or living with partners. They too had very long workdays, 
“but they did not convey a rushed or harried quality” and they built 
relaxation into their days. One single woman lawyer reported, for 
example, that “she does have time for ‘personal things’ — reading, 


watching TV, working in the garden. . . .”244 


Bringing in business. Small-firm lawyers always have to think 
about bringing in business. As one lawyer explained to Seron, “In any 
small firm . . . you join what | call the animal clubs. You join the Elks. . 
. . In my case it was the Jaycees and the B'nai Brith and the local 
Democratic Party.” One purpose of this activity is to get client referrals 
from other professionals. Another lawyer told Seron, “I do more 
socializing with people who might send me referrals, such as 
accountants [than with former clients, who are also a source of 
referrals]. . . . | [get a third of my referrals from other attorneys 
because] lots of attorneys don’t want to handle matrimonial work.” As 
Seron puts it, “club activities are an extension of some friendship 
networks for men and, in turn, evolve into client-getting 


resources.”24° 


Other features of small-firm life. Lawyers in small firms tend to 
spend more time with clients than do large-firm lawyers. The lawyers 
in Seron’s study emphasized the importance of social skills in their 
work. One reported, “It’s definitely business and social acumen as 
opposed to legal knowledge [that makes a difference with clients]. It’s 


not legal knowledge. It’s people.”24° In a practice that depends on 
personal relationships, clients make demands on the lawyers’ time. 
Some clients call often to insist that their lawyers “be more 
aggressive and move the case, . . . keep an eye on the bottom line, 
or . . . sympathize with the emotional turmoil caused by a legal 
battle.” Clients also increasingly insist on speedy results at a low 


price.2*” The lawyers’ days are “driven by the demands of clients 
who want the work done, are scared, or have questions that compel 


answers.”248 
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Unlike their counterparts in large law firms, most lawyers in small 
firms do not have fixed hourly rates. Instead, they negotiate a fee 
individually with each client. Often the client's ability to pay affects the 


lawyer’s decision about how much to charge.249 


Rural practice. In contrast to the vagaries of employment 
opportunities in urban and suburban centers, where the vast majority 
of lawyers live and work, there is a great need for lawyers in rural 
areas.2°° This demand for lawyers has become even more acute as 
older lawyers retire. Often few or no new lawyers are available to take 
their places. South Dakota has instituted a straightforward program 
with some success: Lawyers who practice in rural communities 


receive $13,288 per year for five years.2°' Rural practice may offer 
other advantages in addition to need for lawyers. The cost of living is 
lower in many rural areas, and housing is more affordable. Some 
people find a greater sense of community in smaller towns. Life may 
be less stressful, and a lawyer may have closer personal 


relationships with clients.2°2 


Gender patterns in small firms. Apparently, gender-related 
hiring patterns affect women in small firms as they do in large firms. A 
careful sociological study found that women move more frequently 
out of both large law firms and solo/small firms than out of 
government practice and internal counsel positions, and that this 
greater attrition from private firms was probably associated with the 
“competing demands of practice and family.” It turned out that “work- 
family tension had a significant negative effect on the odds of making 
partner [in a firm], but only for women. . . . [H]Javing children 
significantly increases the odds of being a partner in a law firm, but 
separate models for men and women reveal that this is significant 


and positive only for men.”2°° 


Small firms and the Internet. The Internet is changing the nature 
of small-firm practice. At many firms, lawyers work at home and 
communicate with clients and with other lawyers through e-mail. 
About a third of all lawyers work from home at least a quarter of the 


time.2°4 This allows lawyers to be available to children and other 
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family members, and allows those lawyers more personal time and 
flexibility, which they do not have if they spend 50 or more hours a 
week at the office. 

The telecommuting lawyer may experience some professional 
disadvantages, however. Professor Levin notes that “the abbreviated 
and immediate nature of e-mail communication discourages more 
nuanced discussion about client matters and more expansive advice 
giving. . . . Virtual firms reduce the opportunities for strong mentoring 
relationships [and] opportunities to convey a clear and consistent 
ethical culture.”2°° No doubt the loss of daily direct contact with 
colleagues would result in some loss in relationship and 
communication. Even when lawyers practically live at the office, 
however, they don’t talk to each other nearly as much as they once 
did because of pressure to bill so many efficient hours. Furthermore, 
it is possible that some lawyers’ interactions might be more thorough, 
careful, and nuanced by e-mail than in person. Some people think 
more clearly when they are writing, so a written exchange might 
produce higher-quality ideas than an oral one. In any event, the 
Internet undoubtedly is having a massive impact on the structure and 
quality of twenty-first-century law practice. It may be too early to see 
all that might be lost or gained by this. 


c. Law firms in periods of economic recession 


Law firms, like other businesses, are much affected by downturns in 
the economy. Jobs dry up, firms lay off lawyers, clients spend less on 
legal services. For people entering the legal profession, it is helpful to 
be aware of these phenomena. 

In 2019, some economic forecasters anticipated another 
recession.2°° Mark Cohen, CEO of Legal Mosaic, a consulting firm, 
urges that the institutions that will thrive in the future will be those that 
embrace all the forces that are “reshaping the legal industry.”2°/ 
Cohen predicts that the next downturn “will be harsh on those [large] 
firms that have failed to differentiate and to embrace a client-centered 
approach predicated on measurable results, efficiency, value, cost- 
effectiveness, proactivity, collaboration and transparency.” He 
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criticizes law firms that “continue to pursue a short-term strategy 


focused on preserving PPP [profits per partner] at all costs.”2°° 

Because recessions are inevitable, it is useful to consider the 
events of the 2008 recession and their impact on the legal profession 
as a source of insight about how best to navigate future economic 
downturns. In 2008, lending institutions had provided subprime 
mortgages to vast numbers of buyers who really could not afford to 
buy homes. Because they owned mortgages that would never be 
repaid, banks that bought portfolios of mortgages appeared to be 
more solvent than they were. Companies that evaluated the risk of 
bonds issued by financial institutions and large corporations 
overrated those obligations. They failed to recognize that the financial 
health of these institutions depended on consumer spending, and that 
the mortgage crisis would reduce consumer spending. 

The bubble burst, a worldwide economic crisis ensued, and the 
American economy suffered its greatest blows since the Great 
Depression of the 1930s. Bear Stearns, a global investment 
company, went out of business. Lehman Brothers, a major investment 
bank, declared bankruptcy. Bank of America hurriedly bought Merrill 
Lynch. In two years, European and American banks lost about a 
trillion dollars in “toxic assets.” Congress enacted the Troubled Assets 
Relief Program, authorizing the government to restore investor 
confidence by buying or insuring up to $700 billion worth of risky 
mortgages or other securities. The U.S. government had to bail out 


the country’s leading automaker, General Motors.2°2 

The bailout measures did not forestall a prolonged global 
recession. Many Americans lost their homes through foreclosures, 
and their purchasing power declined. Businesses reduced output, laid 
off employees, and reduced their purchases of services, including 
legal services. U.S. unemployment climbed to over 10 percent. 
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The recession accelerated trends in large firms that had begun 
several years earlier. Major clients had become less loyal to firms that 
had represented them for years, shopped for different types of 
services from numerous firms, negotiated fees, scrutinized bills more 
carefully, and transferred some work from their law firms to their own 
legal departments. Law firms were already under pressure to 
economize. When the recession arrived, many firms laid off both 
partners and associates and started hiring fewer associates than in 
the past. In February 2009, law firms fired 1,100 lawyers in two 
days.2©9 The largest 200 firms in the United States laid off an 
estimated 11,000 lawyers between early 2008 and September 
2010.281 The recession delivered a terrible blow to many lawyers and 
many law firms. Large law firms “took a more substantial hit” than 
small firms because the smaller firms had lower overhead costs and 
lower rates, which gave them a competitive advantage. Their fields of 
practice depended less on a booming economy. Large firms found 
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that the demand for big litigation and legal work on large transactions 
declined.2©? From 2014 to 2019, however, revenues of large firms 
went up steadily2©° and law firm hiring increased.24 


2. Government and nonprofit organizations 


About 12 percent of graduating lawyers go to work for governments 
(not including judicial clerkships), and about 7 percent take jobs with 


nonprofit organizations.2°° The percentage of women and men going 
into government is about equal, but twice as many women as men 


take jobs in nonprofit organizations.2°° Because government and 
nonprofit jobs are so varied, it is not possible to describe the working 
conditions of lawyers in any depth. Several narrative accounts written 
by public sector lawyers, however, suggest that some lawyers obtain 


immense, daily satisfaction from legal work.2°’ Most of these stories 
involve lawyers who care about a cause or a particular type of client 
or work setting and who are willing to trade money for professional 
fulfillment. Here are two narratives from lawyers about their 


experience in public service positions.2°° 


[At the National Center for Youth Law,] | represent [clients who are 9 to 
13 years old] in legal guardianship proceedings and assist in getting the 
financial support and social services that their relatives need to care for 
them. Such assistance can often mean the difference between a stable 
home with a relative or a long struggle in a foster home. . . . There has 
not been a day that | have regretted not working at a large, private law 
firm. It is nice that | do not need to find 2,100 billable hours somewhere 
under a stack of trade secret documents. Admittedly, | do not own the 
house | live in; | have not bought that Mercedes yet; | may never make 
$150,000 a year. On the other hand, | have not missed a loan payment; 
| still eat like a pig; and, damn, I’m happy. It is hard to believe that | wake 


up each morning and get paid for doing what | do.269 


Fresh from graduating and not yet sworn in to any bar, | began [my 
career] in the Tax Division, Criminal Enforcement Section [of the U.S. 
Department of Justice]. [As soon as | finished some work on my first 
case,] | was pulled onto a special . . . task force where the Criminal 
Division responded frantically to Congressional subpoenas and 
weighing executive privilege claims in a highly politicized atmosphere. 
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And then | got sworn into the bar. A couple of weeks later | had my first 
trial while on detail to the Domestic Violence and Sex Offense Unit of 
the D.C. United States Attorney’s office. With a caseload of over 200 
matters, the trials came fast and furious. Early on | tried a child abuse 
case. ...! am not sure if anything will compare to the feeling of winning 
this misdemeanor case: receiving the thanks of the children (including 
my own hand-drawn picture of Barney), their mother and grandmother, 
the defense attorney storming out saying “I never lose,” and the 
competitive thrill of advocacy. . . . | took this job in part because of a 
belief in an ethic of public sacrifice over private gain. As it turns out, 
sacrifice has not been part of the equation as my nascent career has 
exceeded not only my expectations of working in the ominous “real 
270 


world” but also, in truth, my imagination. 
Lawyers in government and nonprofit organizations tend to be 
very satisfied with their career choices, even though they earn 
significantly less money than their private sector counterparts. One 
reason is that they experience great satisfaction from serving people 
who need their help. In addition, lawyers in these organizations find 
mutual affection, camaraderie, and support from a wider network of 
public service professionals. Public interest lawyers are given much 
more responsibility early in their careers, they have more 
opportunities to be creative, and their work lives involve more fun. 
A law student interested in learning more about public interest 
careers might start with the immense online library of materials about 


those careers maintained by Harvard Law School.2’’ Another useful 
starting place is an essay by one of the authors about the pleasures 


of working in a public interest law firm.2/2 Chapter 14 also explains 
programs designed to financially support students who choose to 
pursue public interest careers. 


3. Professional satisfaction 


What do empirical studies show about law firm associates’ 
satisfaction? 


A study based on survey research, published in 2015, found that 
attorneys working in firms of 100 or more lawyers were “not as happy 


1174 


as the public service lawyers [in the survey] even though they were 
better compensated. As billable hours increased, pay went up 
markedly, but happiness actually went down. These lawyers drank 


more too.”2/3 

The report confirmed earlier studies showing that despite having 
the highest incomes, associates working in large firms are less 
satisfied than their counterparts in small firms, government, legal 
services, or nonprofit organizations.2’4 In 2013, Forbes concluded 
from a survey that associates in law firms had the “unhappiest job” in 


the nation,2’° although at the most elite firms, senior associates 
appeared more satisfied — perhaps because they had adjusted to 
the “new normal.”2/6 

The data from surveys of larger populations of lawyers (not just 
those in large firms) are mixed. Professors Ronit Dinovitzer and 
Bryant Garth found, based on a nationwide sample of lawyers who 
had graduated five years earlier, that “[flor lawyers working in private 
law firms, the pattern is clear: the larger the firm, the lower the 
expressions of career satisfaction, with satisfaction decreasing as 
firm size increases.”2/’ On the other hand, Professors Milan 
Markovic and Gabriele Plickert found, on the basis of a survey of 
more than 11,000 lawyers in Texas, that “firm size does not affect 


lawyers’ career dissatisfaction.”2’° They did find that a much higher 
proportion of lawyers in private practice expressed dissatisfaction 
with their careers than did lawyers working for governmental 


agencies or nonprofit organizations.2/9 
Are small-firm lawyers happier than large-firm lawyers? 


The data are mixed. A major longitudinal study of lawyers who started 
practicing in 2000 concluded that “[t]he smaller the law firm, the more 
likely it is that new attorneys will report relatively high satisfaction with 
the work that they do.”2°° But a study of the same lawyers in 2007 
found that women in small firms were more satisfied with their 
decision to become lawyers than women in large firms, while men in 
large firms were slightly more satisfied than men in small firms.2°' 
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Why do the lawyers earning the most money have the lowest 
levels of career satisfaction? 


No one knows for sure. Research suggests that those who are most 
materialistic are least likely to be satisfied with what they acquire 


because they always want more.2°2 Even within the legal profession, 
the data suggest that those who are less focused on wealth and 
status tend to be happier. Dinovitzer and Garth discovered that even 
within large firms, lawyers who had gone to fourth-tier law schools (as 
measured by the U.S. News & World Report index) were twice as 
likely to be very satisfied (49 percent) as those who had gone to the 
top-ten-rated law schools (26 percent). The authors concluded that 
“graduates of top-tier schools have all the advantages, but the data 
suggest that they do not necessarily appreciate them” because they 
“are on a fast track and are there by choice, which is reflected in their 
valuing prestige and mobility versus lifestyle. . . . [But some regret 
other nonlaw] options they could have pursued.” By contrast, those 
who went to somewhat lower-ranked law schools, most of whom work 
at smaller firms for much less money than their top-ten counterparts, 
are “grateful for the opportunities they have, [and] when compared to 
graduates of the tiers above them, they are more committed to their 
employers, network more, and are more satisfied with their decision 
to become a lawyer.” And those in the lowest tier, earning the least 
money, “reject the long hours associated with working in a large firm 
[but] report high levels of satisfaction with their job setting . . . making 
virtues out of necessities. . . . [They are] well aware of the boost that 
the law degree gave to their careers. They believe that they are lucky 


[to have jobs as lawyers].”2°3 


If newer lawyers in large firms are unhappy, are the partners 
happier? 


Recent literature suggests that senior lawyers in large firms are not 
much better off than the junior lawyers, despite earning vastly more 
money. Lawyers in law firms used to spend their whole careers at the 
firms at which they started. Their partnerships were lifelong 
relationships. While earnings of partners often varied based on clients 
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brought in and productivity, there was less income inequality and 
status hierarchy among partners than is the case now. 

Incomes of partners in large firms have risen very rapidly. At the 
100 largest firms, average profits of equity partners doubled between 
2004 and 2019. But fewer partners are equity partners. In 2000, 78 
percent of the partners at these firms were equity partners, but by 


2018, the figure dropped to 56 percent. 284 


FOR EXAMPLE: At Kirkland & Ellis, the world’s highest- 
grossing firm in 2019, 400 partners had a retreat at a resort. 
They learned that each of them that year would earn between 
$1.75 million and $15 million. But 560 other Kirkland partners 
were not invited to this party. These nonequity partners would 
earn at most $800,000 for the year. This translates to a 43- to-1 


income spread between the highest and lowest partners.2° 


Partners in law firms often move from one firm to another to increase 
their incomes. Clients often follow. The relationships among the 
partners and between lawyers and clients are less stable than they 
once were. While once there was a “tightknit camaraderie” among 
biglaw partners, now there is “a focus on data. . . . Firms closely track 
how many billable hours each lawyer has logged, which clients are 
late on payment, and how many hours an assignment usually takes.” 
The pressure that used to be put on associates has extended up the 
hierarchy. “Becoming a partner, the industry saying goes, is like 
winning a pie-eating contest only to find that the prize is more pie.”2°° 
Being a partner in a large firm is not a source of great happiness for 
many partners. Elliott Portnoy, the “global chief executive” of 
Denton’s, the world’s largest firm (10,000 lawyers in 78 countries), 
told a Wall Street Journal reporter that “[i]Jf you get partners in their 
private moments to talk about their ambitions for their children, | 
would be very surprised if many would articulate partnership in a 
large firm.”287 

Firms used to promote associates to “real” partnership within 
seven years. Now some firms take ten years or more to promote 
associates, and there are more steps between associate and equity 
partner. Some firms ask associates to serve a year as “counsel” 
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before moving on to partnership. And, as mentioned above, a 


growing number of partnerships are nonequity positions.2°° 
Associates now do “more job-hopping, which is less conducive to a 
system that requires paying dues at one firm for years until making 


partner.”289 


In this chapter, we looked at the current rules governing law practice 
as a business and at some aspects of the current structure of the 
legal profession. We also examined how these rules and structures 
have changed in recent years, and at how they may continue to 
evolve. In the next chapter, we look at one of the greatest challenges 
facing the American legal system: The vast majority of Americans 
cannot afford to hire lawyers even when they have urgent legal 
needs. The experiments of several states are a partial response to 
the needs of people with low and moderate income. In the next 
chapter, we look at the responsibility of lawyers to serve society as a 
whole and at some of the other initiatives to better meet those needs. 
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CHAPTER 14 


A. The unmet need for legal services 


B. Sources of free legal services for those 
who cannot afford legal fees 


Right to counsel for indigent litigants 
Civil legal aid 

Fee-shifting statutes 

Conflicts in public interest litigation 


ao Na 


C. Pro bono representation 


D. Loan forgiveness and scholarships for 
public service lawyers 


E. A concluding problem 


This chapter examines the extent to which the legal profession meets 
the needs of low-income Americans for quality legal services. We 
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begin with a survey of the empirical literature on the need for legal 
services in the United States and the lack of resources available to 
courts in which the poor are often litigants. Then we examine rules 
and institutions that seek to expand the supply of legal services 
available to those who cannot afford to pay. These include the 
constitutional guarantee of legal services to indigent criminal 
defendants, legal aid organizations that serve civil litigants, fee- 
shifting statutes, the rule of professional conduct that encourages pro 
bono service to the poor, and loan repayment assistance to lawyers 
who offer legal services to those in need. 


A. The unmet need for legal services 


In the mid-1990s, for the first time in 20 years, the American Bar 
Association conducted a comprehensive empirical assessment of the 
extent to which Americans’ need for legal services were being met. 
The study was based on interviews with adults in 3,000 randomly 


selected American households.’ The ABA study remains the most 
authoritative national survey of the extent to which the legal 
profession is meeting Americans’ need for legal services. Although 
this study is somewhat dated, more recent surveys reach essentially 


the same results.2 
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“You have a pretty good case, Mr. Pitkin. How 
much justice can you afford?” 


The research assumed that the wealthiest one-fifth of Americans 
were able to afford legal services, so the study focused on 
households with incomes in the lowest 80 percent of the population.° 
Each person interviewed was asked a battery of questions to 
determine whether that person’s family had experienced, during the 
previous year, problems involving any of 67 specific sets of 
circumstances that might have required legal assistance. 

The researchers concluded that “[e]ach year about half of all low- 
and moderate-income households in the United States face a serious 
situation that raises a civil legal issue. But neither low-income nor 
moderate-income households bring the overwhelming proportion of 
such situations to any part of the justice system.”* The most common 
problems, affecting 17 percent of both poor and moderate-income 
households, involved personal finances, including “problems with 
creditors, insurance companies, inability to obtain credit, and tax 
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difficulties.” In five other categories (real estate transactions, 
community problems such as environmental hazards, employment 
problems such as compensation or benefits disputes, personal 
injuries, and wills or estate administration), at least 10 percent of the 
moderate-income households (those above the poorest 20 percent of 


the population) also had legal needs.° Moderate-income people were 
more likely than low-income people to seek legal assistance. Yet in 
both categories, most people did not turn to lawyers, paralegals, or 
courts for help. Only 39 percent of moderate-income households and 
29 percent of low-income households turned to the civil justice 
system for assistance. The majority of people surveyed either tried to 
solve the problems themselves, sought help from someone other 
than a lawyer (e.g., a real estate agent or a neighborhood 
association), or took no action. Twenty-six percent of moderate- 
income households and 38 percent of low-income households did not 


act on the problem at all.® 


Action taken by people with legal needs in 1992 


Action taken Low income (bottom Moderate income 

20% of population) (middle 60% of 
population) 

Used lawyer or judicial system 29% 39% 

Sought assistance from 8% 12% 

nonlegal helper 

Tried to solve problem without 24% 23% 

help 

Took no action on problem 38% 26% 


For low-income households, the main reason for inaction was that “it 
would not help and it would cost too much.” For moderate-income 
households, “the three dominant reasons [for not consulting lawyers] 
were that the situation was not really a problem, that they could 
handle it on their own, and that a lawyer’s involvement would not 


help.”/ 
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Among low-income people who tried to solve their legal problems 
on their own, only about 27 percent were satisfied with the outcomes. 
This percentage rose to about 40 percent for moderate-income 
people who tried to solve their own legal problems. But among people 
who sought help from the legal system, these figures rose to 48 


percent and 64 percent. ® 
The researchers concluded that 


even counting the efforts many people make to handle problems on their 
own or to get help from outside the legal system, substantial proportions 
of low-and moderate-income households still may need legal help. 
Meanwhile, over the last twenty years, legal services to individuals and 
households have declined as a proportion of all legal services provided 


by the civil justice system.’ 


More recent studies have echoed the findings of the ABA report. A 
nationwide study conducted in 2017 by the Legal Services 
Corporation found that seven in ten low-income Americans had a 
“civil legal problem that significantly affected their lives,” yet only 20 
percent sought legal help for these problems.10 Another survey found 
that legal services organizations could only serve fewer than 50 


percent of those who did seek legal assistance.11 The situation in 
individual states can be worse. A study of the legal needs of the poor 
in Massachusetts found that two-thirds of those who qualified for civil 
legal assistance in 2013 were denied assistance by legal aid offices 


because these offices lacked sufficient funding. 1? 

The problems with securing legal representation go beyond cost. 
Many people do not recognize that problems may have legal 
dimensions that lawyers could help to resolve. A 2014 American Bar 
Foundation study examined the issue. The study, which involved 
individuals living in a midsized city in the Midwest, found that, on 
average, a person had experienced two situations involving civil 
justice problems within the prior 18 months. These situations most 
often involved employment disputes such as termination or 
unemployment benefits, consumer and insurance disputes, 
government benefits denials, and eviction or other housing problems. 
Most people tried to address these problems themselves or asked 
friends or family for assistance. Unless a case required a court 
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proceeding, they sought the assistance of lawyers in only 5 percent of 
cases. While cost was an element, the main reason for not seeking 
advice from a lawyer was that people categorized their problems as 
“bad luck,” “part of life,” or “part of God’s plan.” They identified the 


problems as “legal” in only 9 percent of the cases. '? 

We can also look at the distribution of legal services in the United 
States in other ways. In 2003 Professor David Luban found that there 
was about one lawyer for every 240 nonpoor Americans, but only one 
lawyer for every 9,000 Americans who would qualify for civil legal 
aid. '4 

From another perspective, as of 2016, Americans spent $437 
billion on legal services each year. Current funding for civil legal 
services from all sources that year was only $1.582 billion, 
substantially less than 1 percent of the total amount spent on legal 


services in the United States.1° 
What do these studies prove? 


Most people think that the studies demonstrate that ordinary 


Americans have an immense, unmet need for legal services.'© On 
the other hand, maybe the researchers took account of trivial 
problems and inflated the perceived need. Or maybe the research 
shows that many people really don’t need lawyers because they find 
other ways, such as enlisting the help of neighbors or clergy, to 
address their legal problems, or that it is reasonable for most people 
to accept a certain amount of un-redressed injustice as a normal part 
of life or at least as a reasonable alternative to an abundance of 


lawyers. 17 

One could also conclude that the problem of insufficient legal 
resources for those with less money is, in reality, not so much a 
problem about the distribution of legal services but about the 
distribution of income and wealth in America. Perhaps if wealth were 
distributed more evenly, people could decide how to spend their 
money, and we would be less troubled if some elected to have more 
consumer goods and fewer legal services. 


Is there a wide gap between the rich and the poor in America? 
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Yes. One measure of the growing gap between the rich and the poor 
looks at their respective “wealth” — how much money and property 
they own. As of 2016, the richest 1 percent owned 39.6 percent of 
total household wealth. The top 20 percent owned 89.9 percent of 
household wealth, while the bottom 80 percent owned only 10.6 
percent. The bottom 40 percent of the population owned -0.5 percent 


of the wealth, meaning they carry debt rather than savings. '® This 
gap has gotten worse over time. Over the course of three decades, 
“the wealthiest 1 percent of Americans saw their net worth grow by 
$21 million, while the wealth of the bottom 50 percent fell by $900 


billion.” 12 This level of inequality can lead to remarkable 
consequences. For example, “the six heirs of Sam Walton, the 
founder of Walmart, own as much wealth as the bottom 100 million 
Americans,” and in 2017 Forbes reported that “the country’s three 
richest individuals — Bill Gates, Warren Buffet, and Jeff Bezos — 
collectively hold more wealth than the bottom 50 percent of the 
domestic population.”2° 

Another measure of the gap between rich and poor is income 
inequality. Those at the top of the earning scale collect a huge share 
of the annual wages paid. The top 1 percent of families earned 23.5 
percent of total household income in 2015, and the top 20 percent of 
families accounted for 64 percent of all earnings. The bottom 40 
percent earned only 9 percent of the wages paid in 2015.21 This 
disparity has grown over time. From 1979 to 2017, while the real 
wages of the bottom 90 percent increased by only 22 percent, the top 
1 percent of earners had a wage increase of 157.3 percent. The top 
0.1 percent of earners’ wages increased by 343.2 percent over that 
period.22 

YouTube has a short infographic, “Wealth Inequality in America,” 
that conveys statistics like these more powerfully than the printed 
page. It can be viewed at_https://www.youtube.com/watch? 
v=QPKKQnijnsM. 


Do low-income people get a disproportionately small share of 


court resources compared to high-income individuals and 
corporations? 
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Yes. As Professor Deborah Rhode notes, “civil courts take weeks to 
try a commercial dispute between wealthy businesses but give less 
than five minutes to decide the future of an abused or neglected 


child.”2° The size of dockets can be staggering in courts of “mass 
justice.” A single judge in Baltimore’s Rent Court, which adjudicates 
eviction cases, can have a daily docket of 1,050 cases. This means 
judges devote an average of 30 seconds to each case.2* In light of 
the foreclosure crisis, some jurisdictions adopted “rocket dockets,” 


with one Florida court adjudicating 1,000 foreclosures per day.2° 
Criminal courts also lack sufficient resources to offer trials by jury 
to large numbers of defendants. The overwhelming majority of 
criminal cases are disposed of through plea bargaining between 
prosecutors and defendants. This system spares both courts and 
prosecutors from the burden of having to try more cases than they 
can handle. Defendants accept plea bargains if the offered sentences 
are sufficiently mild, especially when they know that they are likely to 


be convicted and risk much longer sentences.° 


Do low-income people need lawyers more urgently or more often 
than middle-or high-income people? 


They often do. Criminal defendants facing possible imprisonment 
urgently need legal representation. They have a constitutional right to 
state-subsidized counsel if they cannot afford to pay for 
representation. Criminal defense lawyers often get paid too little or 
have caseloads that are too heavy to allow them to provide the 
quality of representation that an attorney would provide to a wealthy 
white-collar criminal defendant. At least society accepts the principle 
of providing lawyers to indigent criminal defendants. 

In contrast, there is no right to court-appointed counsel in most 
civil cases, even though many low-income litigants have urgent 
needs for representation. A huge percentage of tenants face eviction 
on a regular basis, and the vast majority receive neither legal advice 
nor legal advocacy in their eviction proceedings. 


FOR EXAMPLE: In Richmond, Virginia, one in nine tenants was 
issued an eviction judgment in a single year. Most evictions 
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occurred in neighborhoods occupied by people of color.2/ 


In many other situations, too, the consequences of not having 
counsel are dire or even catastrophic for low-income litigants: They 
are more likely to face foreclosure, deportation, domestic violence, 
denial of child access, or termination of public benefits. 

The organized bar supports publicly funded programs of criminal 
defense and pro bono civil legal aid to people who cannot afford the 
services of lawyers. The ethics codes encourage private lawyers to 
offer pro bono assistance to those who cannot pay lawyers. These 
subjects are considered in the next sections of this chapter. 


B. Sources of free legal services for 
those who cannot afford legal fees 


1. Right to counsel for indigent litigants 


a. Criminal defendants 


Most criminal defendants are too poor to hire lawyers.2° In 1938, the 
Supreme Court held that the Constitution requires the government to 
provide counsel for indigent defendants in federal criminal cases.29 In 
1963, in the famous case of Gideon v. Wainwright,22 the Court 
extended that ruling to felony defendants in state prosecutions. Within 
a decade, the Court held that juveniles who were accused of offenses 
and misdemeanor defendants who could be subjected to 
imprisonment for more than a year also were entitled to have lawyers 
appointed to represent them if they could not afford to hire private 
counsel.°' 


How effectively have the states provided court-appointed 
counsel for indigent criminal defendants? 
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States and counties spend about $5.3 billion annually for criminal 
defense services,°* which represents only about 2 percent of the 
$275 billion spent for state and local police, judicial services, and 
corrections.°° 

Despite decades of efforts to obtain solid data on the extent to 
which this money actually provides counsel to all those entitled to it 
under Gideon and its progeny, Professor Erica Hashimoto concludes 
that 


we have no idea how many defendants are represented by the indigent 
defense systems in this country, how many misdemeanor defendants 
have a right to counsel, or what percentage of defendants who are 
entitled to court-appointed representation go unrepresented. The limited 
data we do have certainly suggest that many jurisdictions are violating 


defendants’ constitutional right to counsel.°4 


State and local governments provide legal services to indigent 
criminal defendants in three ways. Some fund a municipal or regional 
public defender’s office staffed by salaried lawyers and support staff. 
Often these offices are poorly funded and inadequately staffed.°° In 
2016, the New Orleans Public Defender’s Office had only eight staff 
attorneys qualified to handle 350 serious felony cases, including 85 
cases in which defendants faced mandatory life sentences.°© In 
Missouri in 2017, public defender offices statewide refused to accept 
new cases due to overwhelming caseloads. The Missouri Supreme 
Court held that each defense attorney had to move to be excused 
from any case where the lawyer’s caseload would preclude ethical 
representation.?’ Other public defender offices are seeking judicial 
relief from overwhelming caseloads.?® 

Underfunding is not limited to a few counties or states. The 
Justice Policy Institute found that only 27 percent of county-based 
public defenders and 21 percent of statewide public defenders had 
enough attorneys to handle their caseloads. Perhaps more troubling, 
only 7 percent of county-based offices had enough investigators to 
meet national guidelines, and 87 percent of small county-based 
offices did not employ even a single investigator.°9 This is worrisome 
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because a core element of almost all competent criminal defense 
representation is thorough fact investigation. 

Some counties have no public defenders at all. Instead, they 
make contracts with lawyers to provide defense services to indigents 
for a fixed fee per case or for an hourly rate. These fees can be very 
low. Tennessee paid contract counsel $40 per hour for trial 
preparation and $50 for time spent in court for over 20 years until 
2018, when the Tennessee Supreme Court announced a “25 percent 


hike” to $50 for all work in and out of court.49 Payment to lawyers for 
representing defendants charged with felonies is capped at $2,000, 
or $3,000 for the most serious felonies, including noncapital first 


degree murder.41 Virginia caps compensation at $445 for cases in 
which the defendant could receive a sentence of up to 20 years in jail, 
so an attorney who spends 600 hours on such a case would earn 


only 74 cents an hour.42 
A Justice Department report noted that some contract programs 
may not be 


ethically sound because they place cost containment before quality, 
create incentives to plead cases out early rather than go to trial, result in 
lawyers with fewer qualifications and less training doing a greater 


percentage of the work . . . provide unrealistic caseload limits or no 
limits at all [and] do not provide support staff or investigative or expert 
services.49 


In some rural counties, no public defender is assigned until a 
defendant is indicted by a grand jury. Some states set no time limit on 
how long a person can be kept in custody before being indicted. In 
those states, an indigent person who is arrested may remain in jail for 
months, without access to a lawyer who would request that 
reasonable bail be set. Professor Alexandra Natapoff reports that 
“[s]teep bail amounts and long jail stays without access to a lawyer 
are particularly common [even] for those charged with 


misdemeanors.”44 


Do judges simply assign lawyers randomly to represent indigent 
criminal defendants? 
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No. We don’t know of any state in which judges call lawyers at 
random and assign them to criminal cases. One judge tried to do that, 


but he was forced to abandon the effort.4° Some courts poll lawyers 
periodically to ask whether they are willing to volunteer on panels of 
attorneys who could be assigned to represent indigent criminal 
defendants.*© In an opinion in 2011, the Supreme Court of South 
Carolina concluded that a court-appointed lawyer’s services are 
“property” within the meaning of the Takings Clause of the Fifth 
Amendment, so a court could not require a lawyer to represent an 
indigent criminal defendant without compensation. According to the 
court, the amount of compensation must be “reasonable” but may be 


less than the market rate for legal services.*/ 


Are lawyers obligated to volunteer to represent indigent criminal 
defendants? 


No, but Rule 6.2 urges lawyers to accept such appointments except 
for “good cause.” 


Rule 6.2 Accepting Appointments 

A lawyer shall not seek to avoid appointment by a 
tribunal to represent a person except for good cause, 
such as: 

(a) representing the client is likely to result in violation 
of the Rules of Professional Conduct or other law; 

(b) representing the client is likely to result in an 
unreasonable financial burden on the lawyer; 

(c) the client or the cause is so repugnant to the lawyer 
as to be likely to impair the client-lawyer relationship or 
the lawyer’s ability to represent the client. 


Does our legal system at least ensure quality representation for 
defendants who might face the death penalty? 


No. Some states have not provided sufficient resources to investigate 
and defend clients in capital cases. In many states, statutes or court 
rules limit compensation to court-appointed lawyers in capital cases 
to amounts between $70 and $100 per hour, or occasionally even 
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less.48 The ABA reported in 2006 that some states such as Alabama 
use a “mixed and uneven system that lacks level oversight and 
standards and that does not provide uniform, quality representation to 
indigent defendants in all capital proceedings across the State.”49 
Half of Texas’s death sentences have originated in four counties, 
none of which has a public defender to handle capital cases. No 
office in the state oversees the training or quality of capital defense 
counsel. Attorneys who have missed filing deadlines in capital cases 
are still on appointment lists.°° 

The former executive director of the Death Penalty Information 
Center has put a human face on the many reports and statistics 
documenting low levels of public support for death penalty 
representation. 


Richard C. Dieter, With Justice for Few: The 
Growing 
Crisis in Death Penalty Representation 


Death Penalty Information Ctr., 1995 


Professor Richard C. Dieter 
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[Richard C. Dieter served for many years as the executive 
director of the Death Penalty Information Center. He taught a 


death penalty law seminar at Catholic University.]°" 


Compensation rates for court-appointed attorneys in capital cases are 
well below the rates for comparable work by experienced attorneys in 
almost every state. 


And the U.S. Congress, while imposing new deadlines and draconian 
restrictions on death row appeals, has failed to impose any conditions 
on the representation afforded capital defendants at trial... . 


The Court’s Adoption of Low Standards 


The Supreme Court has abdicated responsibility for this problem by 
defining its notion of ineffectiveness of counsel so narrowly that only 
the most extreme cases of incompetence apply. They begin with a 
generous presumption that the attorney’s conduct fits within a wide 
range of professional assistance. Given the complexity of death 
penalty law, an attorney should have to establish beforehand that he 
or she is qualified to handle such a case. ... 

Perhaps the most often repeated story about shoddy 
representation in a death penalty case concerns a Georgia lawyer 
who was asked to name any criminal cases, from any court, with 
which he was familiar. The lawyer could name only Miranda and Dred 
Scott, the latter being a civil case. But the most amazing part of this 
sad story is not that the lawyer had such poor knowledge of criminal 
law, but rather that he was found competent in the case where this 
challenge arose and went on to try other death penalty cases while 
satisfying the lax standards for effective representation. 

There are many similarly egregious examples of ineffectiveness in 
which the death sentence was upheld under the Supreme Court’s 
lenient approach: 


e John Young was represented at trial by an attorney who was 


addicted to drugs. Shortly after the trial in which his client was 
sentenced to death, the attorney himself was incarcerated on 
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federal drug charges. However, the lawyer was not found to be 
ineffective, and John Young was executed in 1985. 

e Jesus Romero’s attorney . . . failed to present any mitigating 
evidence at the sentencing phase of the trial. His closing 
argument was 29 words. No ineffectiveness was found, and 
Romero was executed in 1992. 

e Larry Heath’s attorney failed to appear for oral argument 
before the Alabama Supreme Court. He filed a brief containing 
a one-page argument, citing only a single case. Heath was 
executed in 1992. 

e William Garrison was defended by an attorney who “consumed 
large amounts of alcohol each day of the trial . . . drank in the 
morning, during court recesses, and throughout the evening . . 
. was arrested for driving to the courthouse with a .27 blood- 
alcohol content,” and eventually died of alcohol-related 
diseases. Garrison’s conviction was affirmed, though his death 
sentence was overturned on other grounds. 


Dieter’s report was published in 1995. Are defendants in capital 
cases still receiving substandard legal assistance? 


Specialized capital punishment projects, which are funded by 
foundations and contributions, provide excellent representation to 
capital defendants, particularly on appeal and in petitions for post- 
conviction relief. Capital defendants at the trial level, however, 
typically face more challenges when it comes to representation. 
Competent trial-level representation is critical because that is when a 
jury will find facts and the record for appeal is made. Unfortunately, 


even recent cases demonstrate that problems still exist.°4 
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© Full Court KS 


Ira Dennis Hawver 


FOR EXAMPLE: Ira Dennis Hawver represented Phillip D. 
Cheatham Jr., at Cheatham’s murder trial in Kansas. 
Cheatham claimed that he was in Chicago, not Kansas, at the 
time of the murder. Hawver did not try to establish the alibi, 
though, because he didn’t know how to obtain cell phone call 


records.°° He also told the jury that Cheatham had a prior 
manslaughter conviction and was a “shooter of people.” During 
the sentencing phase, 

Hawver argued that his client should be executed. Hawver 
charged Cheatham a flat fee of $50,000 but did little work on 
the case. To ice the cake, he required Cheatham to sign an 
agreement promising to release him from any disciplinary 
action. 

Cheatham was sentenced to death. In 2013, the Kansas 
Supreme Court ordered a new trial for Cheatham, finding that 
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853 


he had not had effective assistance of counsel.°4 Cheatham 
avoided the death penalty when he was brought up for retrial 
by negotiating a plea bargain.°° 

Hawver was charged with incompetence by the disciplinary 
authorities based on his representation of Cheatham. He 
appeared before the Kansas Supreme Court, representing 
himself in the disciplinary matter, dressed as Thomas Jefferson 


in eighteenth-century costume. He was disbarred.°© 


Albert Holland 
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FOR EXAMPLE: Albert Holland was tried for murdering a police 
officer. The lawyer assigned to represent him, Kenneth Delegal, 
was “removed from the case after being sent to a mental health 
facility.” Holland later met Delegal in jail, where the lawyer was 
confined on drug and domestic violence charges. Holland’s next 
lawyer, James Lewis, was a friend of Delegal’s. Lewis testified 
that Delegal’s fee of $40,000 should be honored because it was 
reasonable. Holland said that he did not trust Lewis and wanted 
to represent himself; the judge said no. After Holland was 
convicted, his next court-appointed attorney missed a critical 
filing deadline for post-conviction habeas corpus review. Adam 
Liptak of the New York Times commented that the case 
“opened a window on the astoundingly spotty quality of court- 


appointed counsel in capital cases.”°/ 


FOR EXAMPLE: Attorney Andy Prince represented Robert 
Wayne Holsey in a capital case in Georgia while he was 
profoundly impaired by alcoholism. He drank a quart of vodka 
every night during Holsey’s trial. While representing Holsey, 
Prince was stealing money from another client’s estate. (For 
this, Prince was disbarred and imprisoned a few months after 
Holsey’s trial.) Prince also was charged with assault and 
firearms violations. Holsey was sentenced to death and was 


executed in 2014.58 


b. Parties in civil and administrative proceedings 


People who need to go to court to resolve family, landlord-tenant, 
consumer, or other civil problems do not have a right to receive court- 
appointed counsel. This is true even when they are defendants or 
when they face such serious consequences as eviction, deportation, 
or loss of child custody or parental rights. For example, any foreign 
national (including a permanent U.S. resident with a green card) may 
be placed in deportation proceedings based on a wide range of 
charges, including certain misdemeanors.°2 If the government 
prevails, the person may be deported and not allowed to reenter the 
United States. This is not legally a “punishment” but may be more 
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punitive than time in prison. The respondent has a right to counsel at 
the deportation hearing if she can afford to pay a lawyer, but there is 
no right to court-appointed counsel for indigent respondents.©9 
Indigent people often are unrepresented in deportation 
proceedings.®' 

The vast majority of low-income litigants do not have 
representation in many types of cases. As of 2012, only 8.3 percent 
of tenants in Boston Housing Court had lawyers.®? In 2009- 2010, 
almost all creditors in consumer cases in Maryland were represented, 
while only 2 percent of debtors had lawyers.©? Of 142 women who 
sought protective orders in Baltimore, only one in four had the 


assistance of a lawyer at her hearing.© 
Does having a lawyer make a difference? 


Litigants with lawyers have a much better chance of success than pro 


se litigants.©° Lawyers often understand the culture of the court, the 
strategies of successful advocacy, the applicable law, and the rules of 


procedure and evidence.°® 


Is there a right to counsel in some civil cases under the Due 
Process Clause of the U.S. Constitution? 


Some indigent litigants have claimed that not having counsel denies 
their rights to due process. Although scholars have written dozens of 
articles calling for recognition of a right to counsel in at least some 


types of civil and administrative cases,°’ the courts have usually 
rejected these claims. 

In 1981, the Supreme Court laid out a standard for when an 
indigent civil litigant would be entitled to court-appointed counsel. In a 
case in which the state sought to terminate the parental rights of an 
incarcerated mother, the Court held that the Constitution requires 
appointment of counsel for indigent civil litigants only when 
proceeding without such counsel would be fundamentally unfair. It 
stated that trial judges should make this decision on a case-by-case 


basis.°® Professor Deborah Rhode notes that “although that standard 
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is not unreasonable on its face, courts have applied it in such 
restrictive fashion that counsel is almost never required in civil 


cases.”©9 


FOR EXAMPLE: In 2011, the Supreme Court reaffirmed that 
indigent civil litigants rarely, if ever, have a constitutional right 
to counsel. A judge in South Carolina ordered Michael Turner 
to pay $51.73 a week in child support to Rebecca Rogers, the 
mother of his child. He fell behind in his payments and was 
required to appear in court to face charges of civil contempt of 
court. He could not afford an attorney, so he defended himself. 
His excuse for nonpayment was that he had been on drugs but 
was no longer using them, and that he had broken his back, so 
he was unable rather than unwilling to pay as ordered. The 
judge did not make any express finding on whether Turner 
could have made the payments but said that Turner had 
willfully refused to pay. He sentenced Turner to 12 months in 
jail unless he made the payments. 

On appeal, the Supreme Court held that even when a 
person is faced with incarceration for a substantial period of 
time, he enjoys no automatic right to counsel. The Court 
suggested that if counsel is not provided, certain “substitute 
procedural safeguards” would be required to make the 
proceedings fair. In a case like this one, these safeguards 
would include (a) notice that the issue would be whether 
nonpayment was due to unwillingness or inability, (b) a form 
that would elicit information about his financial circumstances, 
and (c) a finding by the trial court stating whether he was able 
to make the payments.”? Despite the Courts efforts to 
promote fairness, recent research suggests that the “substitute 
procedural safeguards” have not succeeded in benefiting 


defendants like Turner.” 1 


On rare occasions a court will order a lawyer to represent an 
indigent. In one recent Fifth Circuit decision, Mario Naranjo, a 
prisoner, sued GEO Group, which managed the facility in which 


Naranjo was incarcerated.’ He alleged violations of his civil rights 
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due to, among other things, overcrowding, unhygienic conditions, 


insufficient medical care, and forced labor on behalf of GEO.’? Only 
10 attorneys practiced in the rural area where the case was being 


heard, and none of them wanted to represent the plaintiff pro bono. 4 
While finding that appointment of counsel was warranted, the district 
court concluded that it could not do so because no funding was 
available to compensate counsel. The Fifth Circuit remanded and 
found that a court’s “inherent authority” allowed it to compel an 


attorney to represent an indigent civil litigant even without pay.’° The 
court noted that “[c]ivil rights do not thin out at the city limits.”/© 


Have states interpreted their due process clauses to guarantee a 
right to counsel in some civil cases? 


State courts also have been reluctant to conclude that due process 


requires states to provide attorneys for indigents.’’ In a 4- 3 decision, 
the New York Court of Appeals held that neither indigents who sought 
divorces nor indigents who were sued for divorce had a right to have 
counsel appointed for them. The court added that “many kinds of 
private litigation . . . drastically affect indigent litigants [including] 
eviction, . . . mortgage foreclosures, [and] repossession of important 
assets,” but “courts and litigants must make do with what exists.”/® 


Other states have generally followed New York’s lead.’? In recent 
years, bar organizations have urged courts to reconsider their 
rejection of what lawyers now call “civil Gideon” and to require 
government-provided lawyers for indigents “where basic human 
needs are at stake, such as those involving shelter, sustenance, 


safety, health or child custody.”®° A few state courts and statutes 
have recognized limited exceptions to the general rule against 


providing counsel to indigents in civil litigation." 


Is any state providing substantial funding to assist low-income 
persons in civil cases? 


California took “civil Gideon” a step further in 2009 when it passed a 
law increasing most civil court filing fees to help fund civil legal 
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services to lower-income individuals.®2 In recent years, $4.80 of each 
filing fee has been allocated for this purpose.®? 

In 2012, San Francisco’s Board of Supervisors passed an 
ordinance declaring the city to be the first “right to civil counsel” city.°4 
Under a pilot program, funded by a grant and in coordination with the 
state’s efforts, the city mobilized 26 law firms to provide pro bono 
services to tenants facing eviction.®° During the first two years, the 
pilot program concentrated on defending tenants from eviction but 
provided full-scale representation in only 117 of the 3,581 eviction 
cases filed in the city. San Francisco went further in 2018 after 
voters approved a referendum requiring the city to provide attorneys 
at public expense to all tenants facing eviction.2’ How and to what 
extent this requirement will be implemented remains to be seen. 


2. Civil legal aid 


Although most court decisions have found that the U.S. Constitution 
does not guarantee indigents a constitutional right to counsel at 
government expense in civil cases, Congress, state and local 
governments, and private donors have created a network of salaried 
legal aid lawyers who provide advice and representation to some 
poor people. 


a. Legal Services Corporation 


The federal government funds the nation’s largest program of civil 
legal aid through the Legal Services Corporation (LSC). The budget 
of the LSC has plummeted over time; its 2017 budget was almost 60 
percent less in real dollars than it was in 1980.88 In addition, 
Congress has attached many strings to the services that LSC-funded 
law offices can provide. During some periods, Congress has provided 
support for LSC. At other times, Congress has sought to diminish or 
even to destroy LSC. Funding for civil legal services has been a 
partisan political issue, with Democrats generally urging expansion 
and Republicans pushing to shrink or eliminate these appropriations. 
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Alan Houseman and Linda Perle wrote an excellent history of civil 


legal assistance in the United States, which we summarize here.89 

Legal assistance to the poor has its roots in the nineteenth 
century. While over the years its geographic reach and funding grew, 
particularly in urban centers, large areas of the country had no civil 
legal services at all, and those that did were substantially 
underfunded and able to provide only limited services to certain 
populations. 

Beginning in 1964, things changed as a result of President Lyndon 
Johnson’s “War on Poverty.” Legislation sought to redress the 
inadequacies of the system in a number of ways: 


e The federal government provided direct funding to support 
legal aid services for the first time. 

e Legal aid attorneys were mandated to provide legal services in 
most areas of the law. 

e A new federal Office of Economic Opportunity funded attorney 
training and a clearinghouse for research on poverty law. 

e The federal government provided funding for national law 
reform or “backup” centers. These centers were designed to 
pursue activities that local legal services offices did not have 
the resources or expertise to pursue. For example, the centers 
lobbied for passage of legislation to aid the poor, initiated or 
acted as co-counsel on law reform litigation, and shared 
expertise with local offices on discrete substantive areas, such 
as housing, consumer, education, and health law, as well as 


on specific populations, such as children and the elderly.2° 


These initiatives bore fruit. Legal services attorneys won a string of 
cases that recognized constitutional rights to due process for welfare 
recipients, expanded common law that benefited tenants, and 
established remedies in federal and state law against administrators 
who unlawfully denied benefits provided by a range of programs that 
were intended to assist the poor. Legal aid advocates also played a 
central role in advocating for the passage of programs for the poor 
such as food stamps, Supplemental Security Income (SSI), Medicaid 
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reform, federal housing, consumer law, and nursing home 
protections. 

The presidency of Richard Nixon marked a shift against legal 
services. In January 1973, Nixon proposed eliminating the Office of 
Economic Opportunity and reducing funding for legal services 
programs more generally. He appointed Howard Phillips to implement 
these policies. Phillips was an avowed opponent of legal services 
who once declared that “legal services were rotten and should be 
destroyed.” Phillips took steps to slash funding for legal services. 
Eventually, some of Phillips’s efforts were challenged in federal 
courts, which concluded that Phillips had overstepped his authority 
because he had not been confirmed by the Senate. 

At the same time, Congress, the organized bar, and the legal 
services community supported an effort to create a national legal 
services entity [the LSC] to better protect legal services lawyers from 
political interference. As the legislation moved forward, opponents of 
legal services sought to bar LSC lawyers from representing clients in 
class actions, lobbying, and participating in administrative rulemaking. 
In 1974, the LSC came into being. Most of the proposed restrictions 
failed to pass, but some limits were included in the law, barring 
federally funded lawyers from representing clients in cases involving 
nontherapeutic abortions, school desegregation, and certain types of 
juvenile representation. 

The Carter administration expanded legal services. LSC adopted 
a “minimum access plan,” which, for the first time, extended legal 
services to virtually all areas of the country, including rural areas and 
U.S. territories. 

The tide turned yet again with the administration of Ronald 
Reagan. Reagan initially sought to eliminate the LSC. That effort 
failed, but Congress slashed funding for the LSC by 25 percent, 
which had dramatic consequences: Some legal services offices 
closed while others had to cut staff and reduce services. Congress 
also imposed new restrictions on what work legal services offices 
could do. 

The LSC landscape improved modestly in the early 1990s. With 
the support of the George H.W. Bush administration, Congress voted 
modest increases in funding. Federal legislative support was short- 
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lived. In 1994, the House of Representatives, led by Speaker Newt 
Gingrich, once again sought to eliminate funding for the LSC. While 
this effort failed, in 1996, Congress passed sweeping restrictions on 
what lawyers could do.2' Congress prohibited federally funded legal 
services lawyers from 


attempting to influence legislation, 

participating in most administrative rulemaking, 

initiating or participating in class actions, 

representing incarcerated persons in most lawsuits, 

engaging in activities to reform state or federal welfare 
systems, 

e representing most undocumented immigrants seeking asylum, 
and 


e participating in any litigation involving abortion.22 


In addition, Congress abolished the national and state training and 
support centers that were established in 1964 to help advance 
systemic reforms on behalf of poor people and slashed LSC funding 
by 30 percent. As with the prior funding reductions, the 
consequences for civil legal services were immediate and dramatic, 
with large cuts in the numbers of cases handled, attorneys employed, 
and offices open. 

Since 1994, states, cities and charitable organizations, in 
coordination with LSC-supported providers, have used state and 
foundation money to establish new organizations that are not subject 
to the federal LSC restrictions. Some of these entities operate in the 
same geographic areas as LSC-funded programs. Meanwhile, LSC 
has taken steps to use its limited resources to serve more clients. For 
example, it has launched initiatives to use technology to provide legal 
information to clients and to the public.’ 

President Donald Trump launched yet another effort to eliminate 


funding for LSC. As before, the effort failed.24 Both Democrats and 


Republicans in Congress support continued funding of the Lsc.9° 
The LSC budget rose from $385 million in FY 2016 to $410 million in 


FY 2018,98 although, as noted above, it remains far below prior levels 
in constant dollars. As of this writing, maintaining at least current 
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funding for the LSC seems secure. Past history, however, suggests 
that the political winds might change in the future and put the LSC at 
risk once again. 


Questions about legal services for the poor 


1. 


3. 


What is the rationale for the government to provide free legal 
services for poor people in civil matters? Is this type of service 
important to the operation of our legal system or to our 
democracy, and if so, why? 

What is the rationale for opposing the provision of free legal 
services for poor people in civil matters? Likewise, what is the 
argument for restricting the available services to exclude law 
reform work and to exclude representation of certain groups? 
Why do you think that our policymakers have been so deeply 
divided about whether or how to fund legal services? 

The wealthy can afford to hire lawyers when they need them. 
The very poor may be eligible for legal aid subsidized by the 
government or by charity. All the people in the middle are 
neither able to afford legal services themselves nor eligible for 
subsidized assistance. Should the public subsidize or 
otherwise provide legal aid for middle-income families? 


PROBLEM 14-1 


RESTRICTIONS ON LEGAL SERVICES 


You are a Staff lawyer at a policy institute concerned with 
helping poor people in the United States. Years have passed 
since Congress passed the 1996 legislation restricting the 
activities of neighborhood law offices funded through the Legal 
Services Corporation. Although the political climate in 
Congress is now somewhat more tolerant of legal services for 
the poor, they remain unpopular or controversial in many 
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districts, and the issue is not a high priority for most legislators. 
A member of Congress has advised you that a majority of 
members might now be willing to lift one or two of the 1996 
restrictions but no more. If Congress is pressed to remove 
more than two restrictions, the legislation will become so 
controversial that Congress probably won’t make any changes 
at all. 

In the description of the history of legal services above, we 
enumerate a list of restrictions that Congress imposed on legal 
services lawyers in 1996. Which one or two of those 
restrictions, if any, will you advise the member of Congress to 
try to lift? Why is the reversal of those restrictions more urgent 
than reversal of others on the list? 


b. Other civil legal services 


The LSC is the largest single source of funding for civil legal aid for 
the poor, but it pays for only about one-quarter of the roughly $1.6 
billion spent annually on civil legal services for indigents in the United 
States. While LSC funding has declined substantially in real dollars 
over time, state funding has increased and is almost as much as the 
amount contributed by the LSC. Other sources, such as foundations, 
nonprofits, and bar associations also provide a_ substantial 


percentage of the total funding.2/ Another source of legal services is 
law school clinics, which deliver about 3 million hours a year in 


uncompensated service to poor people.?® 


c. Supporting legal services for indigent people 
with interest on trust accounts 


Historically, the third largest source of funding for civil legal services 
for the poor — after LSC and contributions from state and local 
governments — has been the system known as IOLTA, or “interest on 
lawyers’ trust accounts.” As Chapter 9 explains, lawyers must keep 
funds that belong to their clients in bank accounts called client trust 
accounts. These accounts often generate interest. It is expensive and 
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burdensome to maintain a separate account for each client or to 
allocate and refund the interest earned on small amounts of clients’ 
funds deposited in a single account. Since it is not feasible to give the 
interest back to clients, and it seems unfair to give it either to lawyers 
or to the banks, all 50 states have programs that collect interest on 
IOLTA funds (millions per year in some states) and direct the funds to 
organizations that provide legal services to indigents. 

The Supreme Court has decided a number of challenges to the 
IOLTA system. In one case the Court by a 5- 4 vote held that interest 
in a trust account, however small, was the clients’ “property,” and that 
not returning it to clients was an unconstitutional “taking” under the 
Fifth Amendment.22 However, the Court later held, also 5- 4, that the 
proper measure of compensation for the taking was the amount of the 
interest the owner would have received after deducting costs and 
fees necessary to maintain the account. Since the net interest (the 
actual interest less the cost of processing it) was zero, no 
compensation was due. The Court implied that an IOLTA program 
might be unconstitutional if it covered client deposits large enough to 
generate interest for clients after deduction of costs.12° 

IOLTA support for legal services was substantially reduced as 
interest rates fell to near zero during the 2008 financial crisis and 


resulting recession.101 For example, IOLTA revenues in Pennsylvania 
dropped from $10 million in 2008 to $3.6 million in 2017, or by almost 


70 percent in real dollars.19* Massachusetts revenues from IOLTA fell 
even more, from nearly $32 million in 2007 to $4.5 million in 2014, or 


over 85 percent. 103 Even a modest rise in interest rates will not 
make up for such massive reductions in IOLTA funding in the 


foreseeable future. !94 


3. Fee-shifting statutes 


Under the “American Rule,” each party to a lawsuit ordinarily pays its 
own legal fees even when a winning plaintiff vindicates or enforces an 
important public policy.!2° However, a number of federal and state 
statutes, particularly civil rights and consumer protection laws, include 
fee-shifting provisions designed to encourage lawyers to represent 
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plaintiffs and bring cases to enforce the statutes.1°° Most of these 
laws allow courts to order a losing party to pay the prevailing party’s 
lawyers’ fees, thereby “shifting” that cost. The Supreme Court has 
explained that a plaintiff who prevails in such a case acts as a 
“private attorney general” to enforce important public policies. A 
defendant who prevails, while entitled to his victory, does not 
effectuate the purposes of the relevant statute. Therefore, courts 
often shift fees in favor of prevailing plaintiffs, but seldom do so in 
favor of prevailing defendants. 197 

The most important fee-shifting statute is the Civil Rights 
Attorney's Fees Act of 1976 (the Fees Act).108 It allows the court to 
shift fees in many federal civil rights cases, including those based on 
42 U. S.C. § 1983, which is invoked to redress violations of federal 
civil rights under color of state law. 

In principle, fee-shifting statutes can stimulate legal services for 
people who cannot afford them. Even if a plaintiff wno sues under one 
of these statutes is indigent, the plaintiff's lawyer may ultimately be 
able to recover a fee from the defendant. However, in two important 
rulings, the Supreme Court has made the fee-shifting statutes much 
less effective. 


a. Fee waiver as a term of a settlement: Evans v. 
Jeff D. 


In Evans v. Jeff D.,109 the Supreme Court considered whether a 
defendant violated the federal fee-shifting statute by offering the 
plaintiff a settlement conditioned on the plaintiff's attorney waiving his 
right to have the defendant pay his attorneys’ fees. The case was a 
class action handled by the Idaho Legal Aid Society, which filed suit 
against a state agency alleging that it failed to provide required health 
services for children with emotional disabilities. The state defended 
the case for three years and then offered the plaintiffs a consent 
decree giving them everything they had asked for, and more than 
they could have expected at trial. However, the offer was contingent 
on the plaintiffs’ attorney, Charles Johnson, waiving any claim under 
the Fees Act. Johnson realized that this settlement offer created a 
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conflict of interest between his duties to the client class and his duties 
to Idaho Legal Aid, which would have used the fees to pay for 
services to other needy clients. He decided to accept the offer for his 
clients, but he persuaded the state to allow court review of the fee 
waiver. Then he made a motion to recover the fee award 
notwithstanding the terms of the settlement. The trial court denied 
fees. The Ninth Circuit reversed because the policy underlying the 
Fees Act, to encourage enforcement of certain plaintiffs’ rights, would 
be undercut by permitting defendants to pit plaintiffs against their own 
lawyers. 


[The supreme court approves inclusion of fee 
waiver as a condition of settlement] 


The Supreme Court reinstated the denial of fees, 6- 3. It held that the 
district court could have refused to accept a consent decree that 
included a fee waiver, but it was not required to do so. The Court said 
that statutory attorneys’ fees are a bargaining chip, to be negotiated 
like everything else in a case. The Court urged that this was good 
policy: If defendants couldn't insist on a settlement in which fees 
would be waived, they would offer less relief to the plaintiffs. The 
children in the class probably would have received less benefit from 
the lawsuit if the state had offered less money for health services and 
more for attorneys’ fees. According to the Court, fee waivers can be 
good for civil rights — at least sometimes. The Court noted that while 
plaintiffs counsel may have experienced a conflict between the 
interests of his client and those of his employer, his ethical duty ran 
only to his clients, not to the Legal Aid Society or its potential future 
clients. 

The Court acknowledged that if many civil rights defendants 
insisted on feewaivers, the pool of lawyers willing to bring civil rights 
cases might dry up because nobody can work for long without 
compensation. However, the Court urged that this concern was 
“premature” because there was no “documentation” of such a 
problem, and “as a practical matter the likelihood of this circumstance 


arising is remote.”110 
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[The dissenters predict that allowing requests for 
fee 
waivers will harm civil rights cases] 


Justices Brennan, Marshall, and Blackmun, dissenting, disagreed that 
a study was necessary to show that fewer civil rights cases would be 
brought if statutory fees could be waived. They noted that the actual 
plaintiffs will always want to waive fees to get better settlements, and 
that only the lawyers (or legal aid societies) will lose out. They 
predicted that the Court’s decision would mean that defendants would 
always minimize liability by seeking fee waivers. The dissent noted 
that the U.S. solicitor general’s brief in the case implied that the 
United States would now ask for such fee waivers. Justice Brennan, 
writing for the dissenting Justices, stated that “[t]he conclusion that 
permitting fee waivers will seriously impair the ability of civil rights 


plaintiffs to obtain legal assistance is embarrassingly obvious.”111 

The dissenters acknowledged that prohibiting fee waivers might 
discourage some settlements, but they concluded that the 
congressional policy underlying fee-shifting statutes should override 
the judicially created policy of encouraging settlements. They 
expressed hope that “Congress will repair this Court’s mistake” and 
suggested other ways the damage could be undone. They noted with 
approval that “several bar associations have already declared it 
unethical for defense counsel to seek fee waivers.” They noted also 
that “civil rights attorneys [could seek] agreements from their clients 
not to waive attorney’s fees.” 112 

In a footnote, the dissenters said that they thought it “peculiar” that 
the majority 


permits defendants to require plaintiffs counsel to contribute his 
compensation to satisfying the plaintiff's claims. In ordinary civil 
litigation, no defendant would make — or sell to his adversary — a 
settlement offer conditioned upon the plaintiffs convincing his attorney 


to contribute to the plaintiff's recovery. 113 


The impact of Evans 
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Bar associations have not acted on the dissenters’ suggestion that 
the ethical rules should prohibit defendants from conditioning 
settlement on fee waivers by plaintiffs’ lawyers. One bar association 
in New York had issued such an opinion before the court’s decision, 


but it withdrew it after Evans was decided.''4 The California bar 
ethics committee concluded that it is not unethical for defendants’ 
lawyers to make such offers and that a plaintiff's lawyer who received 
a settlement offer with a fee-waiver clause must inform the client and 
must accept the offer if the client so desires, even if the lawyer ends 
up without adequate compensation for the time she spent on the 


case. !19 

In the wake of Evans, lawyers representing civil rights plaintiffs on 
a contingent fee basis adapted, sometimes asking clients to agree in 
advance that if an eventual settlement agreement waived payment of 
attorneys’ fees by the defendant, the plaintiff would pay the lawyer at 
a rate set by the agreement. The decision was hardest on nonprofit 
organizations, whose lawyers could not negotiate such fee 
agreements without jeopardizing the organization’s tax-exempt 


status. 116 


b. Whois a “prevailing party” entitled to 
attorneys’ fees? 


Buckhannon Board and Care Home, Inc. provided assisted living for 
elderly people. West Virginia sought to close down the facility. State 
law barred such residences from housing people who would be 
unable to leave without help in the event of fire. The state urged that 
Buckhannon was housing such people. Buckhannon sued to enjoin 
the state from enforcing the law, urging that the statute was 
inconsistent with the Federal Fair Housing Amendments of 1988 and 
the Americans with Disabilities Act (ADA). The state agreed not to 
close the facility until the case was resolved. 

While the case was pending, the West Virginia legislature 
repealed the state law. Buckhannon got the relief it had sought in the 
lawsuit. It then sought a court award of attorneys’ fees as a 
“prevailing party” under the Fair Housing Amendments. The district 


1228 


court and the court of appeals denied the award. They reasoned that 
because the state voluntarily gave up its policy before it was ordered 
to do so, Buckhannon was not a “prevailing party” under the fee- 
shifting statute. 11” 

By a 5- 4 vote, the Supreme Court affirmed. '1® A “prevailing party” 
is one that obtains relief from a court, not through voluntary action or 
through an out-of-court settlement. A person whose lawsuit is merely 
the “catalyst” for a change in state policy cannot obtain fees unless 
the judgment is entered as a court order. Although a Senate 
committee report had stated that “parties may have prevailed when 
they vindicate rights through a consent judgment or without formally 
obtaining relief,” the Court said that “legislative history is clearly 
insufficient to alter the accepted meaning of the statutory term.”119 

Justices Ginsburg, Stevens, Souter, and Breyer, in dissent, stated 
that the Court’s decision would “impede access to court for the less- 
heeled, and shrink the incentive Congress created for the 
enforcement of federal law by private attorneys general.” They noted, 
by way of analogy, that Western democracies “prevailed in the Cold 
War even though the Soviet Union never formally surrendered.”'2° 

Every circuit that has considered the question has concluded that 
the Buckhannon decision applies not only to ADA cases but also to 


litigation under civil rights law, such as 42 U. S.C. § 1983.121 As a 
result, plaintiffs cannot recover attorneys’ fees when cases brought 
under those laws are settled out of court. 


4. Conflicts in public interest litigation 


Many nonprofit organizations pursue “impact” litigation on behalf of 
groups of low-income clients rather than individuals. Different groups 
of clients involved in public interest litigation, however, may have 
divergent goals. Sometimes those goals can be reconciled, but 
sometimes one group’s success necessarily defeats another group’s 
aspirations. For example, in litigation in Atlanta during the 1960s and 
1970s to enforce Brown v. Board of Education, some parents and 
groups that supported those parents wanted to press for genuinely 
integrated schools. Other parents and groups intervened, asking the 
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courts to order the public school system to hire many African 
American administrators and teachers, regardless of whether many 
white children remained in the system.'22 It would have been difficult 
for one lawyer to represent both groups. 

The following problem presents these issues in a different context. 


THE PRISONERS’ DILEMMA 


This problem is closely based on a situation that arose during 
litigation in New England. 


A county jail 
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You are a lawyer at the Legal Assistance Program (LAP), the 
only program of free civil legal services for the poor in the 
state. You are managing a class action on behalf of Joyce 
Pelligrino and 22 other named and hundreds of unnamed 
female prison inmates. (LAP is funded by charitable 
contributions, not by the federal government, so it is not 
prohibited from bringing class action suits.) LAP is handling the 
matter because your state is a small, rural state; no private 
lawyer was willing to accept a substantial class action as a pro 
bono case. 

The state has no women’s prison, so some female 
prisoners are housed in county jails that were never intended 
for long-term incarceration. The county jails have virtually no 
exercise areas, libraries, or other basic facilities. The state also 
contracts with women’s prisons in other states to house some 
of its female prisoners; some women are sent far away from 
their children and their lawyers. Your equal protection class 
action suit seeks to force the state to build a women’s prison. 
This case is called the “Pelligrino” case after the first named 
plaintiff. 

A different lawyer, at a different office of LAP, is the lead 
counsel in another class action challenging the conditions at 
the Piper State School, the state’s only institution for people 
with intellectual disabilities. The Piper litigation is referred to as 
the “O’Connor” case. LAP’s objective in that action (on behalf 
of its clients) is to close down the 1,200- bed facility and to 
require the state to provide housing for the inmates in 
individual or group homes. Despite a vigorous argument by the 
state against the requested relief, the court gave the plaintiffs 
most of what they wanted. The court was unwilling to close 
down the institution completely, but it ordered a gradual 
reduction in the number of people housed at Piper. When the 
Pelligrino case got underway, there were still about 200 
people, those with the most severe disabilities, housed at 
Piper. The O’Connor case is still formally open. 

After several years of dogged opposition to the Pelligrino 
litigation, the state’s lawyers appear to recognize that they will 
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lose that case. But the governor and the voters don’t want to 
pay for the construction of a new prison. Two weeks before the 
Pelligrino case is to go to trial, the state’s lawyers offer you a 
deal. The proposal is this: The state will not build a new 
women’s prison, but it will move another 100 people out of 
Piper, leaving at that facility only about 100 patients with 
intellectual disabilities. Then it will have 1,100 beds free at 
Piper. The state will move all the women prisoners now in the 
county jails to that facility, build fences and perform extensive 
renovations, and designate it the State Women’s Prison. 
What should you do when you receive this offer? 


C. Pro bono representation 


Private lawyers’ voluntary assistance to low-income clients also helps 
meet the legal needs of the poor. One hundred fifty-five law firms and 
600 bar or other associations have formal programs through which 
lawyers provide assistance to indigent clients.12° If all American 
lawyers delivered pro bono help to those who could not afford to pay, 
our profession would take at least a symbolic step toward meeting the 
unmet need for legal services. Suppose, for example, that each of the 
million lawyers in the United States contributed 50 hours of their time 
each year to helping indigent clients. If those services were valued at 
$200 per hour, the value of the total contribution would be $10 billion, 


or about 24 times as much as the entire annual budget of the LSC.124 
This is not happening, of course. Even if it were to occur, Professor 
Gillian Hadfield concludes that pro bono service would not fulfill the 
unmet need because “if every American lawyer in the country did an 
additional 100 hours per year, that would be enough to secure less 
than 30 minutes per dispute-related problem per household.” 12° 

The organized bar recognizes the importance of pro bono 
contributions. The ABA’s Model Rule 6.1 encourages — but does not 
require — each lawyer to spend at least 50 hours per year providing 
pro bono assistance to those in need. 
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Rule 6.1 Voluntary Pro Bono Publico Service'”® 


Rule language* 


Every lawyer has a professional 
responsibility to provide legal services to 
those unable to pay. A lawyer should 
aspire to render at least 50 hours of 
pro bono publico legal services per 
year. In fulfilling this responsibility, the 
lawyer should: 


871 


(a) provide a substantial majority of 
the 50 hours of legal services without 
fee or expectation of fee to (1) persons 
of limited means or (2) charitable, 
religious, civic, community, 
governmental and educational 
organizations in matters that are 
designed primarily to address the needs 
of persons of limited means; and 


(b) provide any additional services 
through: (1) delivery of legal services at 
no fee or substantially reduced fee to 
individuals, groups or organizations 
seeking to secure or protect civil 
rights, civil liberties or public rights, 
or charitable, religious, civic, community, 
governmental and educational 
organizations in matters in furtherance 
of their organizational purposes, where 
the payment of standard legal fees 
would significantly deplete the 
organization’s economic resources or 
would be otherwise inappropriate; 


Authors’ explanation** 


Despite the words “every lawyer has a 
professional responsibility to provide” in 
the first sentence, the words “should 
aspire” in the second sentence and 
“should” in the third sentence have been 
interpreted to mean that the 
“responsibility” is only a moral one, not a 
legal or ethical requirement. Comment 1 
explains that states could decide to 
choose a number higher or lower than 
the 50 hours specified in the rule, which 
is why 50 hours is in parentheses. 


This subsection notes that a “substantial 
majority” of the required pro bono hours 
should be to benefit “persons of limited 
means.” 


While a “substantial majority” of the pro 
bono activities should be to benefit 
persons of limited means, this 
subsection describes other activities 
that would also constitute pro bono 
work. Comment 6 notes that such 
services might include help to religious 
institutions, vindication of First 
Amendment claims, protection of the 
environment, and representation of 
cultural institutions. These services can 
be without charge or at a reduced fee. 
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(2) delivery of legal services at a 
substantially reduced fee to persons 
of limited means; or 


(3) participation in activities for 
improving the law, the legal system, or 
the legal profession. 


In addition, a lawyer should voluntarily 
contribute financial support to 
organizations that provide legal services 
to persons of limited means. 


* All emphasis added. 


Acceptance of court-appointed criminal 
defense work at a low rate of 
compensation qualifies as pro bono 
assistance for purposes of Rule 6.1(b). 
ABA Model Rule, Comment 7. 


Serving on bar association committees 
also qualifies under Rule 6.1(b). ABA 
Model Rule, Comment 8. 


Lawyers’ financial contributions should 
be made in addition to, not instead of, 
pro bono service. ABA Model Rule, 
Comment 10. 


** This and other authors’ explanations draw from the comments to the Model 
Rules and from other sources. They are not comprehensive but highlight some 


important interpretive points. 


It is difficult to ascertain how many lawyers meet or exceed the ABA's 
aspirational 50- hour standard for pro bono work. A 2016 ABA survey 
concluded that lawyers performed an average of 36.9 hours of pro 
bono service per year, and that 48 percent of lawyers did no pro bono 
work at all.127 Even these findings might overstate lawyers’ pro bono 
commitments: perhaps those who perform such services are the ones 
who responded to the survey, which had a response rate of only 7.3 
percent. Variations based on region, type of practice,12° and external 
factors (such as an increase in pro bono work following the 2016 


election) might also exist. 129 
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“Remember, we can only afford to do all this pro bono because of how much anti bono pays.” 


Professor Deborah Rhode reports that in the most profitable large 
law firms, “pro bono participation . . . declined by a third during a 
decade [the 1990s] when their average revenues increased by over 
50%,” and only a quarter of the firms counted all of an associate’s pro 
bono hours as billable hours. At many firms, “pro bono work was 
permissible only if it occurred ‘outside the normal work hours,’ ” and 
two-thirds of associates surveyed said that pro bono work “was a 
negative factor in promotion and bonus decisions.”'2° “We're under 
pressure to work hard to pay for these rising salaries,” a partner at 
one leading law firm told the New York Times in 2000. “I don’t think 
it's going to wipe out the tradition of pro bono, but it’s clearly going to 
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have some impact.” The chairman of Akin, Gump added, “We didn't 
want to be in a position where the associates would decide between 
doing their fee-paying work or not.” The Times reported that the firm 
had decided not to credit pro bono time until after a lawyer had billed 


at least 2,000 hours in a given year. 19" 


Do large firms treat pro bono clients the same way they treat 
their corporate clients? 


Some large law firms adopt policies that treat pro bono cases the 
same as billable cases. For a major pro bono case, a firm might pour 
substantial resources into the representation, devote the time of 
associates, sometimes partners, paralegals, and secretaries, and 
incur other costs of representation. However, the pressures of law 
practice sometimes militate against equal treatment. At some firms, 
pro bono work must give way to work that can be billed, with the pro 
bono work done after hours, on the associates’ “own time.” Partner 
supervision may be less rigorous on pro bono cases, in part because 


partners may not be well versed in the relevant law.'%2 In addition, 
some firms distance themselves from their pro bono work, allowing 
associates to accept pro bono clients as individuals but not to sign 
the firm’s name to their legal papers. 


FOR EXAMPLE: In Maples v. Thomas,'*° a case decided by 
the Supreme Court in 2012, two associates at Sullivan & 
Cromwell represented a death row inmate. While awaiting a 
ruling from an Alabama court, the two lawyers left the firm. The 
court sent them a notice, at the firm’s address, stating that the 
court had ruled against the client. A clerk in the firm’s mailroom 
returned the notice to the court unopened, marked “return to 
sender.” As a result, the time for appeal expired. The notice was 
addressed only to the two associates, not to the firm, because 
Sullivan & Cromwell’s policy was not to put the firm’s name on 
documents in pro bono cases. The Supreme Court found the 
procedural default did not bar the defendant from filing an 
appeal. A Sullivan & Cromwell partner later stated in an affidavit 
that 
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lawyers at S&C handle pro bono cases on an individual basis. 
Accordingly, the lawyers who first appeared in this case, and all 
lawyers who have participated thereafter, have done so on an 
individual basis, and have attempted not to use the firm name on 


correspondence or court papers. 194 


Professor Jason Mazzone later commented: 


It isn’t hard to think of reasons a big law firm would, as a legal matter, 
have pro bono clients represented by individual attorneys rather than 
the firm at large. Individual representation limits the firm’s exposure to 
liability; the firm need not hold onto the case if (as here) the lawyers 
leave the firm; the firm need not commit its vast resources to the case; 
and if the case comes out badly the firm can deny responsibility. . . . 
[The case raises the question of] whether the clients know they are 
represented only by individual attorneys (and therefore cannot count 
on the firm as a whole for resources and support). A second question 
is whether big firms should receive the public credit they do for pro 


bono work conducted by attorneys acting in an individual capacity, 199 


Do corporate law firms avoid accepting certain kinds of pro 
bono matters? 


Professor Scott Cummings notes that firms that encourage their 
lawyers to do pro bono work may shy away from taking cases that 
their paying business clients would disfavor, even without any conflict 
that would require rejecting a pro bono matter. According to 
Cummings, 


[t] he most noticeable effect is to exclude pro bono cases that strike at 
the heart of corporate client interests, particularly employment, 
environmental, and consumer cases in which plaintiffs seek pro bono 
counsel to sue major companies. Thus, pro bono employment 
discrimination suits, particularly impact cases against major corporate 
employers, are regularly rejected by big firms. For instance, the pro 
bono coordinator at Skadden, Arps, Slate, Meagher & Flom indicated 
that it was difficult to get the firm to take on employment-related civil 
rights cases because of conflicts with labor clients — in contrast to 
cases in the voting rights or housing areas that were much easier to 
place. . . . In a similar vein, environmental lawyers complain that big 
firms will not touch many environmental issues. . . . [T]he key is that big 
firms avoid environmental issues that directly impact corporate client 
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interests. They do not, therefore, accept pro bono environmental justice 
cases, in which community groups challenge the location of 
environmental hazards in low-income neighborhoods. Nor do they take 
on cases seeking to enforce emissions standards against corporate 
actors. . . . Even when positional conflicts are not technically at issue, 
firms can take a dim view of “pro bono activities that might merely offend 
the firm’s regular clients or its prospective clients.” . . . One lawyer 
recounted how she was forced to stop representing the Queer Nation 
when her pro bono work drew rousing criticism from other lawyers in her 
firm, one of whom went so far as to try to amend the firm’s pro bono 


policy to bar the Queer Nation as a client. 136 
Do lawyers at small firms do pro bono work? 


According to a study published in 2010 by NALP (formerly the 
National Association of Law Placement), fewer lawyers in small firms 
than in larger ones do free work for people who are not their regular 
clients. Although more than 90 percent of firms with 700 or more 
attorneys counted pro bono hours as part of each lawyer’s annual 
billable hours that were considered in compensation decisions, less 


than half of firms with 50 or fewer lawyers did so.19’ Small firms don’t 
have as many wealthy corporate clients whose fees can in effect 
subsidize work for clients who can’t pay for legal assistance. In 
addition, “pro bono is rarely important for small firm recruiting and 
may actually be discouraged by firm partners due to economic 


concerns.” 198 But many small firm lawyers cut their rates or provide 
some free service for regular clients who cannot afford to pay their 
bills. One reason they do this is to keep those clients, who may be 
better able to afford to pay regular rates in later years. 


How do recessions affect pro bono service? 


We know some things about the impact of the recession that began in 
2008 on pro bono work. In Nevada, for example, attorneys donated 
fewer hours to nonpaying clients after the recession started, even 
though the need for pro bono assistance increased because of 
mortgage foreclosures. The state bar president explained that “it is 
not easy for lawyers to make that contribution and take time off from 
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fee-generating cases. It is not anybody’s fault that they have to make 
a living in these tough times.”139 

Professors Scott Cummings and Deborah Rhode surveyed large 
law firms to learn about their pro bono contributions during the 
recession.'4° They found that in 2008, large law firms increased their 
pro bono activity at the outset of the recession when corporate 
business declined to keep their associates working and learning, 
though some apparently cut back as the recession continued. '*1 But 


as the recession deepened in 2009 and firms increasingly resorted to 
layoffs, [pro bono managers] reported that pro bono work often suffered; 
excess capacity dried up, leaders became more concerned with 
economic imperatives, and associates felt a heightened sense of 
vulnerability. In some firms, those associates who had invested heavily 
in pro bono to “keep busy” the year before appeared to be among the 
first to be laid off. At one [firm,] associates believe[d] that they “[couldn’t] 


be seen doing pro bono work” or [they] might be “next on the block.” 142 


Firms also increasingly resisted taking on large projects, such as 
death penalty cases, because of cost concerns. '4° 


Should lawyers be required rather than merely encouraged to 
perform pro bono work? 
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Professor Judith L. Maute 


Professor Judith Maute participated in the ABA Ethics 2000 
Commission debate on this issue and wrote an account of what 
happened. One proposal would have mandated that the 50- hour-per- 
year goal be converted to a requirement that an attorney either 
perform 50 hours of pro bono service or contribute $25 per hour to a 
legal services organization for each of the 50 hours not performed. 
The Commission initially voted 6- 5 to approve the proposal, but then 


reconsidered and ultimately rejected it by a vote of 7- 6.144 
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“Melanie, find me a little pro-bono case to cleanse my palate. 3 


Part of opposition to this proposal came from an unlikely source: 
the community of lawyers who support legal services for the poor. 
Robert Weiner, Chair of the ABA Standing Committee on Pro Bono 
and Public Service, foresaw such a “firestorm of resentment, protest, 
and resistance” that he believed it would overwhelm efforts to provide 
more legal services to those in need. Doreen Dodson, Chair of the 
ABA Standing Committee on Legal Aid and Indigent Defendants, 
opposing the requirement, urged “that conscripts make poor 


lawyers.”145 
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Professor Deborah L. Rhode 


Professor Deborah L. Rhode of Stanford Law School has 
summarized several arguments in favor of a mandatory pro bono 
requirement. These are paraphrased unless otherwise noted. 


Lawyers have special privileges; only they are allowed to 
provide legal services. 

Lawyers have a special responsibility to improve 

society. Pro bono service exposes new lawyers to the ways 
the legal system fails those who have little wealth or power. 
Pro bono service benefits lawyers by providing valuable 
training. 


Professor Rhode also notes arguments against required pro bono 
service: 
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e “Compulsory charity is a contradiction in terms.” 

e Other occupations don’t have such requirements; for example, 
grocers are not required to feed poor people. 

e Forced labor is “involuntary servitude.” 

e Most lawyers would evade a pro bono requirement by 
providing free service to middle class individuals (including 
friends) and to institutions such as museums and churches. 

e Forcing corporate lawyers who have not been trained in 
poverty law or in how to relate to low-income individuals will 


result in incompetent service. 146 

e “Requiring all attorneys to contribute minimal services of 
largely unverifiable quality cannot begin to satisfy this nation’s 
unmet legal needs [but] may deflect public attention from... 
more productive ways of addressing them [including] 
simplification of legal procedures, expanded subsidies for 
poverty law programs, and elimination of the legal monopoly 
over routine legal services.” 


Professor Rhode concludes that the arguments against mandatory 
pro bono requirements 


have considerable force, but they are not as conclusive as critics often 
assume. . . . One option is to allow lawyers to buy out of their required 
service by making a specified financial contribution to a legal-aid 
program. Another possibility is to give credit for time spent in training. . . 
. A final objection to pro bono requirements involves the cost of 
enforcing them. Opponents often worry about the “Burgeoning 
Bureaucratic Boondoggle” that they assume would be necessary to 
monitor compliance. . . . There is, however, a strong argument for 
attempting to impose pro bono requirements even if they cannot be fully 
enforced. At the very least, such requirements would support lawyers 
who want to participate in public-interest projects but work in 
organizations that have failed to provide adequate resources or credit 


for these efforts. 147 


When the ABA was considering imposing a mandatory pro bono 
requirement, Professor Maute offered an alternative proposal: to 
require lawyers to submit annual reports detailing their pro bono 


work.'48 The ABA declined to adopt this recommendation. In recent 
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years, however, nine states have adopted requirements for lawyer 


reporting of pro bono hours.'42 New Jersey requires lawyers to 
accept pro bono appointments from judges in three kinds of cases 
(violation of domestic violence restraining orders, municipal appeals, 
and parole revocation hearings), but lawyers are exempt if in the 
previous year they provided at least 25 hours of pro bono service 
through a small number of court-approved organizations. 1°° No other 


state has yet required lawyers to contribute pro bono services.'°! In 
2010, the Supreme Court of Mississippi proposed such a rule. It 
would have required lawyers to contribute 20 hours a year to 
representation of poor clients or to pay $500 to the bar for legal 
services programs. The reaction to the proposal from members of the 


bar was overwhelmingly negative. '°2 It was not enacted. 


PROBLEM 14-3 


MANDATORY PRO BONO SERVICE 


Each year, three law students are elected to serve as 
members of the House of Delegates of the American Bar 


Association, the ABA's highest governing body.'°° You have 
been elected to one of these positions. 

Because the ABA Ethics 2000 Commission was almost 
evenly divided in 2000 on making pro bono service mandatory, 
that proposal has been brought up once again. An ABA 
committee has recommended that Rule 6.1 be amended to 
make service mandatory (with a $25/ hour buyout). Should this 
proposal not be approved, the committee has recommended 
that an alternative proposal be adopted which would require all 
attorneys to file an annual report listing how many pro bono 
hours they performed. 

The House of Delegates is scheduled to vote on the matter 
this afternoon. How will you vote on the first proposal? If that 
proposal is not approved, how will you vote on the second 
proposal? Why? 
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D. Loan forgiveness and scholarships 
for public service lawyers 


One strategy to expand resources for clients who cannot afford high 
legal fees is to remove the barriers to public service caused by the 
very high cost of attending law school. Many people want to become 
lawyers so that they can assist people in need. However, as law 
students approach their graduation dates, many no longer believe 
they can afford to follow their chosen paths. By the time most earn 
their degrees, private law school graduates owe, on average, 
$130,000 or more in educational loans (requiring annual repayment 
of about $10,000 based on the “standard” (10- year) repayment 


plan); !°4 the average starting salary for public sector (government 
and nonprofit) lawyers as of 2017 was $55,000 per year. !°° 


Are there programs to help lawyers who take public interest jobs 
pay off law school debt? 


Yes. Many programs enable public interest lawyers to manage their 
debt. These programs offer a range of financial assistance, including 
scholarships that reduce law school tuition for students planning 
public service careers; law school—funded loan repayment assistance 
programs; and a federal repayment plan that calculates loan 
payments as a percentage of income, thereby taking into account 
lower salaries in the public sector, and forgives loan balances after 


ten years of full-time public interest work. 196 


Do some law schools offer scholarships and loan forgiveness 
for students interested in public service? 


Yes. More than 20 law schools have created public interest law 


scholarship programs. These programs provide educational 
enrichment for selected students who are planning careers as public 
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interest lawyers. Some of them also reduce the cost of attendance 
(and consequently the debt burden) by offering partial or full tuition 


rebates.'°” However, the size of these programs varies considerably 
from law school to law school. Historically, at least only a few schools 
paid out a large percentage of the funds available. !°° 

More than half of the accredited American law schools offer loan 
repayment assistance, usually including partial or complete loan 


forgiveness, to graduates who take low-paying public service jobs.1°9 
As with public interest law scholarships, however, just a few schools 
account for the lion’s share of the funds.1®9 Although the number of 
schools with such programs continues to grow, many schools offer 
only a modest amount of forgiveness. 

Twenty-three states also offer loan forgiveness programs for 
graduates of their state schools, their state’s public service lawyers, 
or both, but the funding of these programs has been very limited. 161 


Does the federal government offer generous loan repayment 
terms to graduates entering public service to enable them to 
pursue careers in public service despite substantial student loan 
debt? 


Yes. Under the federal government's Income-Based Repayment 
(IBR) and Public Service Loan Forgiveness (PSLF) Programs, law 
graduates and others who borrowed for higher education who spend 
10 years of full-time employment in public service may repay their 
federally issued or federally consolidated educational loans (including 
Grad PLUS loans) at a very affordable rate and obtain substantial 
forgiveness of the debt. Public service employment is defined to 
include all employment by federal, state, local, and tribal agencies, as 
well as all nonprofit organizations that are tax-exempt under § 501(c) 
(3) of the Internal Revenue Code.'®* Under IBR, a borrower need 
repay annually only 10 percent of discretionary income, defined as 
the borrower’s adjusted gross income minus 150 percent of the 


federal poverty level.1®° This works out to about 7 percent of actual 
income. Interest that is unpaid because of this income-based cap is 
added to principal, but through PSLF, any principal or interest that 
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remains after the borrower makes 120 payments while employed in 
full-time public service work is forgiven. 184 

The combination of IBR and PSLF can drastically reduce the cost 
of attending law school for graduates who do in fact perform ten 
years of public service. Any student considering a public service 
career should consult Equal Justice Works’ outstanding booklet 
describing in detail how to use this plan.1®° The booklet includes an 
example of a prosecutor who borrows $85,000 for law school. Under 
a standard repayment plan, the principal and interest that she would 
repay would amount to $117,382, but with IBR and PSLF, the amount 


she repays would be reduced to $25,043.15 And the federal 


government's forgiveness under PSLF is tax-exempt. 187 

The U.S. Department of Education managed the PSLF program 
very poorly in the years before 2018. It did not effectively supervise 
companies that were servicing federal loans, and these companies 
often provided inaccurate information to borrowers. Some of these 
borrowers enrolled in loan repayment plans that were not income- 
based and thereby did not qualify for PSLF. To remedy this problem, 
Congress appropriated hundreds of millions of dollars to provide 
forgiveness to some borrowers who were rejected because they 
followed incorrect guidance when they chose a_ repayment 


program. 168 


Are other programs available to help public interest lawyers pay 
off student debt? 


Yes. For example, many individual public interest employers, such as 
public defender and prosecutor offices and civil legal services 
organizations, offer loan repayment assistance. As of 2015, 32 
federal departments and agencies also offered their own loan 


repayment assistance. 1©9 


E. Aconcluding problem 
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PROBLEM 14-4 


THE FUTURE OF THE LEGAL PROFESSION 


As Chapters 13 and 14 have revealed, the market for lawyers, 
and the environments in which they work, are changing rapidly. 
During the last several decades, the U.S. legal profession has 
split into two “hemispheres”: lawyers who represent large 
corporations and very wealthy individuals, and lawyers who 
represent small businesses and affluent (but not wealthy) 
people. Few lawyers serve poor or middle class people. 
Prepare to discuss the following questions in class. 


1. What are the most serious problems that the legal profession 
will face in the next 15 years? For example: 

a. Are there too many or too few lawyers? 

b. Is the profession too stratified between elite and non-elite 
lawyers, or is stratification a good thing? 

c. Is there a mismatch between the income and lifestyle 
aspirations of many lawyers and the ability of most clients 
to pay legal fees? 

d. Is the system for licensing lawyers outdated? 

2. What, if anything, should lawyers try to do to help solve those 
problems? For example, should lawyers, individually or 
through organizations, advocate to: 

a. Restrict the number of new lawyers entering the market by 
imposing more stringent requirements, such as accrediting 
fewer law schools or making student loans less available? 

b. Expand the number of new lawyers entering the market by 
measures such as opening more law schools, eliminating 
the bar exam, or reducing the requirements for admission 
to the bar? 

c. Seek federal rather than state licensing of lawyers and 
eliminate restrictions on multijurisdictional practice? 

d. Allow lawyers to partner with people from other professions 
and offer other goods or services along with legal services? 
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e. Allow nonlawyers to own or co-own law firms or allow 
shares in law firms to be traded on stock markets? 

f. Allow nonlawyers to receive specific training and to be 
licensed to perform (and charge for) certain routine 
services such as handling uncontested divorces or drafting 
deeds or other documents for the sale or lease of real 
property? Should nonlawyers be licensed to handle 
administrative hearings in special education or immigration 
matters? Should they be licensed to handle certain types of 
cases, such as evictions, in court? 

g. Redirect the licensing of lawyers to focus on measures of 
financial literacy, business and technological acumen, or 
advocacy and interpersonal skills? Should these criteria be 
used in addition to or instead of graduating from law 
school, passing a bar examination, or gaining a character 
and fitness committee’s approval? 
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Index 


ABA. See American Bar Association 
Abuse of children, 222—224 
Access to justice, 839-883 
administrative proceedings, right to counsel in, 853—858 
civil legal aid, 858—863 
historical background, 858—862 
IOLTA programs and, 862-863 
Legal Services Corporation, 858—861, 862 
civil proceedings, right to counsel in, 853—858 
conflicts in public interest litigation, 868—869 
criminal proceedings, right to counsel in, 846—853 
death penalty representation, 850—853 
due process and, 856—858 
fee-shifting, 863—867 
prevailing party determination, 867 
waiver of fees as term of settlement, 864—866 
loan forgiveness for public service lawyers, 880—883 
other civil legal services, 862 
pro bono representation, 869— 880. See also Pro bono representation 
public interest litigation, conflicts in, 868—869 
scholarships for public service lawyers, 880-883 
sources of free legal services for people unable to afford legal fees, 846—883 
unmet need for legal services, 840—846 
Administration of justice, conduct prejudicial to, 759—762 
Administrative agencies, 77—78 
Administrative proceedings, right to counsel in, 853—858 
Administrative services, 519 
Admission to the bar, 18—39 
bar examination, 20—22 
character and fitness inquiry, 22-39. See also Character and fitness inquiry 
historical background, 18—19 
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nineteenth and twentieth centuries, 18—19 
pro hac vice, 774, 779 
requirements, 19—20 
Advance payment of attorneys’ fees, 537—539 
Adversarial system, being good person in, 614—617 
Adversaries, duty to, 703—764 
Adverse lawyers, relationships with, 563 
Adverse legal authority, disclosure of, 675—677 
Advertising 
on Internet, 790 
restrictions on, 786—794 
Advice, offer as basis of attorney-client relationship, 158—165 
Advisory ethics opinions, 85—86 
Advocate-witness rule, 694—696 
African-Americans in legal profession, 54—60 
Agents, lawyers as, 203—206 
apparent authority, 204—205 
express authority, 204 
implied authority, 204 
settlement of litigation, authority regarding, 205—206 
Aggregate settlements, conflicts of interest involving, 484—488 
American Arbitration Association, 611, 612 
American Bar Association Canons of Ethics, 81—82, 149, 584 
Model Code of Judicial Conduct, 84, 149, 584—589 
Model Code of Professional Responsibility, 81-82, 149 
Model Rules of Professional Conduct, 14, 82-83, 149. See also specific topic and 
rules index overview, 72—174 
Standards for Criminal Justice, 84, 149 
Standards of Conduct for Mediators, 611-612 
American Immigration Lawyers Association (AILA), 769—770 
American Law Institute, 74—75 
Apparent authority of lawyers, 204—205 
Arbitration 
of attorneys’ fees disputes, 542-543 
conflicts of interest involving arbitrators. See Judges 
Associates’ vs. partners’ job satisfaction, 836-838 
Attorney, right to. See Right to counsel 
Attorney-client privilege, 303-345 
asserting the privilege, 315—316 
client identity, revealing, 313-314 
communication, 306—307 
confidence, communication in, 308—311 
corporate privilege, 335—340 
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governmental requests for waiver, 335—340 
Model Rules and, 722-723 
scope of privilege, 335-337 
crime-fraud exception, 320—330 
death of client, 330-335 
generally, 330—332 
elements of, 306—315 
enforcement, 306 
government officials, for, 340 
legal assistance, communication for purpose of seeking, 311-314 
loss of privilege, 320—330 
overview, 314—315 
privileged persons, 307—308 
scope of, 305—306 
source of, 305 
waiver of, 317—320 
by attorney, 318—320 
chat room conversations, 317 
by client, 317—318 
corporate privilege, governmental requests for waiver of, 337—340 
court orders, compliance with, 320 
by inaction, 319 
inadvertent revealing of communication, 317 
by partial disclosure, 319 
putting communication into issue and, 318 
revealing information to nonprivileged person, 318 
work product doctrine, 340—345. See also Work product doctrine 
Attorney-client relationship, 151—237 
agents, lawyers as, 203—206 
apparent authority, 204—205 
express authority, 204 
implied authority, 204 
settlement of litigation, authority regarding, 205—206 
candor. See Candor 
collaborative law practice, 201—202 
competence 
in civil proceedings, 166—170 
in criminal proceedings, 170—182 
competent adults, 206—214 
contractual duties, 195—196 
decisionmaking authority, 206—229 
diligence, 183—184 
diminished capacity, clients with, 215—229 
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formation of, 152-165 
juveniles, 222—229 
law reform cases, 200—201 
limits on representation, 196—201 
mental disabilities, clients with, 215—222 
Model Rules and 
competent adults, 208 
diminished capacity, clients with, 215 
nonstandard relationship, 200—201 
offer of advice as basis of, 158—165 
one phase of case, helping client with, 198-199 
selection of clients, discretion in, 152—158 
termination of, 229-237 
attorneys’ fees disputes upon, 237, 545-546 
by client, 234 
continuing representation involving illegal or unethical conduct, 233—234 
duties upon, 229-233 
firing of lawyer by client, 234 
grounds for, 233—237 
impaired lawyer, 234 
by lawyer, 234 
matters in litigation, 235—236 
noncooperation of client, 236—237 
nonpayment of fees, 236 
pending litigation, 235—236 
unreasonable financial burden on lawyer, 236 
tests for, 165 
unbundled legal services, 199—200 
Attorneys’ fees, 492-549 
advance payment, 537-539 
billing, regulation of, 505-526 
administrative services, 519 
billing for billing, 519 
churning, 517—518 
double-billing, 515—516 
invented hours, 512-514 
irregularities in, 520-526 
overhead, for, 514—515 
padding, 505-506, 507-509, 510, 512 
personal expenses, for, 518—519 
recycled work, 516—517 
rounding up of, 510—512 
unethical practices, 505—506 
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unnecessary work, for, 517—518 
buying legal claims, 533-534 
collection of, 543-545 
communication regarding agreements, 500—503 
contingent fees, 526-533 
in criminal proceedings, 531—533 
in domestic relations proceedings, 531-533 
generally, 526—531 
Model Rules and, 528 
contracts, 492—505 
disputes, 539-545 
arbitration, 542-543 
collection, 543—545 
limitations of liability, 539-541 
settlements, 539-541 
withdrawal or termination of lawyer, 545—546 
division of fees, 546-549 
lawyers not in same firm, 546-548 
nonlawyers, 548-549 
runners, 549 
excessive, 503 
fee-shifting, 863—867 
prevailing party determination, 867 
waiver of fees as term of settlement, 864—866 
financial assistance to client, billing for, 534—535 
indigent parties, fee-shifting and, 863-867 
prevailing party determination, 867 
waiver of fees as term of settlement, 864—866 
Model Rules and 
communication regarding agreements, 500—501 
contingent fees, 528 
criminal and domestic relations proceedings, 531 
disputes, 539 
division of fees, 546 
financial assistance to client, 534 
publication rights, 536 
reasonable fees, 493—494 
modification of agreements, 504—505 
nonpayment, termination of attorney-client relationship upon, 236 
nonrefundable retainer fees, 537—539 
prohibited arrangements, 533-539 
publication rights, billing for, 536—537 
raising fees, 504—505 
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reasonable fees, 493—500 

restricted arrangements, 533-539 

sanctions, as, 622 

third party payment, 549 

types of agreements, 492-493 

withdrawal from representation, 237 
Attrition in small law firms, 826 


Bar admission. See Admission to practice 
Bar associations, 71—72 
Bar counsel's offices, 72 
Bar examination, 20—22 
Benefit of other client, using or revealing client confidences for, 300—301 
Best interests of children, 222—224 
Bias, judges and, 589-596 
Billing, regulation of. See Attorneys’ fees 
Blacks in legal profession, 54—60 
Breach of contract, liability for, 137—138 
Breach of fiduciary duty elements of, 134 
malpractice distinguished, 133 
personal interests vs., 9-10 
professional interests vs., 9-10 
Bribery, 336, 337, 344-345 
Bullying in law firms, 52—53 
Business transactions, lawyer-client conflicts involving, 554—559 
Buying legal claims, 533-534 


California 
admission of immigrants to bar, 20, 46 
bar association, 71—72 
civil proceedings, right to counsel in, 857—858 
LGBTQ discrimination in, 60 
Model Rules in, 83 
reimbursement of victims of theft by lawyers, 147 
Campaign contributions to judges, 682-683 
Candor 
in communication, 184—191 
deception vs. lying, 186—187 
false statements, acceptability of, 184—186 
honesty, 187—189 
intention of the speaker, 187 
liability for dishonesty, 189-191 
truthfulness, 187 
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white lies, 185 
in counseling, 191—194 
false statements, when client or witness intending to give, 639-642 
Model Rules and 
in communication, 188—189 
in counseling, 191 
state rules on, variations in, 639-642 
truthfulness, 187, 624-626, 627-628, 639-642 
Canons of Ethics, 81-82, 84, 86, 149, 584 
Changing firms, imputation of conflicts of interest, 428—429 
Character and fitness inquiry, 22—39 
case law, 27—29 
character questionnaire, 29—35 
criteria for evaluation, 23—28 
discipline during law school, 37—39 
mental health, 35-37 
misconduct during law school, 37—39 
Character questionnaire, 29-35 
Chat room conversations, 317 
Chemical pollution cases, 425—427 
Child clients, 222—229 
abuse or neglect cases, 222—224 
custody disputes, 224—224 
foster children, 226—229 
Choosing clients, 152—158 
Churning, 517—518 
Civil legal aid, 858-863 
historical background, 858—862 
IOLTA programs and, 862-863 
Legal Services Corporation, 858—861 
Civil proceedings 
civil liability of lawyers, 130—138 
competence, 166—170 
concealment of evidence in, 663—675 
discovery requests, responding to, 665-675 
limited duty to reveal, 663—665 
right to counsel in, 853—858 
Class actions, conflicts of interest involving, 480—483, 868-869 
Client protection funds, 143—149 
Clients 
attorney-client privilege. See Attorney-client privilege 
attorney-client relationship. See Attorney-client relationship 
confidences, duty to protect. See Confidences of clients 
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conflicts of interest. See Current client conflicts of interest 
conflicts with. See Lawyer-client conflicts 
death of 
attorney-client privilege, death of client and, 330-335 
generally, 330—332 
suicide, 332—334 
exception to duty to protect client confidences for risk of, 269—282 
duties to, 8-9 
false statements, duties when client intending to give, 628-642 
knowledge of lawyer, 628—635, 639, 706-707 
misleading but not false statements, 635—638 
obvious falsehoods, 639 
state rules, variations in, 639-642 
former client conflicts of interest. See Former client 
conflicts of interest 
fraud exception to duty to protect confidences, 
282-294 
revealing fraud, when allowed, 282—286 
identity, revealing, 313-314 
property, lawyers as custodians of. See Custodians of property, lawyers as 
prospective client conflicts of interest, 387—391 
regulation of lawyers by, 80—81 
reimbursement of funds stolen by lawyers, 146 
theft from, 145-148 
Client trust accounts, 550—551 
Co-defendant conflicts of interest 
in civil proceedings, 379-383, 468—469 
in criminal proceedings, 454-467 
benefits of joint representation, 454—457 
costs of joint representation, 454—457 
Sixth Amendment and, 457—467 
Collaborative law practice, 201—202 
Collaborative work with nonlawyers, 800—803 
Colleagues, responsibility for ethical misconduct by, 114—123 
Collection of attorneys’ fees, 543-545 
Colonial America, legal profession in, 39—40 
Comments during trial, 694—701 
Commercial Arbitration Rules, 611 
Communication 
attorney-client privilege and, 306-307 
attorneys’ fees agreements, regarding, 500—503 
candor in, 184—191 
deception vs. lying, 186—187 
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false statements, acceptability of, 184—186 
honesty, 187—189 
intention of the speaker, 187 
liability for dishonesty, 189-191 
truthfulness, 187 
white lies, 185 
duty to protect client confidences, regarding, 302 
informal communications and breaches of confidentiality, 244—248, 249-250 
with third parties, 704—736 
Competence 
in civil proceedings, 166—170 
in criminal proceedings, 170—182 
Competent adults, 206-214 
Competitors, representation of current client conflicts of interest, 383 
economic competitors, representation in unrelated matters, 383 
Complaints, investigation prior to filing, 617—624 
Concealment of evidence, 651-675 
in civil proceedings, 663-675 
discovery requests, responding to, 665-675 
limited duty to reveal, 663—665 
in criminal proceedings, 652-662 
exculpatory evidence, 112—113, 749-752 
Model Rules and 
in civil proceedings, 665 
in criminal proceedings, 652 
Concurrent conflicts of interest 
current clients, involving. See Current client conflicts of interest 
direct adversity, 357—358 
disqualification of counsel, 368—370 
evaluation of, 359-360 
general principles, 355—374 
imputation of, 370—374 
informed consent, 363—368 
material limitation, 358—359 
Model Rules and, 354-357, 371 
nonconsentable conflicts, 360—363 
lawyer’s reasonable belief, 360—361 
representation prohibited by law, 361—362 
suing client on behalf of other client, 362-363 
prospective clients, involving, 387—391 
withdrawal of counsel, 368—370 
Confessions, 120, 172, 262, 264, 265, 311, 312, 330-332, 455, 496, 685, 686— 
687, 693, 694, 698, 739, 756 
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Confidences of clients, 239—302 
attorney-client privilege compared, 304—305 
enforcement, 306 
scope, 305—306 
source, 305 
benefit of other client, using or revealing information for, 300—301 
bright line, lack of, 249—250 
communication with clients, 302 
conflicts of interest, revealing confidences to prevent, 299 
court orders, revealing information to comply with, 299 
data security, 252—254 
disposing of client information, 251 
electronically stored data, 251—254 
e-mail communication, 251—252 
exceptions to duty to protect, 254—299 
fraud exception to duty to protect, 282—294 
financial harm, disclosure of information causing, 290—291 
immunity from liability, 291 
Model Rules, 291 
revealing fraud, when allowed, 282—286 
Sarbanes Oxley Act and, 286—290 
general principles, 240—254 
hacking risks, 252—254 
implied authority, 257 
informal communications and, 244—248, 249—250 
information relating to representation of client, 240—248 
informed consent, 256—257 
injury or death, exception to duty to protect for risk of, 269—282 
lawyer’s interests, using information to protect, 295—298 
Model Rules and 
exceptions to duty to protect, 254—256, 270 
fraud exception, 283—286 
future injury or death, risk of, 270 
information relating to representation of client, 240 
personal gain or benefit of other client, using or revealing information for, 300— 
301 
past criminal conduct exception, 258—269 
personal gain, using or revealing information for, 300—301 
reasonable prospect of harm to client’s interests, 248—249 
Restatement and, 248-249 
revealing information 
to comply with court order, 299 
to comply with statutes, 299 
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to obtain advice regarding ethics, 294—295 
to prevent conflicts of interest, 299 
self-defense exception, 295—298 
technology and confidentiality, 251—254 
what is confidential, 240—248 
Conflicts of interest, 347-612 
addressing in practice, 415-416 
aggregate settlements, 484—488 
arbitrators, involving. See Judges 
both parties to transaction, representation of, 440-444 
class actions, 480-483 
co-defendants, representation of, 379-383, 468—469. See also Co-defendant 
conflicts of interest 
concurrent conflicts. See Concurrent conflicts of interest 
confidential information, revelation of, to prevent conflicts, 299 
co-plaintiffs, representation of, 379-383 
criminal co-defendants, representation of, 454—467 benefits of joint representation, 
454—457 costs of joint representation, 454—457 Sixth Amendment and, 457—467 
cross-examination of client, 377—379 
current clients and conflicts with, 394—395 
distinguishing, 397—403 
direct adversity, 357—358 
disqualification of counsel for, 138, 150, 368—370 
divorce client involved in other actions, 377 
duty to former clients, 396—397 
economic competitors, representation of, 383 
evaluation of, 359-360, 403—414 
family members, representation of, 469—474 divorce, 469-470 
estate planning, 470-474 
former clients and. See also Former client conflicts of interest 
conflicts with, 394—395 
distinguishing, 397—403 
former law firms, clients represented by, 416—420 
analysis of, 418-419 
confidences, using or revealing, 419—420 
general principles, 348—351, 355-374 
government lawyers, involving. See Government lawyers 
imputation of, 370—374, 421-438. See also Imputation of conflicts of interest 
inconsistent legal positions, 383—387 
informed consent, 363—368 
insurance companies, representation of, 474—478 
judges, involving. See Judges 
lawyer-client conflicts, 553-565 
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material adversity, 413—414 
material limitation, 358—359 
mediators, involving. See Judges 
Model Rules and, 354—357 
current clients and, 395, 404 
duty to former clients, 396—397 
former clients and, 395, 404 
former law firm conflicts of interest, 417, 419 
imputation of conflicts of interest, 421-425 
organizations, representation of, 445-447 
nonconsentable conflicts, 360—363 
lawyer’s reasonable belief, 360—361 
representation prohibited by law, 361—362 
suing client on behalf of other client, 362-363 
organizational client conflicts of interest, 444—454. 
See also Organizational client conflicts of interest 
overview, 7—8, 348-355 
personal injury suit involving multiple potential clients, 370, 382—383 
prospective clients, involving, 371—372, 383, 387-391 
public interest litigation, 868—869 
Restatement and, 398, 406 
same matter, determination of, 404 
study of, 351-353 
substantial relationship standard. See Substantial 
relationship standard 
successive conflicts 
evaluation of, 403—414 
material adversity, 413—414 
same matter, determination of, 404 
substantial relationship standard, 404—413 
suing client on behalf of other client, 375—377 
temporary lawyers, 811 
third-party neutrals, lawyers acting as, 610—612 
withdrawal of counsel, 368—370 
Consent 
current client conflicts of interest and, 363—368 
informed consent, 256—257, 363-368 
nonconsentable conflicts of interest, 360—363 
lawyer’s reasonable belief, 360—361 
representation prohibited by law, 361—362 
suing client on behalf of other client, 362-363 
Conservators, 218 
Contingent fees, 526-533 
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in criminal proceedings, 531-533 
in domestic relations proceedings, 531-533 
generally, 526—531 
Model Rules and, 528 
Contract lawyers, 810-812 
Contracts 
attorneys’ fees, regarding, 492—505 
breach of, liability of lawyers for, 137-138 
contractual duties of lawyers to clients, 195—196 
malpractice, tort vs. contract, 132 
Co-plaintiff conflicts of interest, 379-383 
Corporate attorney-client privilege, 340—345 
governmental requests for waiver, 337—340 
Model Rules and, 722-723 
scope of privilege, 340-345 
Corporate client conflicts of interest. See Organizational client conflicts of interest 
Counseling, candor in, 191—194 
Court orders 
attorney-client privilege, waiver of to comply with, 320 
revealing client confidences to comply with, 299 
Court rules, 130, 198, 632, 716, 744 
compensation to court-appointed lawyers in capital cases, 850 
discovery under, 665, 675, 708 
honesty with tribunal, 624 
law governing lawyers, 150 
lay advocacy, 781 
prefiling duty of lawyer, 619 
retaining lien, 231 
third party neutrals, 611 
“unbundled” legal services, 199 
violation of, 85, 130, 168 
Courts, lawyers’ duty to, 613—702 
adverse legal authority, disclosure of, 675—677 
candor. See Candor 
complaints, investigation prior to filing, 617—624 
concealment of evidence. See Concealment of evidence 
ex parte proceedings, disclosure in, 677—680 
false statements. See False statements 
good person in adversarial system, being, 614—617 
improper influence. See Improper influence 
in nonadjudicative proceedings, 701—702 
truthfulness. See Truthfulness 
Creditors of clients, responsibilities to, 552—553 
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Crime-fraud exception, 304, 324—330, 640, 709 
confidentiality, duty of, 442 
work product doctrine and, 343, 709 
Criminal proceedings 
co-defendant conflicts of interest, 454—469 
benefits of joint representation, 454—457 
costs of joint representation, 454—457 
Sixth Amendment and, 457-467 
competence, 170—182 
concealment of evidence in, 652—662 
contingent fees in, 531—533 
criminal liability of lawyers, 139-143, 150 
discipline for criminal offenses, 101 
duty to protect client confidences, exception for past criminal conduct, 258—269 
prosecutors. See Prosecutors 
right to counsel in, 846—853 
Cross-examination of client, conflicts of interest involving, 377—379 
Crowdfunding, use of, 806 
Current client conflicts of interest, 374—391 
aggregate settlements, 484—488 
both parties to transaction, representation of, 440-444 
class actions, 480—483 
co-defendants, representation of, 379-383 
in civil cases, 468—469 
in criminal cases, 454—467 
co-plaintiffs, representation of, 379-383 
criminal co-defendants, representation of, 454-467 
benefits of joint representation, 454—457 
costs of joint representation, 454—457 
Sixth Amendment and, 457-467 
cross-examination of client, 377—379 
direct adversity, 357—358 
disqualification of counsel, 368—370 
economic competitors, representation of, 383 
evaluation of, 359-360 
family members, representation of, 469-474 
divorce, 469-470 
estate planning, 470-474 
former clients and 
conflicts with, 394—395 
distinguishing, 397—403 
former law firms, clients represented by, 416—420 
analysis of, 418-419 
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confidences, using or revealing, 419-420 
general principles, 355—374 
imputation of, 370—374 
inconsistent legal positions, 383—387 
informed consent, 363-368 
insurance companies, representation of, 474-478 
material limitation, 358—359 
Model Rules and 
former clients and, 395, 404 
former law firm conflicts of interest, 417, 419 
organizations, representation of, 445-447 
nonconsentable conflicts, 360—363 
lawyer’s reasonable belief, 360—361 
representation prohibited by law, 361—362 
suing client on behalf of other client, 362-363 
organizational client conflicts of interest, 444—454. See also Organizational client 
conflicts of interest 
public interest litigation, 868—869 
suing client on behalf of other client, 375—377 
withdrawal of counsel, 368—370 
Custodians of property, lawyers as, 550-553 
client trust accounts, 550—551 
creditors, responsibilities to, 552—553 
disputes, 552 
estate administration, 553 
prompt delivery of funds or property, 551—552 
responsibility for client property, 551-553 
trust administration, 553 
Custody of children, 222—224 
Cybersecurity, 252-254 


Damages for malpractice, 133 
Data security, 252—254 
Death penalty representation, 850—853 
Deception 

lying vs., 186—187 

third persons, toward, 704-717 
Decisionmaking authority, 206—229 
Defense of Marriage Act, 157 
Delinquency, 222 
Demographics of legal profession, 817 
Diligence, 183—184, 751-752 
Diminished capacity, clients with, 215—229 
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juveniles, 222—229 
mental disabilities, 215—222 
Direct adversity, 357-358 
Direct mail solicitation, 794-795, 797 
Disabled persons in legal profession, 61—62 
Discharge of lawyers. See Attorney-client relationship 
Disciplinary counsels, 72 
Disciplinary system, 86—130, 150 
grounds for discipline, 92—109 
actions of employees, 102 
criminal offenses, 101—102 
discriminatory behavior, 104, 108 
dishonesty, 107 
governmental office, conduct in, 99-101 
law professors, conduct by, 106—109 
not connected with practice of law, 98-99 
plagiarism, 107 
sexual harassment, 106—107 
substance abuse, 104—106 
violation of other state’s rules, 102—103 
historical background, 86—87 
law school, character and fitness inquiry and, 37—39 
Model Rules and 
colleagues and superiors, responsibility for ethical misconduct by, 114—116 
reporting misconduct by other lawyers, 109—110 
procedure, 87—92 
of prosecutors, 757-759 
reporting misconduct by other lawyers, 109—130 
colleagues and superiors, responsibility for ethical misconduct by, 114—123 
duty to report, 109-113 
Model Rules and, 109—110, 114—116 
subordinate lawyers, protections for, 123—130 
substance abuse and, 104—106 
Discovery requests, responding to, 665—675 
Discrimination in legal profession, 46—64 
Discriminatory behavior, discipline for, 104, 108 
Discriminatory organizations, association of judges with, 592-593 
Dishonesty. See also Candor; Fraud 
discipline for, 107 
liability for, 189—191 
Disputes regarding attorneys’ fees, 539-546 
arbitration, 542—543 
collection, 543—545 
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limitations of liability, 539-541 
settlements, 539-541 
withdrawal or termination of lawyer, 545-546 
Disqualification of counsel 
conflicts of interest, for, 138, 150 
current client conflicts of interest, for, 368—370 
Disqualification of judges, 597—608 
financial conflicts of interest, 601 
political contributions and, 601—606 
self-disqualification, 599-601 
social networks, “friending” counsel, 598 
District attorneys. See Prosecutors 
Diversity in legal profession, 46—64 
Division of attorneys’ fees, 546-549 
lawyers not in same firm, 546-548 
nonlawyers, 548-549 
runners, 549 
Divorce 
conflicts of interest involving, 377, 469—470 
nonlawyer investment in, 806 
Doctored resume, 38—39 
Documentary evidence, concealment of in criminal proceedings, 658—661 
Documents of clients, lawyers as custodians of. See Custodians of property, 
lawyers as 
Domestic relations proceedings, contingent fees in, 531-533 
Double-billing, 515—516 
Drug abuse 
bar admission, 33—35 
discipline and, 104—106, 167-168 
drug testing, 644-645 
lawyers’ assistance programs, 148 
moral character and, 24 
probationary or conditional admission to bar, 37 
Due process, 856-858 
Duty. See Fiduciary duty, breach of; specific duty 


Economic competitors, representation of current client conflicts of interest, 383 
unrelated matters, representation in, 383 

Education, legal. See Law schools 

Electronically stored data, security of, 252—254 

E-mail 
client confidentiality and, 251—252 
inadvertently transmitted metadata in, 714—717 
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Enron, 286—288 
Environmental protection, 425—427 
Estate planning, conflicts of interest involving, 470-474 
Ethics opinions as law governing lawyers, 150 
European Union lawyers, 775 
Evidence, concealment of. See Concealment of evidence 
Exculpatory evidence 

accidental failure to disclose, 751—752 

concealment of, 112—113, 749-752 

diligence, lack of, 751—752 
Executors, lawyers serving as, 553 
Ex parte communications with judges, 596-597, 681-682 
Ex parte proceedings, disclosure in, 677—680, 681—682 
Expert witnesses, work product doctrine and, 343 
Express authority of lawyers, 204 
Extrajudicial statements by prosecutors, 756-757 


Fairness, judges and, 589-596 
False impressions, creating, 642—646 
False statements 
acceptability of, 184-186 
avoiding, 704—707 
client or witness intending to give, duties when, 628—642 
knowledge of lawyer, 628-635, 639, 706—707 
misleading but not false statements, 635—638 
obvious falsehoods, 639 
state rules, variations in, 639-642 
false impressions, creating, 642—646 
Family relationships 
with adverse lawyers, 563 
conflicts of interest, 469-474 
divorce, 469-470 
estate planning, 470-474 
Federal trial courts, 75—76 
Fees. See Attorneys’ fees 
Fee-shifting, 863-867. See also Attorneys’ fees prevailing party determination, 867 
waiver of fees as term of settlement, 864—866 
Fiduciary duty, breach of elements of, 134 
malpractice distinguished, 133 
personal interests vs., 9—10 
professional interests vs., 9-10 
Fifth Amendment privilege against self-incrimination, 34, 266, 312, 338 
Financial assistance to client, 534—535 
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Financial conflicts of interest, judges’, 601 
Financing of law firms and legal work, 803—809 
Firms. See Law firms 
First Amendment and attorney advertising, 777, 787—790, 794—796 
Food stamps, 705—707 
Formation of attorney-client relationship, 152—165 
Former client conflicts of interest, 393-438 
addressing in practice, 415-416 
current clients and 
conflicts with, 394—395 
distinguishing, 397—403 
duty to former clients, 396—397 
evaluation of, 403—414 
imputation of, 420—438 
material adversity, 413—414 
Model Rules and 
current clients and, 395, 404 
duty to former clients, 396—397 
imputation of conflicts of interest, 421-425 
Restatement and, 398, 406 
same matter, determination of, 404 
substantial relationship standard. See Substantial relationship standard 
Fraud 
client confidences, fraud exception to duty to protect, 282—294 
financial harm, disclosure of information causing, 290—291 
immunity from liability, 291 
Model Rules, 291 
revealing fraud, when allowed, 282—286 
Sarbanes Oxley Act and, 286—290 
crime-fraud exception to attorney-client privilege. See Crime-fraud exception 
Frivolous claims, 618, 622 
Funds of clients, lawyers as custodians of. See Custodians of property, lawyers as 


Gender bias 

in large law firms, 53 

in small law firms, 829 
Gifts from clients, 559—560 
Globalization of law practice, 814-816 
Good person in adversarial system, 614—617 
Government agencies, contact with, 720 
Governmental office, discipline for conduct in, 99—101 
Government lawyers 

conflicts of interest, 567—583 
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confidential government information, 578—579 
former government lawyers in private practice, 573-579 
lobbying, regulation of, 568—572 
matter defined, 574—575 
Model Rules and, 574, 577, 578—579, 580 
personal and substantial participation standard, 575—577 
private lawyers who currently represent government agencies, 582—583 
“revolving door” statutes, 570—572 
screening of lawyers, 577—578 
successive conflicts, overview, 572—573 
working conditions, 833-835 
Government officials, attorney-client privilege for, 340 
Guardians ad litem, 218, 224, 225 


Hacking of computers, 252-254 
Harassment 
by judges, 592, 594-596 
sexual harassment, 414, 594-596, 606, 623-624, 688 
discipline for, 106—107 
in law practice, 52 
Hazardous waste, 425—427 
Highest state courts, 69—70 
Holistic advocacy, 799-803 
Honesty, 187—189. See also Candor; Truthfulness 
Hourly billing, regulation of. See Attorneys’ fees 


Identity of client, revealing, 313-314 
Immigration 
asylum requests, 631—633, 637-638 
bar admission of immigrants, 20, 24, 41, 46 
fraudulent immigration consultants, 769—770 
immigrant employees, conflicts of interest involving, 478—480 
ineffective assistance of counsel and, 178—179 
Immunity from liability, fraud exception to duty to 
protect client confidences, 291 
Impartiality, judges and, 589-596 
Impeachment of truthful witnesses, 691—694 
Implied authority of lawyers, 204 
Improper influence, 681—701 
judges, 681-683 
campaign contributions, 682—683 
ex parte communications with, 681-682 
juries, 683-701 
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impeachment of truthful witnesses, 691-694 
press, comments to, 683-691 
trial, statements during, 694—701 
Model Rules and, 685—686, 694—695, 697 
Imputation of conflicts of interest 
brief consultations, 432—435 
changing firms, 428—429, 437-438 
current clients, involving, 370—374 
firm defined, 429-430 
former clients, involving, 420-438 
judges, 609 
lawyer-client conflicts, 564—565 
financial interest conflicts, 564 
generally, 564—565 
Model Rules and, 371, 421-425, 437-438 
nonlawyers and, 431—432 
office-sharing arrangements and, 435—436 
screening, 421—422, 430-431, 432 
waiver of conflict, 431 
Inadvertently transmitted information, receipt of, 714-717 
Incompetence. See Competence 
Indigent persons. See also Pro bono representation fee-shifting and, 863—867 
prevailing party determination, 867 
waiver of fees as term of settlement, 864—866 
right to counsel for in administrative proceedings, 853—858 
in civil proceedings, 853—858 
criminal defendants, 846—853 
Model Rules and, 849 
Ineffective assistance of counsel, 170—182 
Influence. See Improper influence 
Informal communications and breaches of confidentiality, 244—248, 249-250 
Informed consent of current clients, 363—368 
Inherent powers doctrine, 70 
Injury, exception to duty to protect client confidences for risk of, 269—282 
In-person solicitation, 794 
Institutional clients. See Organizational client conflicts of interest 
Institutional pressures, 11-12 
Insurance 
conflicts of interest involving, 474-478 
fraud investigation, 710—711 
lawyers’ truthfulness in fact investigation, 710—711 
malpractice, 135-137 
Internet 
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advertising on, 790 
small law firms and, 830 
solicitation over, 797—798 
telecommuting, 830 
Interstate practice of law, 774—780 
Interviews 
of bar applicants, 24 
of corporation’s employees, 720-723 
of employees, corporate attorney-client privilege and, 721 
of jurors after trials, 700 
of witnesses, 708 
of wormen candidates for employment in law firms, 51 
Intimate relationships with adverse lawyers, 563 
Invented hours, 512—514 
Investigation 
filing complaints, prior to, 617—624 
insurance claims, 710—711 
by prosecutors, 747-749 
social media, use of. See Social media 
truthfulness in, 707—711 
undercover investigations, 739—747 
Investments 
based on confidential information, 301 
in firms and lawsuits by nonlawyers, 803-809, 884 
IOLTA programs, 862-863 
Irregularities in attorneys’ fees, 520—526 


Judges 

conflicts of interest involving, 583—612 
bias, avoidance of, 589-596 
discriminatory organizations, association with, 592—593 
disqualification of, 597-608 
in employment negotiation, 609—610 
ex parte communications with, 596—597, 681—682 
fairness, 589-596 
financial conflicts, 601 
former judges, 608-612 
harassment, avoidance of, 592, 594—596 
impartiality, 589-596 
imputation of, 609 
law clerks, 610 
mediators, 611-612 
personal and substantial participation standard, 608—609 
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prejudice, avoidance of, 589—596 
sexual misconduct, 594—596 
third-party neutrals, 610—612 
disqualification of, 597—608 
political contributions and, 601—606 
self-disqualification, 599-601 
social networks, “friending” counsel, 598 
improper influence on, 681—683 
campaign contributions, 682—683 
ex parte communications with, 681—682 
Model Rules and, 608, 609 
Judicial ethics codes, 584—589 
sanctions for violations of, 588, 589 
Juries, improper influence on, 683-701 
impeachment of truthful witnesses, 691-694 
press, comments to, 683-691 
trial, statements during, 694—701 
Justice system, duty to, 8—9 
Juvenile clients, 222—229 


Large law firms, 819—826 
bullying, 53-54 
gender bias, 53 
pro bono representation in, 873—874 
salaries in, 819 
satisfaction of lawyers in, 820—826 
comparison of associates with partners in firm, 836—838 
comparison with small law firms, 836 
sexual harassment, 52 
working conditions, 820—826 
Law clerks, conflicts of interest involving. See Judges 
Law firms 
discrimination in, 46—64 
distribution of lawyers in private firms by firm size, 817 
division of attorneys’ fees with lawyers not in same firm, 546—548 
economic recession, impact of period of, 830-833 
financing of, 803—809 
former law firm conflicts of interest, 416—420 
analysis of, 418-419 
client confidences, using or revealing, 419—420 
history and growth of American firms, 816—833 
investment in, by nonlawyers, 806—809 
large firms. See Large law firms 
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Model Rules and 
colleagues and superiors, responsibility for ethical misconduct by, 115—116 
former law firm conflicts of interest, 417, 419 
reporting misconduct by other lawyers, 109—110 
ownership of, by nonlawyers, 806—809 
recession, effect of, 830—833 
regulation of lawyers by, 80 
reporting misconduct by other lawyers, 109—130 
colleagues, responsibility for ethical misconduct by, 114—123 
duty to report, 109-113 
subordinate lawyers, protections for, 123—130 
superiors, responsibility for ethical misconduct by, 114—123 
sexual harassment in, 52 
size of firm, distribution of lawyers by, 817 
small firms. See Small law firms 
structural changes in legal profession, 816 
twentieth century, during, 41-42 
twenty-first century, during, 765-838 
Law practice. See Practice of law 
Law reform cases, 71, 200—201, 859 
Law schools 
course in professional responsibility, 44—45 
discipline during, character and fitness inquiry and, 37—39 
historical background, 42—45 
misconduct during, character and fitness inquiry and, 30—31 
professional responsibility course requirement, 44—45 
professors, discipline for conduct by, 106—109 
Socratic method in, 43—44 
Lawyer-client conflicts, 489-565 
adverse lawyers, relationships with, 563 
attorneys’ fees. See Attorneys’ fees 
in business transactions, 554—559 
conflicts of interest, 553-565 
custodians of property, lawyers as. See Custodians of property, lawyers as 
gifts, 559-560 
imputation of, 564—565 
financial interest conflicts, 564 
generally, 564—565 
Model Rules and business transactions, 555—556 
gifts, 560 
sexual relationships, 560—562 
Lawyer disciplinary agencies, 72 
Lawyer’s interests, using client confidences to protect, 295—298 
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Legal education. See Law schools 
Legal fees. See Attorneys’ fees 
Legal malpractice. See Malpractice 
Legal profession, 17—64 
African-Americans in, 54—60 
in colonial America, 39—40 
contract lawyers, 810-812 
demographics of, 817 
disabled persons in, 61—62 
discrimination in, 46—64 
diversity in, 46—64 
government lawyers, 833-835 
history and development of, 39-42 
large law firms. See Large law firms 
law firms. See Law firms 
law schools. See Law schools 
LGBTQ persons in, 60-61 
low-income families, lawyers from, 62—64 
nineteenth century, during, 40—41 
nonprofit organizations, 833-835 
offshoring, 812-813 
onshoring, 813-814 
outsourcing, 812—814 
people of color in, 54—60 
small law firms. See Small law firms 
temporary lawyers, 810—812 
twentieth century, during, 41—42 
twenty-first century, during, 830—838 
women in, 47—54 
Legal Services Corporation, 858—862 
Lesbian, gay, bisexual, transgender, and queer (LGBTQ) persons in legal 
profession, 60-61 
Liability of lawyers, 130—150 
breach of contract, for, 137—138 
breach of fiduciary duty. See Fiduciary duty, breach of 
civil liability, 130—138 
client protection funds, 143—149 
criminal liability, 139-143, 150 
discipline. See Disciplinary system 
disqualification for conflicts of interest, 138 
law governing, 149—150 
malpractice. See Malpractice 
statutes, for violations of, 138, 150 
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Limited representation, 196—201 
Litigation. See specific topic 
Loan forgiveness for public service lawyers, 880—883 
Loans to plaintiffs, 803 
Lobbying of government lawyers 
regulation of lobbying, 568—572 
“revolving door” statutes, 570—572 
Local bar associations, 71—72 
Low-income families, lawyers from, 62—64 
Lying 
deception vs., 186-187 
false statements. See False statements 
perjury. See Perjury, duty when client or witness intending to commit 


Malpractice, 130—137, 150 

breach of fiduciary duty distinguished, 133 

damages for, 133 

difficulty in winning cases of, 131 

elements of, 131 

insurance, 135—137 

mistakes leading to, 132 

non-clients, liability to, 135 

overview, 150 

regulation of lawyers by insurers, 79 

remedies, 133 

sanctions, 134—135 

tort vs. contract, 132 
Markup costs, 514—515 
Masters, conflicts of interest involving. See Judges 
Material adversity, 413-414 
Material false statements. See False statements 
Material limitation, 358—359 
MDP. See Multidisciplinary practice (MDP) 
Media, comments to, 683-691 
Mediators, conflicts of interest involving. See Judges 
Mental disabilities, clients with, 215—222 
Mental health, character and fitness inquiry and, 35—37 
Mental impressions, work product doctrine and, 342 
Metadata, receipt of inadvertently transmitted, 714—717 
Minor clients, 222—229 

abuse or neglect cases, 222-224 

custody disputes, 224—225 

foster children, 226—229 
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Minorities in legal profession, 54—60 
Misconduct 
law school, character and fitness inquiry and, 30—31 
prosecutors, 737—738 
reporting misconduct by other lawyers, 109—130 
colleagues and superiors, responsibility for misconduct by, 114—123 
duty to report, 109-113 
Model Rules and, 109—110, 114—116 
subordinate lawyers, protections for, 123—130 
Misleading but not false statements, 635—638 
Misrepresentation. See Fraud 
Missing persons, 258—269 
Model Code of Judicial Conduct, 84, 149, 584—589 
Model Code of Professional Responsibility, 81-82, 149 
Model Rules of Professional Conduct, 14, 82-83, 149. See also specific topic 
Model Standards of Conduct for Mediators, 611-612 
Modification of attorneys’ fees agreements, 504—505 
Morality, zealous representation and, 1—7, 763—764 
Motions to disqualify counsel, 368—370, 408 
Multidisciplinary practice (MDP), 799—803 
Multijurisdictional practice of law, 774—780 
Multistate practice of law, 774—780 


NALP, 61, 507, 875 
National Association of Law Placement. See NALP 
National Conference of Commissioners on Uniform State Law. See Uniform Law 
Commission 
Need for legal services, 840—846 
Neglect of children, 222—224 
Negotiation 
truthfulness in, 711-714 
unrepresented parties, contact with, 728 
News media, comments to, 683—691 
Nineteenth century, legal profession during, 40—41 
Nonadjudicative proceedings, 701—702 
Nonconsentable conflicts of interest, 360—363 
lawyer’s reasonable belief, 360—361 
representation prohibited by law, 361—362 
suing client on behalf of other client, 362-363 
Nonlawyers 
affiliations with, 799-803 
collaborative work with nonlawyers, 800—803 
funding of lawsuits by nonlawyers, 803—806 
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investment in law firms by nonlawyers, 806—809 
multidisciplinary practice, 799-803 
ownership of law firms by nonlawyers, 806—809 
attorneys’ fees, division of, 548—549 
guidance, providing, 772 
imputation of conflicts of interest, 431-432 
investment in firms and lawsuits by, 803—809 
manuals, publishing, 771 
restrictions on, 766-774 
Nonprofit organizations, 833—835 
Nonrefundable retainer fees, 537—539 


Offer of advice as basis of attorney-client relationship, 158—165 
Office-sharing arrangements, imputation of conflicts of interest, 435—436 
Offshoring, 812-813 
Onshoring, 813-814 
Organizational client conflicts of interest, 444—454 

boards of directors, serving on, 453-454 

confidences of employees, protecting, 451—452 

contact with employees, 721—724, 728 

employees, contact with, 721—724, 728 

entity and employees, representing both, 450—451 

identifying client, 447-450 

Model Rules, 445—447 

overview, 444—445 

unlawful conduct, responding to, 452—453 
Outsourcing in legal profession, 812-814 


Padding of bills, 505-506, 507—509, 510, 512 
Paralegals, contact with opposing parties, 719. See also Nonlawyers 
Partners’ vs. associates’ job satisfaction, 836-838 
Paternalism, 218—219 
People of color in legal profession, 54—60 
Perjury, duty when client or witness intending to 
commit, 628-642 
knowledge of lawyer, 628—635, 639, 706-707 
misleading but not false statements, 635—638 
obvious falsehoods, 639 
state rules, variations in, 639-642 
Personal and substantial participation standard, 608—609 
Personal expenses, 518—519 
Personal gain, using or revealing client confidences for, 300—301 
Personal interests vs. fiduciary duty, 9-10 
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Personal statements during trial, 694—701 
Physical evidence, concealment of. See Concealment of evidence 
Plagiarism, discipline for, 107 
“Playbook” knowledge, 410 
Plea bargaining, 178, 264, 344, 457, 486, 536, 656, 845, 852 
exculpatory evidence, 752 
failure to tell client or providing bad advice about plea bargain, 179-181 
ineffective assistance of counsel and, 179-181 
settling cases through, 737 
unrepresented defendants, 739, 742, 744 
waiver of rights to seek post-conviction relief, 745 
Poor persons. See Indigent persons 
Practice of law 
admission to. See Admission to practice 
changing landscape of, 765—738 
contract lawyers, 810—812 
financing law practice, 803—809 
getting business. See Advertising; Solicitation 
law firms. See Law firms 
multidisciplinary practice, 799-803 
offshoring, 812—813 
onshoring, 813-814 
outsourcing. See Outsourcing 
pro bono representation, 875—876 
restrictions on. See Restrictions on practice of law 
structural changes, 816 
temporary lawyers, 810-812 
unauthorized practice of law, 766-786. See also 
Unauthorized practice of law 
interstate practice of law and, 774—780 
Prehearing preparation, 120—123 
Prejudice 
administration of justice, conduct prejudicial to, 759—762 
comments appealing to, 696—697 
judges and, 589-596 
Press, comments to, 683-691 
Pretrial publicity, 683-691, 756-757 
Prevailing party determination, 867 
Privilege. See Attorney-client privilege 
Pro bono representation, 869—880 
corporate clients vs. pro bono clients, 874—875 
expectations regarding, 876 
in large law firms, 873—874 
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Model Rules, 870—871 
overview, 869-873 
recession, effect of, 875—876 
requiring vs. encouraging, 876—880 
in small law firms, 875 
Professional discipline. See Disciplinary system 
Professional interests vs. fiduciary duty, 9—10 
Professionalism, 1—7 
Prohibited attorneys’ fees arrangements, 533—539 
Promotion in law firms, 12, 59, 60, 820, 873 
Property of clients, lawyers as custodians of. See Custodians of property, lawyers 
as 
Prosecutors 
basis for charging a suspect, 747—749 
discipline of, 757—759 
duty of, 736—759 
enforcement of ethical rules against prosecutors, 757—759 
exculpatory evidence, concealment of, 112—113, 749-752 
extrajudicial statements, 756—757 
investigation required before charges filed, 747—749 
misconduct by, 737—738 
Model Rules and, 747 
pretrial publicity, 756—757 
regulation of lawyers by, 78-79 
undercover investigations, 739—747 
unreliable evidence, use of, 752—756 
Prospective clients 
conflicts of interest, 387-391 
duties to, 387-391 
Provision of legal services. See Access to justice 
Publication rights, billing for, 536—537 
Public interest litigation conflicts of interest, 868—869 
Public service lawyers, 880—883. See also Access to justice 


Racial minorities in legal profession, 54—60 
Racial prejudice, comments appealing to, 696—697 
Reasonable attorneys’ fees, 493—500 
Reasonable prospect of harm to client’s interests, 248—249 
Recession, effect of, 830-833, 875-876 
Recording conversations 
surreptitiously, 730-731 
with unrepresented persons, 730-731 
Recusal. See Disqualification of judges 
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Regulation of lawyers 
administrative agencies, 77—78 
admission to practice. See Admission to practice 
bar associations, 71—72, 72-74 
clients, 80—81 
employers, 80 
highest state courts, 69—70 
inherent powers doctrine, 70 
law firms, 80 
lawyer disciplinary agencies, 72 
legislatures, 76—77 
malpractice insurers, 79 
prosecutors, 78-79 
self-regulation, 66—67 
state ethics codes, 81—86 
trial courts, 75—76 
Regulatory law, 150 
Relationship between lawyers and clients. See 
Attorney-client relationship 
Reporting misconduct by other lawyers, 109—130 
colleagues and superiors, responsibility for misconduct by, 114—123 
duty to report, 109-113 
Model Rules and, 109—110, 114—116 
subordinate lawyers, protections for, 123—130 
Represented persons, contact with, 717—726 
Respect for rights of third persons, 733—734 
Restatement (Third) of the Law Governing Lawyers 
confidences of clients, 248—249 
former client conflicts of interest, 398, 406 
overview, 74—75, 150 
truthfulness, 648 
witnesses, 648 
Restrictions on practice of law 
advertising, 786-794 
interstate practice of law, 774—780 
nonlawyers, affiliations with, 799—803 
collaborative work with, 800—803 
funding of lawsuits, 803—806 
investment in law firms, 806-809 
multidisciplinary practice, 799—803 
ownership of law firms, 806—809 
solicitation, 794—799 
direct mail, 794—795, 797 
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in-person, 794, 798 
over Internet, 797—798 
Retainer fees, 537—539 
“Revolving door” statutes, 570—572 
Right to counsel 
in administrative proceedings, 853—858 
in civil proceedings, 853—858 
in criminal proceedings, 846-853 
Model Rules and, 849 
Rounding up of attorneys’ fees, 510-512 
Runners, division of attorneys’ fees with, 549 


Safe harbor, 622 
Salaries of lawyers 
in government, 880 
in large firms, 819 
in nonprofit sector, 880 
in public sector, 819, 849, 880 
Sanctions, 134-135, 588, 621, 622, 623 
Sarbanes-Oxley Act, 286—290 
Scholarships for public service lawyers, 880—883 
Screening of lawyers 
former government lawyers, 577—578 
for imputed conflicts of interest, 421-422, 430-431, 432 
Securities and Exchange Commission, 286—290 
Selection of clients, discretion in, 152—158 
Self-defense exception to duty to protect client confidences, 295—298 
Self-interest, 10—11 
Self-regulation, 66—67 
Settlements 
aggregate settlements, conflicts of interest involving, 484—488 
attorneys’ fees disputes, 539-541 
authority of lawyers regarding, 205—206 
waiver of attorneys’ fees as term of, 864—866 
Sexual harassment, 414, 592, 594-596, 606, 623-624, 688 
discipline for, 106—107 
in law practice, 52 
Sexual misconduct of judges, 594—596 
Sexual orientation discrimination in legal 
profession, 60-61 
Sexual relationship, lawyer-client conflicts involving, 560—562 
Sharing of attorneys’ fees, 546—549 
lawyers not in same firm, 546-548 
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nonlawyers, 548-549 
runners, 549 
Sixth Amendment, 457—467 
Small law firms 
attrition in, 826 
bringing in business, 828 
discriminatory behavior at, 57 
gender bias in, 829 
Internet and, 830 
pro bono representation in, 875 
rural practice, 829 
salaries in, 826 
satisfaction of lawyers in, compared with large law firms, 836 
setting own schedule, 827—828 
urban vs. rural practice, 829 
Social media 
adverse persons and others, investigation of, 724—726 
bar admission officials’ perusal of posts, 31, 32 
client, investigation of, 153 
deletion of information relevant to foreseeable lawsuits, 666 
judges’ use of, 598 
juror, investigation of, 726 
witness, investigation of, 725, 726 
Social networks, 598, 724-726 
Socratic method in law schools, 43—44 
Solicitation, restrictions on, 794—799 
direct mail, 794—795, 797 
in-person, 794, 798 
over Internet, 797—798 
Standards for Criminal Justice, 84, 149 
State bar associations, 71—72 
State ethics codes, 81—86, 149 
Statements during trial, 694—701 
State trial courts, 75—76 
Statutes 
liability of lawyers for violations of, 138, 150 
revealing client confidences to comply with, 299 
“revolving door,” 570—572 
Stolen documents, 735-736 
Stolen Valor Act, 186 
Subordinate lawyers, protections for, 123—130 
Subsidiaries, representation of, 449-450 
Substance abuse 
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bar admission, 31, 33-35 

discipline and, 104—106, 167-168 

drug testing, 644—645 

lawyers’ assistance programs, 148 

moral character and, 24 

probationary or conditional admission to bar, 37 
Substantial relationship standard, 404—413 

choice of law, 411—412 

facts vs. legal issues, 405 

general information only, 409 

information actually learned, 406—408 

level of responsibility and, 411 

motion to disqualify and, 408, 411-412 

“playbook” knowledge, 410 

public information only, 410 

suing former clients, 412—413 
Successive conflicts of interest 

evaluation of, 403—414 

former clients, involving. See Former client conflicts of interest 

material adversity, 413—414 

same matter, determination of, 404 

substantial relationship standard, 404—413 
Superiors, responsibility for ethical misconduct by, 114—123 
Supreme Court, U.S., and compliance with ethical code, 586—587 


Tape recording conversations 
surreptitiously, 730—731 
with unrepresented persons, 730-731 
Telecommuting, 830 
Temporary lawyers, 810—812 
Termination of attorney-client relationship. See 
Attorney-client relationship 
Testimony, truthfulness in preparing, 646-651 
Theft from clients, 145-148 
Third parties 
attorneys’ fees, payment by, 549 
communication with, 704—736 
confidentiality and, 255 
conflicts rules for lawyers acting as third party neutrals, 610-612 
deception toward, 704—717 
duty to, 703—764 
inadvertently transmitted information, receipt of, 714—717 
investigation, truthfulness in, 707—711 
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material false statements, avoiding, 704—707 
negotiation, truthfulness in, 711—714 
represented persons, contact with, 717—726 
rights of, respect for, 733—734 
unrepresented persons, contact with, 726—736 
Trial, statements during, 694—701 
Trial courts, 75—76 
Trial publicity, 683-691 
Trust accounts, 550—551 
Trust administration, 553 
Truthfulness 
candor, 187, 624—626, 639-642 
intention of the speaker, 187 
in investigation, 707—711 
Model Rules and, 624—626, 627-628, 647 
in negotiation, 711—714 
overview, 8 
Restatement and, 648 
testimony, truthfulness in preparing, 646-651 
Twentieth century, legal profession during, 41—42 
Twenty-first century, law practice in, 765-838 


Unauthorized practice of law 
interstate practice of law and, 774—777 
statutes, 767-769 
Undercover investigations, 739—747 
Underlying information, work product doctrine and, 343 
Uniform Law Commission, 202 
Uniform Mediation Act, 611 
Unmet need for legal services, 840—846. See also Access to justice 
Unreliable evidence, use of, 752-756 
Unrepresented persons, contact with, 726—736 
Urban vs. rural practice, 829 


Vexatious claims, 622 


Waiver 
attorney-client privilege. See Attorney-client privilege 
attorneys’ fees, waiver as term of settlement, 864—866 
imputation of conflicts of interest, 431 

Whistleblowers, 109—130 
colleagues, responsibility for ethical misconduct by, 114—123 
duty to report, 109-113 
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Model Rules and, 109—110, 114—116 
subordinate lawyers, protections for, 123—130 
superiors, responsibility for ethical misconduct by, 114—123 
White lies, 185 
Withdrawal of counsel 
attorneys’ fees disputes upon, 545—546 
current client conflicts of interest involving, 368—370 
Witnesses 
advocate-witness rule, 694—696 
expert witnesses, work product doctrine, 343 
false statements, duty when witness intending to give, 628—642 
knowledge of lawyer, 628-635, 639 
misleading but not false statements, 635—638 
obvious falsehoods, 639 
state rules, variations in, 639-642 
impeachment of, 691-694 
Model Rules and, 647 
Restatement and, 648 
social networks, “friending” on, 724—726 
truthfulness in preparing testimony, 646-651 
Women in legal profession, 47—54. See also Sexual harassment 
Working conditions in law firms, 820—826, 828-829 
Work product doctrine, 340—345 
anticipation of litigation, 340 
expert witnesses and, 343 
historical background, 340-341 
mental impressions, 342 
underlying information and, 343 
Wrongful convictions, 757—759 
Wrongful discharge for reporting misconduct by other lawyers, 123—130 


Zealous representation, 183, 762—764 
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